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his verdict. Br. Action ſur le Statute, pl. 14. cites 8 H. 
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judges ought to refuſe it, by reaſon of the pardon. Br. Notice, 
pl. 1. cites 26 H. 8. 7. 

4. In action upon the caſe for a thing which lies in fraſance, as 8. p. Ibid. 
for burning of goods or deeds &c. Not guilty is a good plea z Pl. 77- 
contra for non-feaſance of a thing which he ought to do, as 
making a bridge, park-pale, ſcouring a ditch, &c. Br. Action 


ſur le Caſe, pl. 111. cites 2 E. 6. 


5. Error was brought pon a judgment in debt upon the ſtatute of 
32 H. 8. for that the defendant pleaded not guilty, which was 
urged to be no plea in this action; but all the Court held it 
good when the a@ion is grounded on a penal ſlatute. Cro. E. 257. 
pl. 34. Mich. 33 & 34 Eliz. Savery v. Tey. 

6. In debt brought by a farmer of a rectory upon the ſtatute of * In an ae- 
2 E. 6. for carrying away his corn, the tythes not being ſet out, and tion for a 
demanding the treble value not guilty was pleaded ; and all the _— | 
Court reſolved, that it was an iſſue well enough in this action; guilty is not 
for it was not for a“ non-feaſance, but for a male-feaſance, wherein any pica ; 
the tort is ſuppos'd. Cro. E. 766. Trin. 42 Eliz. B. R. Wortley —— 
v. Herpingham. tives, which 
make an iſſue any more than two affirmatives ; but in action for a mis-feaſance it — 
Cro, E. Trin. 39 Eliz. B. R. Yielding v. Fay. 


7. And in an Siem upon the flatute, which prohibits a thing upon 
which a fenalty is demanded, the iſſue may be not guilty, or non 
X B debet, 


Vor.. XVI. 


Nen 


rer. e 


— 


— —_— 
ET OE —— 


. Ch, J. in 


the iſſue was joined accordingly. Cro. E. 766. in Caſe of Wort- 
ley v. Herpingham. | | 


proper titles, 
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Notite. 
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ee IR (A) In what Caſes Men ought to take Notice of 


ance—Con- 
Wers Things wwithout any Notice given by any other | 
0. b) [as to the making or diſpenſing with a For ſeiture.] 


Cro. C. 2 IT there be curia legalis of a manor held tavice a year, in 

g which all thoſe who have common in a great moor, | 
man and ci- parcel of the manor, have uſed time out of mind &c. to appear, | 
tizenof Lon- gr to be amerc'd for it, or to be eſſoigned, and there is a cuſ- 


497. S. 
A tree- 


3 tom, that the ſteward has uſed at the ſaid Court to elect and 
rif, and for ſwear a homage out of the commoners appearing to enquire of 

not ferving the oppreſſions and offences concerning the common, and that | 
thereof, an . : 22 = 
action was the ſaid homage has uſed to make ordinances, Anglice by-laws | 
brought a= for the better preſervation of the common, and that all commoners | 
gainſt him have uſed to obey thoſe by-laws under a reaſonable pain &c. 


ona by-law, And after, at ſuch Court, an ordinance is made by the homage, 


for 4001. ; . ; 0 
forfeiture. that no commoner ſhall put in his ſheep in a certain part of the moor 
Tt er. = (ſhewing it by bounds) under the pain of 35. 4d. to the lord; and | 
* notice this ordinance is publiſhed and proclaimed in the ſame Court. 


was given of Though there be not any cxpreſs notice to J. S. who is a com- 
vel a 8 e s 
telecon, moner, and he after puts in his beaſts againſt the ordinance, 
te. that be the lord may iſircin and avow for thi d. forfcited (havi 
be, that he the lord may diſirein and avon or this 3s. 4d. fortcited (having 
was abſent power by cuſiom to diſtrein for it) without alleging any notice 
at the time given of the ordinance to him; becauſe it is in nature of a ſta- 
of election. X 
Put Holt, tute law made by the commoners; for by intendment, all the 
commoners agreed at the firſt, that thehomage ſhould make ſuch 
ordinances to bind them; and the cuſtom is, that all com- 


moners ought to appear at Court or to be amerc'd. And there- 


delivering 
the opinion 
of the Court 


ſaid, that fore if he appears, he had notice, it being publiſhed and pro- 
ice, claimed, and if not, it was his own default; and it being done 


W117 ind to 


11-1, being by the homage, and not by the lord nor ſteward, the commoners 


« render ot Ouglit to take notice of it, Trin. 14 Car. B. R. between James 
| and 


3 
j 
4; 


Motice. 2 


vherefore and Tinteney. Adjudged per Curiam in writ of error, upon a the body pa- 


5 
* 5 


fg 0 lieicl ö 
of Wort⸗ judgment in Bank upon a demurrer upon ſtrict avowry. In- > N 
ä tratur. 9 Car. Rot. 234. or Trin. 11 Car. Rot. 753.1 be preſent 
1 ; evbere the 
and other ebe body refiles ; and tho! in fact one of them was abſent, yet it was his duty to have been there, 
and hail be obliged to rake notice of this election at his peril, Betides, the election is made in 
Nriew ol the city, of which all perſons as members of the body politick are to take notice; and the 
proclamation is alſo made in the moſt notorious place of the City, viz. oa the huttings, where 
rer perſon may take notice 0: 1t; and judgment was given tor the plaintiif. 5 Mod. 4:8. 442. 
T1 cin. 11 W. z. B R. The city of London v. Vanacre. 1 Salk. 142. S. C. Carth. 484. 
. C. 12 Mod. 272. 8. C. 
Ilka common nuſunce is proſinted at a tourn or leet, the ſheriff or ſteward may either amerce the 
I perſon preſented, and allo order him to remove the nutance by ſuch a day, under pain of forteiting 
a certain ſum, or may order him to remove it under ſuch a pain, without amercing him at all. But 
ſerjeant Hawkins ſays it lezms doubttu!, whether ſuch a perſon be bound at his peril to take notice 
of and obey ſuch order, being made in his abſence, unleſs expreſs notice be given him of it, 2 
Hawk. Pl. C. 61. cap. 10. ſ. 32. 


3 


2. The law will not compel one to take notice of acts done 
between flrangers, or of any imcertainty, on pain of forfeiture of 
his eſtate or intereſt, But in ſuch cafes notice ought to bz 
given to thoſe that are to be loſers. 8 Rep. 93. in Fraunces's Caſe. 

3. Tenant infeoffs his ſon and heir and dies, the lord accepts 
the rent from the heir not having notice of the fe:finent, yet he 


otice of 
y other | 


eiture.] ſhall have his arrearages and reliefs. Cro. E. 572. cites 4 E. 3. 
= Relcaſe 11. 
| year, in 4. A. made a leaſe lo commence after the determination, fortei- [ 3 ] 
it moor, ture, or ſurrender of a former leaſe, with clauſe of re-entry for 
o appear, ¶ nongpayment of the rent afterwards. A. 795k a ſecret ſurrender of 
is a cuſ- FF the fr Ice, and after that ſurrender a rent-day incurr'd, and no 


lect and rent was paid by the ſecond leſſee; and yet adjudger! that his 
1quire of FF eitate is not void, becauſe A. ought to give notice to him of the 
and that FF ſurrender. Arg. Goldsb. 140. pl. 49. cites 18 & 19 Eliz. 354. 
: by-laws MF pl. 32. & 17 Lliz. | 

nmoners | 5. Acceptance of rent is no diſpenſation with the forſciture, 
pain &c. without notice of the forfeiture. Cro. E. 572. Trin. 39 Eliz. 

homage, C. B. Harvy v. Oſwell. 

the moor 6. A. infegf'd B. in fee upon condition, that if A. within a year 
rd ; and after B's death, fhall pay 201. to the heirs or executors of B. he may 
e Court, re- enter. B. enfegſf C. and dies, leeving M. his wife and W. his 


a com- heir his executors. A. paid the 100 l. to W. but being a colour- 
dinance, able payment only, was not effectual, [though had the pays 
(having ment been real, it feems the entry of A. had been lawful.] In 
y notice this cafe A. was not bound to give nice to C. either of the pay- 


of a ſta- ment er death of B. for C. is a itranger to the payment, and 
, all the may know the death of B. as well as A. Jenk. 261, 262. pl. 61. 
ake ſuch Cites 39 Eliz. 5 Rep. 95. b. Goodal's Cate. | 


com- 7. Feaſtee of land, or bargainee of the reverſion by deed indented and 
d there- inrolPd, ſhall not take advantage of a condition of non-payment of 
nd pro- rent reſerved upon a leaſe, upon a demand by them, without 
ng done notice given thereof to the lefſec. 8 Rep. 92. in Fraunces's Caſe, 
imoners cites it as the opinion of Popham Ch. J. in Mallorie's Caſe 


1 James And citcs 5 Rep. 113. S. C. 
and 5 B 2 | 8. If 


3 Notice. 


„ 8. If the effate of the lord of a manor ceaſes by limitation of an 
gainee of the uſe, and the uſe and eftate of it is transferred to another, Tho de- 
gal mands the rent of a copyholder, and he rofuſes to pay it to him, 
eZ ard in. this is no forfeiture, unleſs notice be given to the copyholder 
rolled; eited of the alteration of the uſe and eſtate. 8 Rep. 92. a. in 
1 FravxCEs's Cale, cites Hill. 1 Jac. Beconſhaw v. Southcote. 
law, $. Rep. 92. b. in Fraunces's Caſe. 


— 


9. A. was Je for 90 wear, and aligned 15 B. ten years of the 
term. B. covenonted to repair Sc. A. devifed the reverſi51N or 


reſidue of the term / 7. S. and died. 7. S. brought action of | 


covenant again B. One queſtion was, if the action would lie, 
no notice having been given of the grant? And it was held by 
Coke Ch. J. and Foſter J. that there needed not any notice in 
this caſe ; becauſe here zs 19 penalty in this caſe as there was in 
Mar okit's Caſe ; for there xvas a condition. Godb. 161. pl. 227. 
Paſch. 8 Jac. C. B. Briſtow v. Briſtow. | 
N. B. re. 10. In debt on bond conditioned # pay 100. for freight for 
— 3 his ſhip 40 days after he ſhould return with his ſhip to ſuch a port 4 
not men= diſcharge, verdict was tor the plaintiff, It was mov'd in arre 
tioned as of judgment, that no notice was expreſs'd to be given of the 
PF 4s of unloading of the ſhip, and that this being a callateral thing, and 
the bond, as penal to the defendant, he ought to have notice of it: but Roll, 
| 60g in Ch. J. ſaid, that one party might as well take notice of this as 
been, ang the other; for the thing to be done is not to be done either by 
as it is in the plaintiff or defendant ; and the ifſue being found againſt the 
on a7 C. defendant judgment was afterwards given for the plaintiff. 
another Sty. 30, 31. Trin. 23 Car. Lere v. Cholwitch. | 
point; for which ſee Condition NM. b. pl. g. 


11. If one holds ſtalet ufan a wager, he muſt at his peril rale 
notice who it is that wins the cuager. Per North Ch. J. Freem. 
Rep. 264. Mich. 1579. in Caſe of Rowley v. Dad. 

12. A. on ſale of wines to B. covenanted to ſave B. harm/:ſ; 
againſt F. S. aud others; a difference was taken Arg. between a 
covenant to fave harmleſs for enjoying lands, and for enjoying 

ſ 4 I goods, that in the fri: cafe there ought to be a diſturbance n 
title, but in the other caic any diſturbance is ſuſſicient; therefore 
if J. S. had brought an action, and becn nonſuited, yet it had 
been a breach of covenant; ſo if he had brought action, and 
died, and yet his title could not appear; and tho' no notice 
was given, judgment vras aſſirmed in error. Skin. 160. Hill. 


35 & 36 Car. 2. B. R. Dod. v. Jenkinſon. 


(A. 2.) Requifite, In what Caſes in general. 


T. Man was reflored 45 parliament ts land forfeited, and had 
morit to the eſcheator to put him in poſſeſſion, and he return'd 

diſfur Hd . abb came and faid that he had us nolice of the reſti- 
tulign 


Notice. 4 


tution by parlia ment, & e. And by the juſtices he is excuſed till 
notice; by which iffue was taken, that they occupied after no- 
tice : ſo ſee that notice is requiſite upon an act of parliament 
the reaſon feems to be inaſmuch as it is a particular matter; for 
it ſeems of a general act all are bound to take notice. Br. 
Parliament, pl. 35. cites 43 All. 29. ä 

2. If debt is brought againſt executors, and pending the writ they 
pay debts ts others, this is good till they have notice of the ſuir 
contra of payment after the notice. Pr. Notice, pl. 16. cites 
2.23. 4. 2 

3. The parties who are bound to ſtand 2 he arbitrement of Bt. Arbitre- 


3 5 mg 4 — ent, 15 
#hers ought to take notice F the award. Br. Notice, pl. 18. 13 a 
cites 8 E. 4. 1. 10. | S. C. and 

ſa;s it was 


much argued whether notice ought to be given, efpccially where the obligation is made to the 
arbitrator himielf; but that it was ot adjudged. 8 Rep. 92. in Fraunces's cafe, cites 18 E. 
4. 18. and that there it was agreed dy brian, Vaviſor and Cateſby J. that the obiigor ought to 
take notice at his peril, and ſaid that it was fo adjudged in the ſame king's time in B. R. And 
that ſo the law is without queition, againſt a ſulden opiaion in 3 E. 4. fol. 1. a.——Br. Dette, 
pl. 124. cites 1 H. 7. 5.—S. C. cited 8. Rep. 92. b. in Fraunces's Cafe; for having bound him- 
{clt thereto, he has taken upon himſelt to take notice at his peril. 


4. If a man be hound te account, and t5 pay the arrears which Br. Notice, 
ſhall be found upon the account, it is no plea that he has accounted 5. 9 
before ſuch auditors, and is ready to pay the arrears F the auditors 
will give him nstice of them; for he ought to take notice thereof; 
quod nota; per Cur. and ſo upon arbitrement he ſhall take 
notice. Br. Dette, pl. 168. cites. 18 E. 4. 18. 

5. If tenant fer life leaſes fir years, and dies within the term, He muſt re- 
and the firit Iefor, brings treſpaſs, the termor ought to tate no- os 
tice of the death of the tenant fer life. Br. Notice, pl. 15. cites time, to be 


FA reckoned 
22 E. * : from the 


death of the tenant for life, whether he had notice of it or not ; for he in reverſion is preſumed to 
be no more privy to it than himfelf, Per Kain ford. Vent. 291. in cafe of Fry v. Porter, cites 22 
E. +. 271 28. 


6. Uſes were limited by a fine under this proviſo, that F the S. C. cited 
cognifor at any time during his life pay &c. 20l. at the fentaſtane in 4 5 
the cathedral church of Sarum, then the uſes to be ts the canufor and cen, Cate, 
his heirs. The queſtion was, if a readinets or tender to pay the 
20]. in the abſence of the conuſor, or any deputy or ſervant. 
appointed to receive it for him, be a performance without giving 
notice beforehand? And Wray, Dier and Manwood feemed 
of opinion that it was not; becauſe no day or time certain is 
limited to attend the receipt &c. but during the life of the 
conulor, which is uncertain to the conuſee &c. D. 354. pl. 32. 

Mich. 18 & 19 Lliz. Bafrough's Caſe. 

7- Where a man makes an actual rewecation of an authority, 
and before notice the other executes his authority, the revoca- 
tion being without notice is no revocation. 2 Brownl, 291. 

Hill. 7 Jac. C. B. Vivion v. Wild. | 

3. Notice is not requiſite where one is bound by band to do an | 5 J 
att. Hob. 14.—8 Rep. 92. b.—Mo. 602. 

B 3 9. Where 


* | Notice. 


This vas a 9. Where a condition requires ſuch an af to be done, as may 
way 3 be done after notice, it has been queſtioned whether the law {ſhall 
of money; not protrad the time limited for performance until notice be had. 


but other- Cro, Car. 577. Hill. 16 Car. B. R. Mayor and Commonalty of 
eus London v. Alford. | 


where a 
thing is of that nature, that being done, no ſubſequent notice can retrieve; Per Hale Ch. J. Vent. 


203. in Lady Anne Fry's Calc, 


10. None is bound by the law to give notice to another of 

that which that other perſon may otherwiſe inform himſelf of. Mich. 

22 Car. B. R. except he tie himſelf by ſpecial covenant and 

agreement to do it; for the law will not put an unneccilary 

trouble upon any man without his own conſent. 2 L. P. R. 253. 

11. Tho! a conditizn; to be performed to a ſtranger ought generally 

to be perform'd ſtrictly, yet this is to be intended only in ſuch 

caſes where the party had certain notice of all circumſtances 

requiſite for payment thereof. Lane 100. Hill. 8 Jac. in the 
Exchequer. Gooch's Caſe. 

Vent. 0 12. Notice is not neceſſary where the“ thing lies as much in 

1 the cognizance of the one as the other. Arg. ſaid 'tis a general rule. 

Porter Hard. 42. Hill. 1655.—But where it lies more properly in the 

* Az where conuſance of the plaintiff than of the defendant, notice is ne- 


the promiſe ceſſary. Ibid. and judgment accordingly. Harris v. Farrand. 
was, that if 
a ſferarger en his coming from beyond ſea teu affirm fo and fo, which he did, it was held that this 
act being to be done dy a ſtranger, and not by the plaintiff, the conuſance thereof lies as well in 
the notice of the defendant as of the plaintiff, and ſo notice not neceſſary to be given. Cro. J. 493. 
Trin. 16 Jac. B. R. Powle v. Hagger. Jenk. 334. pl. 71. S. C. 

If tw perſons are equally concerned, neither is ts vive notice to the other; otherwiſe if one i: 
more privy (as heir is more privy to a condition annexed to an cſtate than a ſtranger) or more con- 
cern'd than the other. 2 Lev. 21. Mich. 23 Car 2. B. R. Williams v. Fry.— 1 Mod. 300. 
— Mod. 28.— Where it Jet as well in the notice of the defendant as of the plaintiff, the 
defendant ſhall take notice at his peril, Per Cur. Freem. Rep. 285. Trin. 1674. in Caſe of 


Corny and Curtis v. Collidon. 


13. Where Hates ceaſe by limitation of uſes, and the land is 
limited over to another, no notice need to be given; per Bridg- 
man Ch. J. Cart. 172. Hill. 18 & 19 Car. 2. in Caſe of Rundale 
v. Eely & al. 

14. There is a difference where the limitation of the eflate and 
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condition are coupled together in a will or deed, and where the : 
condition is in a collateral will or deed, as to point of notice; 
per Bridgman Ch. J. Cart. 172. in Cafe of Rundal v. Eely. 4 
15. Se another diſference is where a day is appointed, and % 
where nat. Arg. Lat. 97. in Caſe of Alfright v Blackmore. ; : 
16. 8, there is a diverſity, where the a is to be done by tas n 
rangers, and where by a ſiranger and « party ; for where the 
party is party that ought tv do the act, there upon doing it he BY © 
ought to giye notice; but notice is not requitie where the act 
is to be done by two ſtrangers; for there the plaintiff may take þ 


notice as well as the defendant. Arg. Sid. 36. Paſch. 13 Car. 2. ' 
C. B. Brown v. Stephens. | 
17. Where a man und-rtakes to do a thing, and the perſon is 


certain, ſo that he may inform limſelſ, and there is no agree- 
| ment 
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1 5 


ment that notice ſhall be given, he muſt take notice himſelf of ror 165. 


the thing to be done, as of the quantum of money to be paid &c. 


Lev. 47. Mich. 13 Car. 2. B. R. PRICE v. Car, EMERSON & al. 
Otherwiſe where the perſon is uncertain. Cro. J. 433. 
v. Henning. - 

18. Where no man is bound to give notice, every man is 
 tzund ts take notice; but yet reaſonable time for notice is required. 
Nor are any perſons required to take notice where it is zmpoſſt- 
ble to take it. Refoly'd per Curiam. 2 Show. 300. Paſch. 35 
Car. 2. B. R. Verdon v. Deacle. 


ro. J. 433. 


v. 
Hening— 
1 Sand. 33. 


Cart. 172. 
in Caſe of 
Rundall v. 
Lely. cites 
Cro. C. 
391. Gim- 
let v. Sands. 


kia. 180. Arg. denies the ſuppoſition, and cites Toru an's Caſe, who detained one alter 


the drilolution of parliament, as he heard by uncertain rumour and difcourſe ;z yet he 
hall be excuſed thv* no perſon is bound to give him notice. So in the common caſe 


1 


of one's keeping a dog uſed to kill theep, he ſhall not be liable till notice is given; yet no one is 


bound to give hi m notice. 


19. There are but Hree caſes in which notice is not neceſſary; 
3{t. In caſes of condition precedent ; 2d. Where the thing is a 
public nature: 3d. Where the party impoſes the thing en himſelf. 
Arg. 2 Show. 317. Mich. 35 Car, 2. B. R. in Cafe of Malloon 
v. Fitzgerald. 

20. Notice is diſpenſed wwith where it becomes impaſſbie by the 
act of the party, as by his abſconding. 1 Salk. 214. Paſch. 
6 W. 3. B. R. Nurſe v. Frampton. | 

21, Where a certain perſon is mentioned, as if it were if J. S. 
pay ſo much money &c. no notice is neceſſary; % if it be as 
any body ſhould pay, which is uncertain, there mult be notice. 
i2 Mod. 44. 'Trin. 5 W. & M. Anon. 

22. Per Holt Ch. J. in caſe of marriage of one ſelt, notice 
need not be averr'd; becauſe marriage is of itſelf notorious 
but Powel doubted. 11 Mod. 48. Paſch. 4 Ann. B. R. 
Smith -- 5:6. | 


(A. 3) Requifite in what Caſes. In Aſuump/its. 


1. UroN a treaty between A. and B. for the purchaſe of 
land, A. in conſideration of 20/. paid by B. promiſed 
that if B. liked not the land he æusuld repay the 291. in a fortnight. 
In atlumpſit by B. he alleged in facto, that he did not like the 
land, and that A. had not repaid the 20. and had judgment. 
Whereupon it was aſſigned for error among other things, 
becauſe it was not alleged that he gave notice of the diſlike 
within a fortnight, that being a thing ſecret to himſelf, whercof 
the defendant cannot take notice to pay the money ; but the 
Court held that he ought to take notice thereof at lus peril z for 
he hath bound himſelf thereto by his expreſs promiſe. Cro. E. 834. 
Trin. 43 Eliz. B. R. Eaſt v. 'Thoroughgood. | 
2. Plaintiff declared that the defendant and divers ethers copy= 
bed tenants of the manor of D. were plaintiffs in Chancery againſt 
| D | IF. lord 


Pauſch. 36 Car. 2. B. K. in Cale of Malloon v. Fitzgeraid. 


—— Tat er — — — 


„ 


Motice. 


IW. lerd of the manor to aſcertain their fines by decree, and that in 


confederation the plaintiff at his cejls and labour ſhould procure a e- 


cree there for enjoyment of their copyholds at a fine certain, the de- 
erdant promiſed to pay the plaintilf after ſuch decree obtained 
3 J. when he jhould require it. A decree was obtained accord- 
ingly. It was reſolved that perſonal notice need not be given 
to the defendant of the decree obtained; becauſe it appears by 
the declaration, that the defendant was one of the plaintiffs in 
Chancery in the ſuit in which the decree was granted, fo that 
he himſelf is party to the decree, and therefore might have as 
good notice of the ſucceſs in the ſuit and decree as the plaintiſt. 
And adjudged for the plaintif, Yelv. 121. Hill. 5 Jac. B. R. 

Ath. v. Doughty. | 
Jenk. 282. 3. A. promiſed J. S. that if he wwould brrr5w of B. 100 J. he 
£2 Py (viz. A.) would repay it at ſuch a time, and on ſuch conditions as 
pl 92. S. C. ſhould be agreed upon between the ſaid J. S. and B. The money 
that notice evas dent and the day of payment agreed upan but F. S. died before 
Ceffars- for the day. The money was not paid at the day. B. brought an 
defendant action againſt the executor of J. S. and recovered ; and there- 
right have upon the executor brought action againſt A. upon his promiſe 
nonce by B. to J. 8. and judgment being for the executor, error was 
wife; and brought; and it was inſiſted, that the plaintiff had not alleged 
_ —_ any notice given to the defendant of the agreement. But it was 
. adjudged by three judges againſt one, that tho' where a penalty 
caſe is ſuſhi. 7s to be recovered, notice is not requiſite, yet atherw!/ſe it is avhere 
. 7 J] damages are; for in ſuch caſe the bringing the action is notice 


cient; and ſufficient. Bulſ. 12. Hill. 7 Jac. Haverley v. Leighton. 
that the bor- 7 1 8 
row er was not bound to ſeek A. to give him notice. 


3 Bulſ. 86. 4. Upon a promiſe (as to pay ſo much at the other's marriage) 


contrz—Sce notice is not neceſſary; ſecus on a“ b, becaule of the penalty. 


condition 7 * b = 
(A. d.) Vent. 78. cites Bulf. 12 & 13, 


Hodges v. Mcor. Crane v. Compton. 


5. One aſſumes to /ave harmleſs J. S. of all obligations wherein 
he ſhall be b:und for J. N. And in an aſſumpſit brought, he 
ſhews that he was bound in an obligation for J. N. from which 
he was not ſaved harmleſs, and does not ſhew that he gave any 
notice to the defendant; yet it was held good enough; per 


Houghton J. Cro. J. 433. Trin. 15 Jac. B. R. in Cafe of . , 


v. Henning. - : 
_- * 6. A. promiſed to pay B. for an horſe which B. bouglit of C. 
n s fo much as B. paid to C. fer it: B. requeſts payment witliout 


Harris v. a | a 
Fartand.— ſaying how much it coſt, and good; for A. ought firſt to de- 
Cre. J. 492. mand of B. upon the requeit, how much it coſt ; and B. necd 


* not give A. notice without the demand as aforc{aid. Jo. 207. 
Tw.ty, Trin. 4 Car. P. R. Jacob v. Cook. | 
Holms.. | 
7. Indebitatus aſſumpſit by F. azainſt L. on a promiſe 79 pay 
him 2 5. a-picce for every cli. hr ſhould buy for the defendant, and 


declares 
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Notice, 7 


declares for ſo much money due unto him, and hath a verdict 
the defendant moves in arreſt of judgment, That it 1s not 
averred by the plaintiff that he gave any notice to the defendant 
how many cloths he had bought for him, and fo it is not certain 
what is due to him. To this it was anſwer'd, That the clothes 
were bought for the defendant himſelf, and he may very well 
take notice of the number of them, without any notice given 
him. 2dly, That here is a requeſt ſet forth for the payment of 
the money, and this implies a notice. But Roll replied, That 
the requeſt doth net imply a notice, and ſo is 'I'wisT's Caſe z and 
beſides the notice ought not to be by implication, but muf? be 
averred certainly; yet let it be moved again. Sty. 53. Mich. 
23 Car. B. R. Tanner v. Lawrence. 

8. Upon an aſſumpſit to pay a ſum upon the plaintiff's return 
from Rome to England, there needs no notice. The plaintiff is 
not bound to ſeek the defendant. Jenk. 282. pl. 11. 

9. Where the duty accrews upon the private act of the plain- 
tif there ought to be notice in aſſumpſit; h%t not where it is 
poſſible for the defendant to know it. Jenk. 282. pl. 11. cites 
Hob. 51. 

10. Action of debt upon an aſſumpſit by the defendant 79 

enter into a judgment unto the plaintiff for ſs much monies as Sir 
ahn Hall did ov, unto the plaintiff, 1f the plaintiff ꝛuculd take 
common bail of bim the defendant, if Hall ſhould die before ſuch a day ; 
and for not performing his promiſe the action was brought. 
Upon nen afſump/;t pleaded, there was an iſſue joined, and a 
verdict found for the plaintiff. The defendant moved in arreſt 
of judgment, and thewed, that it doth not appear, that there 
was any notice given by the plaintiff to the defendant, haww much 
moncy was due to the plaintiff from Sir John Hall, as there ought 
to be. Roll Ch. J. anſwered, You did undertake to know, at 
the time of the aſſumpſit, how much money he did owe, and 
notice is not neceſſary; and if it were he might have gone to 
Sir John Hall to tell him, and fo it ſhall not only be intended to 
be in the knowledge of the defendant himſelf, but that he might 
have alſo knowledge of it by others. Jermain juttice doubted ; 
but Nicholas and Aſke, judges, were of Roll's opinion, and 
the plaintiff order'd to take his judgment, if better matter were 
not thewn. Sty. 148. Mich. 1649. B. R. Johns v. Leviſton. 

11. If one be bound by an aue generally to do a thing to | 8 
another, he to whom the promiſe is made muſt give him notice awhen But it he 
he will have him ta ds it, becauſe it is in his election when he a 
will have it done. 2 J. P. R. 239. perſon ſhall 

do it to him, 
there he to whom, the thing is to be done, is not bound to give notice to that other perſon when he 
will have it done, but the party muft procure it at his peril. 13 May, 1651. Paſch. B. R. For it 


may be he may not know that other perſon, and there is no privity of contract between them two, 
as there is betwixt the other two, 2 L. P. R. 239. : 


12. J. S. ow'd A. 301. by bond; B. promis d that if A. de- 11 Mod. 48. 
livered up the ſaid bend he would pay A. the ſaid zol. A. fet forth _— 
this 


cems 


——— HERE mom. 


——— — 2 —— —— 3 11 2 __ 


8 | Notice, 


to be 8. C. this matter, and further ſaid, that he deliver'd up the ſaid bond to 
eng J. S. whereof B. the defendant had notice. It was held, that 
Ch. |. there needed no notice; becauſe the defendant knew whom to re- 
Weereeither fort to; and the difference is, where a perjon is nam'd, and where 


arty might WE JC. | | 3 2 4 
3 2 Salk. 457. Paſch. 4 Anne B. R. Smith v. Goff. 
by their ern inquiry, notice is not neceſſary; as here in this caſe, the bond muſt be intended to be 


celiver'd to the obligor, tho' he is a third perſon, and he might have applied to him to have no- 
tice, and therefore ought to take notice of the delivery. 


(A. 4) Requiſite. In what Cafes. In Matters of 


Practice in Superior Courts. 

For general 1, TH E plaintiff and defendant are both bound at their peril 
rules are the _. : . | ys 5 

er, to take notice of the general rules of practice of this Court; 
practice of but if there be a ſpecral particular rule of Court made for the 
_ 3 plaintiff, or for the defendant, he for whom the rule is made 
* - ought to give notice of this rule unto the other; or elſe he is 
muſt take not bound generally to take notice of it, nor ſhall be in con— 
notice that tempt of the Court, altho' he do not obey it. 2 L. P. R. 204. 


— 5 cites Paſch. 24 Car. B. R. 


particular rules are made upon particular and extraordinary matters happening in the proceedings 
upon the motion of one of the parties made to the Court, of which the other may be ignorant, and 


chere ſore is to have notice of them given unto him. 2 L. P. R. 234. 


2. If a declaration be engroſſed and put into the office, although it 
be not filed, yet is the defendant's attorney bound to take notice 
of it. Mich. 22. Car. B. R. For it is the duty of the plain- 
tiff's attorney to put the declaration into the office, and the 
officer in the office is to file it; and though it be filed, yet may 

: the defendant's attorney take a copy of it. 2 L. P. R. 235. 
For if they 3. The plaintiff or defendant are both bound to take notice 
—.— of ſuch rules of the Court as ds concern the proceedings of their cauſe, 
may inform at their own perils. 2 L. P. R. 236. cites Hill. 22 Car. B. R. 


themſelves | | 
by their counſels and attorneys : but this is only to be underſtood of the general rules, and not of 


particular rules made upon the motion of either party; for of ſuch rules there ought to be notice 
given to the party concerned by the other for whole advantage the rule is made. 2 L. P. R. 236. 


Cites Paſsh. 24 Car. B. K. 


4. When counſel are ts argue a matter in law in Courts, the 
judges ought to have notice thereof given unto them before the 
day, except it be where the Court have appointed a ſet day for 
it: or if there be not ſuch notice given, then the cauſe is to be put 
in the paper of cauſes, that it may come on in courſe to be 
ſpoken unto. Paſch. 23 Car. B. R. And by putting it in the 
paper the judges have notice; for they have a paper of the 
cauſes to be ſpoken to in matter of law, the day before they be 
ſpoken to, by the officer of the Court. 2 L. P. R. 236. 

9 J F. When either the plaintiff or defendant doth intend 79 m 


the Court in any matter which may prove diſputable, the party 8 
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Notice, | 9 


thus intends to move ought to give notice to the other party, that 
he doth intend to move the Court in it, and to expreſs for what 
he will move, and when. Mich. 1650. B. S. that he, againſt 
whom the motion is to be made, may not be ſurpriſed, but 
may have time to provide, and may attend the Court to defend 
himſelf, and anſwer the motion, which the Court will give him 
time to do; ſo that if ſuch notice be not given him, the motion 
will be to no purpoſe as to the deciding of the difference in 
queſtion. 2. L. P. R. 238. 

6. One is not bound to give notice to another of a rule of 
Court made againſt him, except part of the rule be, that notice ſhall 
be given unte him of the rule. Trin. 1651. B. d. For it is intended, 
that his attorney, or ſolicitor, was in the Court when it was 
made, and that he did take notice of it from them; or elſe, that 


there needs no notice in the caſe, becauſe the party ought to 


have done that winch he was ordered to do, with the rule made 
in the caſe. 2 L. P. R. 239, 240. 

7. A writ of error was ſued out and alloaued about the very ſame 
time that the execution avas ſerv'd, but before: the Court was of 
opinion, that being ſu'd out and allow'd before the execution 
was ſerv'd, it mult be ſet aſide, tho' the defendant had no no- 
tice of it. 8 Mod. 373. Trin. 11. Geo. Moorfoot v. Chivers. 

8. A motion was made to enlarge a rule, but the party not The Court 
coming on the day on which the rule was made to ſhew cauſe, 3 
and having given no notice of the motion, the Court refus'd to gewing 
enlarge the rule 'till notice given; for that in ſuch caſe notice cauſe, unleſs 
ought always to be given. Rep. of Pract. in C. B. 67. Mich. dolce be 


; iven of the 


enlarge 
ſuch rule and affidavit made of ſuch notice. Rules and orders in C. B. Mich. 2 Geo. 2. 1728. 


9. On a motion in arreſt of judgment the laſt day of the 
term, the Court ſaid, That no motion in arref! of judgment ſhould 
hereafter be made cn the laſt day of the term without notice. 
Rep. of Pract. in C. B. 106, 107. Trin. 7 & 8 Geo. 2. Camp, 
qui tam, &c. v. Gale. 


(A. 5.) Requiſite 79 avcid being, or to make a Man 
a Torifeaſor. | 


I, Of a particular aft of parliament a man 1s not bound to 
take notice till he can have thereof notice; but of a 


general act of parliament, every one is bound to take notice at 
his peril, immediately; note the difference. Br. Notice, pl. 9. 
cites 43 Aſſ. 29. | 
2. Where I retain a /ervant, and after he goes from me and is For where a 


retained with another, I carnnet take him without notice given to man retains 
| | de ſervant of 


__— — — —— 


— 2 —— — —— ND Uw „ 
. 


9 1 Notice. 


another, and the ſecond maſter, ſeilicet, requeſt. Br. Notice, pl. 4. 


has no no- 
tice ofthe 21 H. 6. 9. 


firſt retainer, this is not treſpaſs, nor action does not lie. 
. p. And ſo of lord of a villein. Br, Notice, pl. 2. cites 50 E. 3. 21. 


cites 


B. R. Notice, pl. 8. cites 9 E. 4. 33. 


: 3- A man who retains a ſervant ought to take notice of every 
fermer retainer in the ſame county, contra of the retainer in anther 
county; for where a man retains a ſervant in another county 
than where the firit maſter retain'd him, the firſt maſter cannot 
re-take him without giving notice to the ſecond maſter, unleſs 
the ſecond maſter has other notice of it. Br. Notice, pl. 20. 


cites 17 E. 4. 7. 


4. If a man impriſizs anither terticiuſiꝝ in a houſe, and delivers 
the key of the houſe to his ſervant, there, if the ſervant has notice 
L 10 J therezf and does not deliver him out, this is impriſonment in 


the ſervant. Br. Notice, pl. 24. (bis) cites 22 E. 4. 44 


5. A. licenſed B. to lay his hay cn A's laid till B. could con 
veniently ſell it. Two years after the licence A. leafed the land 
to J. S. who put in his cattel, and they cat up the hay. Mon- 


notice from the leſſee before he had put in his cattle. 


tague Ch. J. and Doderidge J. held that B. ought to have had 
But 


it was reſolved, that the plaintiff had a convenient time (viz. 
2 years) for the removing of his hay, and therefore judgment 
was given againſt him, Poph. 151. Hill. 17 Jac. Webb v. 


Paternoſter. 


6. In trover Sc. for taking his cattle and ſelling them, the 
defendant juſtified by warrant of commiſſumers of jewers for not 
paying a tax by them ſet towards repairs of the ſea walls. 
Upon demurrer ſeveral exceptions were taken, and among them 
was this, viz. That the plea did not ſet forth, that any notice 
was given to the plaintiff of the tax made before the diſtreſs taken, 

and for that and the other exceptions Roll Ch. J. concluded 
that the plea was not good, to which Bacon J. accorded, and 


rule was given for judgment accordingly niſi cauſa &c, 
12, 13. Paſch. 23 Car. Whitley v. Fawſett. 


(B) W/hat is Notice. 


Sty. 


15 IN treſpaſs, the defendant ſaid, that a bargain was had be- 

tween them at D. Hat the defendant fruld ge ts 8. and ſee 
the plaintifſ®s corn, and if it pleaſed him upon the view, and fhould 
give the plaintiff 40 d. for every acre, that he ſhould have it; by 
which he went and view'd the land, and was pleaſed with it, and 
took it, which is the ſame treſpaſs; and per Littleton, Choke 
and Brian J. this is no plea, becauſe he does nt few that he ts 
paid; but contra if a day of payment had been agreed; for if a man 
cheapens wares at a price certain, and the vendor agrees to the' 


price, this is no bargain, nor ſhall he-take the wares if he 


does 
not 
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Notice. 


not firſt pay, or has a day of payment given; and as to the 


notice to be given to the vendor, here it ſeems to me, that 
when he took the corn, this 1s notice to himſelf that he was 
pleaſed with the corn. Br. Contract &c. pl. 25. cites 17 E. 4. I. 

2. A. being ſeiſed of land in truſt and confidence for B. and 
his heirs, treats with J. S. ſor the ſale thereof, and during the 
treaty, a flranger ſays to the wendee, Take heed how you buy ſuch 
land, fir A. has nothing in it but upon truſt for B. and another 
comes and fays to the vendee, That it is not as the ſtranger in- 
formed him; for that A. is ſeiſed abſolutely, whereupon J. S. 
buys the land. The queſtion was, in Chancery, to whoſe uſe the 
vendee ſhould be ſeiſed, and if this be ſufficient notice? and it 
was decreed, that it was not ; for if fying reports ſhould be ad- 
mitted, every man's title might be flandered. Goldsb. 147. 
Hill. 43 Eliz. Wildgooſe v. Wayland. | | 

3- Tenant of a manor covenanted to find neceſary proviſion for 
the fleward Sc. whenever he ſhall keep Court there; per Dode- 
ridge, perſonal notice need not be given ; for general notice, as 
proclamation at Court, is given him. Palm. 532. Paſch. 4 Car. 
B. R. Biſhop of Rocheſter v. Young. 


10 


4. If money be promiſed on marriage with a daughter, requeſt is so of antece, 
notice enough. Lat. 15. Hodges v. Moor. — hut if the pro- the action 


miſe be by a ſtranger, there ought to be notice. Lat. 97. Al- 
fright v. Blackmore. 


C. B. Brown v. Stephens. 


5. Exception is of leaſes for three lives, in one of ſuch leaſes 
there is a covenant 70 renew paying 20 J. This is notice imply'd ; 


lies without 
notice, Sid, 
36 Paſch. 
13 Car. 2. 
Hard, 42. Hill, 1655. in Caſe of Harris v. Ferrand. 


for they ought to ſee the covenants; per Finch K. Paſch. | 11 J 


27 Car. 2. Chan. Caſes 260. 'Tanner als. Davis v. Florence. 

6. A recital of a deed, which refers to the zncumbrance, is 
notice againit a purchaſor. Mich. 28 Car. 2. 1 Chan. Caſes 291. 
Biſco v. Earl of Banbury.— 80 where a deed refers to a vill. 
Mich. 30 Car. 2. 2 Chan. Cafes 246. Moor v. Bennet. 


7. In all caſes where a purchaſor can't make a title but by a G. Equ. 


deed wwhich leads him to ansther fact, the purchaſor ſhall not be a R. yo . 
purchaſor without notice of that fact, but ſhall be preſum'd an LI. 


cognizant thereof z for it is craſſau negligentia that he ſought Bernard. 


not after it. Mich. 30 Car. 2. 2 Chan. Cafes 246. Moor v. 
Bennet.—So if the title muſt be by a vill. Arg. Hill. 1682. 
Vern. 149. Bovey v. Smith. | 

8. A. having notice of a decree, to which he was no party, 
pays money contrary to that decree; it was order'd that he 
thould pay the money over again. Vern. 57. 122. Hill. 1682. 
Harvey v. Mountague.— This notice was only by being preſent 
'n Court when the decree was pronounced. Ibid. 
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11 Notice. 


(C) How the Notice muſt be; and by 2vhom to be 


given. 


I. T* H E notice of deprivation or reſignation ought to be given 
by the ordinary himſelf, and nt by a ſtranger. Br. Notice, 
pl. 25. cites Doct. and Stud. lib. 2. cap. 31. ; 
Oro. Car. 2. When notice ought to be given, the lat appoints ho ſhall 
Ss give it ; where none is bound to give it, defendant ought to 
take notice of it at his peril. Cart. 172. Hill. 18 & 19 Car. 2. 
C. B. in Caſe of Rundale v. Ely & al.—cites Cro. Car. 391. 
Gimlet v. Sands. | 

3. Notice directed to be given by af 15 parliament muſt be 
certain and particular. 6 Rep. 29. b. Trin. 44 Eliz. B. R. in 
Green's Caſc. 

4. If one be bound by the rules of the Court, to give unte 
another perſonal notice of a thing, it is not ſufficient that notice be 
left at the dawelling houſe of the party. Mich. 23 Car. B. R. For 
perſonal notice is notice given to the perſon of the party him- 
ſelf, and not to another, or at the dwelling houſe of the party; 
for notice may be given there, and yet the party may not know 
it: and uſually * perſonal notice is to be given for the 
party to do a thing, it is very penal to him if he do it not. 
a 


(D) Good, To rohem it mult be. 


Notice to 1. NOTICE te repair to an occupier of the houſe, and who 


mm 297 is not leſſee or aſſignee of the term, nor has any intereſt 
is not ſuſhi. in the term, is not ſufficient, but it ought to be to the perſon in- 


cient, but it feręſted in the term, who is liable to reparations. Owen 114. 


ought to be . 51 

to the perſon Hill. 44 Eliz. B. R. Streetman v. Evarſly. 

of the leſſce, and Popham agreed to this. Owen 114. Streetman v. Everſiy.— Notice ? aſſignee of 
art of the term, or at the houſe, is not ſufficient. Yelv. 36. Paſch. 1 Jac. B. R. Sweton v. 


us 


2. Condition was to pay ſo much as an apprentice ſhould 
embezzle &c. within 3 months after proof made by confeſſion 
&c. and notice thereof given. Notice was given 10 obligor, but 
he dying left an executor; notice now muſt be given to the executer 

alſz, Cro. J. 302. Mich. 13 Jac. B. R. Gold v. Death. 
hh ] 3. Tho' notice to a mars counſel be notice to the party, yet 
rotice toa Where the counſel comes to have notice of the title in another 
counſel or affair, which it may be he has forgot when his client comes to 
sent once , adviſe with him in a caſe with other circumſtances, that ſhan't 
a. = be ſuch a notice as to bind the party; per Ld. Keeper North, 
b with Ill. 1684. Vern. 287. in the Cate of Preſton v. Tubbin.— 
7 Mo Conſtructixe 
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Notice. 12 
Conſtructive notice o counſel muſt be at the particular time. 2 
Arg. Gibb. 211. per Reynolds Ch. B. 213. Fitzgerald v. Ld. — 
Falconbridge. Held in Dom. Proc. that notice to counſel is party him- 
not ſuthcient. ſelf dull. 


tur, per Ld, 
Cowper? C. Equity, R. S. Trin. 7. Annæ. Vane v. Ld. Bernard. The party that intends to 


move the Court ir a queſtionable matter, vight to give notice thereof to the party againſt whom be 
intends te mode, or to his attorney or ſolicitor, and not to his counſel ; for ſuch notice is not good: 
for the counſel is not concerned to take notice of any thing but from his client, nor bound to ſeck 
out his client, to give him notice. 2 L. P. R. 242. 


(D. 2) Good. What is by Preſumption; to one 
where it ſhall affect another. = 


1 A Purchaſed lands for B. his ſen, which C. had contracted s. C. and 
* before for the purchaſe of, and of which B. had no almoſt the 


notice, but A. had. The Court declared, that this notice to _ 2 
. — 0 7 An. 
the father was notice to the ſon, and ſhould affect him, tho' cates 38. 


he was the purchaſor, and not the father. Chan. Caſes 38. 2nd ſeems 
Mich. 15 Car. 2. Merry v. Abney and Kendal. to bo 


from it. 2 
Freem. Rep. 151,——Abr. Equ. Caſes 230. pl. 1. cites S. C. by name of Abney v. Merry. 
N. Chan. R. 59. S. C. 13 Car. 2. by name of Hollowell &c. v. Abney &c. MS. Tab. tit. 
Notice, cites 16 Dec. 1724. CooTE and MAMON, that notice to the facher was preſum'd to be 
good notice to the ſon. 


2. A. deviſed land to B. in truſt for C.——B. ſells the land 
to D.—-D. ſells to E. C. brings a bill. D. confeſſes no- 
tice in his anſwer of the zru/?. This confeſſion by anſtver of D. 
will bind E. as to the title E. derives from D. Vern. 486. Mich. 
1687. Walley v. Whaley, Gaudy and Warner, | 

3- A. treating for the purchaſe of a copyhold eſtate has 
notice of a mortgage ſurrender, ſo that A. purchaſes in B's name, 
and then procures B. to become purchaſor; B. pays the conſidera- 
tian money auithout notice of the mortgage. Tho' B. did not em- 
ploy A. and tho' the purchaſe was made before B. knew any 
thing of it, yet B's apprebation afterwards made A. his agent ab 
mitiz, and the notice which A. had ſhall affect B. Per Cowper 


C. Paſch. 1700. 2 Vern. 60g. Jennings executor of Guidott v. 
Moor, Blincorn & al. 


(E) Good. A; what Time. 


I, (0 venant to pay for the better ſupport and maintenance of his 
Wife 200 J. within 2 years next after he thall be requared, io 
ſuch perſons as ſbe ſhail by deed ſealed and delivered in pre- 
ſence of three witneſtes, aſſign and appoint. She doth appoint 
200/. to be paid to A. and dies before notice to the covenantor z 
after her death they give notice; he pays it not. The gueltion 
Was, 
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12 If | Notice. 


was, whether, this being for her ſupport and maintenance, the 
notice ought not to be in her life-time ? Per Cur. it need not. 
Skin. 34. Hill. 33 & 34 Car. 2. B. R. Roe and Marſhall. 


({ 13 ] (F) Good. As to Matters of Practice in the 


Superior Courts. 


1. I F one give nelice to another that he vill move the Court in 
one thing, and tells him in what, and at the time he moves 
the Court in anther matter, and not in that whereof he gave 
notice, that he would move the Court in; this is not good no- 
tice of the motion, but the Court will give the party farther 
time to anſwer the motion. By Rolle Ch. J. For by fuch de- 
ceitful notice the party concerned cannot prepare to anſwer the 
motion; and ſuch notice is accounted no notice. 2 L. P. R. 240. 
2. By a notice fix'd up in the prothonotary's office, Hill. 
7 Geo. 1733, attornies are deſired to obſerve, that in netices t9 
: appear to be ſerv'd upon defendants with copies of proceſs, purſuant 10 
® 5 Geo, 2. the late * act of parliament the day of the return of ſuch proceſſes 
cap. 27. muſt be inſerted, although it happens to be upon a Sunday. 
Rules and Orders of the Court of C. B. 
3. By an order made in Eaſter term 10 Geo. 2. 1736, all 
notices are directed to be given before ꝙ o'clock in the evening. 


Rules and Orders of the Court of C. B. 


(G) Of what the Law takes Notice, 


See Intend. TH E common law doth not take notice of the intentions of the 
ment. In- party to do any unlawful act, except it be in caſe of high 
__ treaſon. Trin. 22 Car. B. R. For man's law is to regulate che 
words and actions of men and not the thoughts, of which it 
cannot have conuſance; but God's law extends to the thoughts, 

and tends to the regulation of them alſo. 2 L. P. R. 235. 


(H) Pleadings. 


Mo. $4;. & I» Bind was given by the father fe the maſter of an apprentice 
848.S.C. - to recompence any waſt c. to be done by the apprentice, 
but net S. P. auithin three months after due prosf thereof, either by confelſion of the 
—3 Bull. ; f 51 &. ok J : : 
«5. S. C. apprentice, or 1 hawſoever, and notice thereof gives Th 
not S. P.— The father died. e ſon by writing under his hand confeſſed 
Hob 9 waſt to the amount of 400 J. In debt againſt the executor upon 
and P, the bond, judgment was given for = plaintiff upon 2 de- 
murrer; and a writ of error being brought, exception Nas 
taken to the replication, that tho! it did allege that notice kg 
| 7 | gwer 


V. 


Notice, 


given by him to the defendant, yet it did not allege that this 
nolice was given to the defendant after the death e the teſtat:r ; for 
if it was in his life-time, it was to no purpoſe, and the ſtrong— 
eſt ſhall be taken againſt him who pleaded it, and this was held 
by all the juſtices and barons to be a material exception, and an 


for that reaſon judgment was reverſed. Cro. J. 381. Mich. 
13 Jac. B. R. Gold v. Death. 


2. In aſſumpſit the declaration was, That the defendant in 


T conſideration of 101. recetved uu pay the plaintiff $01. when he 
1 returned from Hamburgh into England, and alleg'd that he went 
75 over fea unto Tamburgh aforeſaid, and returned ſuch a day to 
55 the pariſh of St. Clements Danes, and that he demanded the 
0 money, and the defendant had not paid. After verdict and 
= judgment for the plaintiff, it was aſſign'd for error, that plain- 
22 tif did not allege he gave notice to the defendint of his return f 
1 and tho” it be eg d that the defendant habens notitiam inde, and 
I upon ſuch a day requeſted had not paid; yet it was held infuf- 


ficient; for be ought to have alleged expreſs notice, and ſhewn the 
= oy and place of ſuch notice given. The judgment was reverſed. 
fles Wl Cto. C 571. pl. 9. Hill Car. B. R. Ano 
C. 571. pl. 9. Hill. 15 Car. B. R. Anon. 

3. Debt was brought on a bend; the condition was 1 give 
all mtice to the obligee if he ſhould fell ſuch land. The defendant 
pleaded that he gave nalice ſecundum ſormam & efefum conditionis, 
and it was held to be a bad plea; for he ought to Sew +50 he 
gave notice, that the Court may judge whether or no it was 
according to the condition; as when a man pleads a diſcharge. 

Freem. Rep. 247. Hill. 1677. Harwood v. Helyard. 
4. In awry of a diſtreſs for refuſing the office of conſtable it 
1s too general to ſay notitium habuit ; but it ſhould be pleaded 
of the that he was ſummoned within a convenient time to take the cath 


high before a juſtice of the peace, which is the courſe uſually taken; 
e che for the ſteward of the leet has no authority after the adjourn- 
ch it ment of the Court. 12 Mod. 88. Hill. 7 W. 3. Fletcher v. 
ights, Ingram. 


(For more of Notice, ſee Bills of Erthange, Conditions, 
Purchalor, and other proper titles.] 
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14 Voovel Alignment. 


(A) Povel Alignment. 


— — 


© ” . . 5 8 * 0 - 
- when . N OVEL aſſignment is in the nature of a replication, and it 
the plaintio . . 3 
e e + * 1s uſed fer the better ſetting down, and afcertaining of the 
treſpaſs time and place &c. which was nt before well aſſigued, but gene- 
clauſum fre- rally in the declaration. Reg. Plac. 109. cap. 3. 
git, cutting 
down graſs &c. in ſuch a pariſh and county, the defendant pleads and ſays, that the place where 
Kc. are 16 acres of Kc. and are his own freehe!d, per quod he entered &c. as into his own free + 
hold &c. Reg. Plac. 109. cap. 3. Then the plaintiff ſays, the clute and place where &c. 
are 20 acres of &c. lying in the pariſh of &c. and called and known by the name of &c. other than 
the ſaid acres mentioned in the defendant's plea, and for that the defendant hath not an{wered to 
the treſpaſs in the 20 acres newly aſſigned, the plaintiff pet' judic' & dampna ſua occaſione tranſgr? 
Ibid. To this new ailignment the detendant mult plead, if he hath any thing in bar thereot, 
Ibid. cites Br. tit. Treſpaſs. 


2. This new aſſignment 7s u/ed often to clear a title avhich comes 
in queſtion upon it; and here if the title appears to be the 
plaintiff's, he ſhall recover damages; but he recovers no poſ- 
ſeſlion, as in ejcctment. Ibid. cites Compl. Sollicitor. 219. 

3. If the defendant juftifies by jointenancy and ſurvivor, the 
plaintiff may ſew that it is ether land in the ſame will, and gi! 
name, and that the tenant died ſeiſed and he entered by ward, 
and was poſſeſſed till the defendant did the treſpaſs, and ot 
which he had conceived his action, and fo a man may make a 
new aſſignment as cell in other actiaus os in common action of trij- 
paſs. Br. "Treſpaſs, pl. 205. cites 24 H. 6. 3. 

S. P. Br. 4. The defer:dant intitled himſelf to fix boxes and charters, and 
* 3 Pl. the plaintiff ſheawed that he demanded fx other boxes and charter, 
9 k. 4. 23. and becauſe he did not anſwer to it demanded judgment, and 
_ prayed delivery &c. And there Littleton faid that it was held 
6 by him and his companions that 7 any a5 where the certainty 
is put in the count or in the writ, the plaintiff cannet aſſign that bt 
This aim is of another thing & neither in aſſiſe, nor in writ of entry 
3 ? ſur diſſeiſin, nor in writ of entry upon the ſtat. R. &c. Br. 
pl. 27. Treſpaſs, pl. 183. cites * 5 E. 4. 23. | 
Aud n e 5. In treſpaſs H horſe taten, the defendant pleaded gift of the 
8 plaintiff, and the plaintiff ſuid that he had a white horſe and a black 
pleadin Horſe, and he gave to the defendant the black horſe, and he took the 
ber of ne bite horſe, this is no plea; for the defendant has anſwered to 
rent, de the horſe of which the plaintiff made his plaint. Br. Treſpaſs, 


laivit; g 
70 fa pl. 284. CITES 9 II. To 6. 


71 


Ws of another rent. Br. Treſpaſs, pl. 284. cites.9 H. 7. 6. 


6. New aſſignment larger than the declaratign is good in or 
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Novel Aſſignment. 


paſs, but not in ejectione ſirmæ. Winch. 65. Paſch. 21 Jac. 
C. B. Avis v. Gennie. 

7. If the novel aſſignment aſſigns in ane acre of land in quadum 
campo, without the name of the acre or buttels, it is not good. 
Reg. Plac. 203. cap. 5. cites Dyer 264. 2 Cro. 594. 3 Cro. 355. 

2, 

5 The plaintiff declared that he was ſeiſed of a ſhip which 
he employed pro commyods ihſius, and thewed. how Se. and that 
upon her return the deiendrnts ſeiſed the ſhip, Mireh 1. &c. 
uc uſque detinent per qu e, the defendant pleas 444i nzng 
guia they are incorporated Sc. and thews the charter Sc. and 
that they ſeiſed the ſhip upon ſuſpicion Sc. pretixtu of a pro- 
ceſs out of the admiraity que eft eadem captio & detentio ; and 
after by deed between the plaintiff and defendants in behalf of 
the Eaſi India Company ogrea'um fuit, that & c. It was alſo 
agreed that the plaintiff ihouid ſubmit to the judgment of the 
Court of Admiralty, and that there thall be a releaſe of all 
actions to the Company, and all the members of it, and ſhew 
that the plaintiſf releaſed, and they ſhew it to be the fame cap- 


tion &c. The plaintiſf replies, and prays oyer of the agree- 


ments, and takes proteſtation Sc. and pro placits dicit, that the 
detendants took the ſhip March 1. which was before the cap- 
tion upon the proceſs in the Admiralty, and that this is the 
caption upon which the action 1s brought, and concludes &c. 
upon which the defendant demurr'd ; this feems to be a novel 
aſſignment, and adjudged that the agreement will not aid, be- 
cauſe *tis but conveyance, and not rel'ed upon; and it was faid 
that the defendants can take no benefit of the releaſe in their 
natural capacity. Skin. 281. 284. Hill. 2 W. & M. B. R. 
Price v. Child. | 

9. Treſpaſs for taking the cattle in D. The defendaat pleaded, 
that the locus in qus was 20 acres &c. where he had common, and 
jultites for damage feaſant; the plaintiff replied, that he tork 
them in ſuch a place (viz. another ). And it was agreed per Holt 
Ch. J. and Powel, that the plaintiff might have a new aſſign- 
ment. 1 Salk. 452. Trin. 2 Ann. B. R. Coke v. Evans. 

10. Treſpaſs for taking and carrying away his goods in D. The 
defendant pleaded that the locus in quo was his freehold, and that 
he tk the goods damage feaſant &c. The plaintitf demurr'd 


generally, arld had judgment; for the ain being tranſitory, there 


z m locus in quo ſuppoſed ; otherwiſe in trefpaſs quare clauſum 
fregit in D. the clauſum is a locus in quo; but in the principal 
caſe there is no place in particular ſuppoſed, only D. is alleged 
for a venue; therefore if the defendant will make the place 
material, it muſt come on his part to ſhew a place certain. Alfo 
in treſpaſs quare clauſum fregit in D. if the defendant plead libe- 
rum tenementum, and iſſue be joined thereupon, it is ſufficient 
for the defendant to ſhew any cloſe that is his freehold ; but if 
the plaintiff gives the cloſe a name, he muſt prove a freehold 
in the cloſe named. $o adjudged in C. B. and the judgment 

C 2 aſſirmed 
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Br. Dette. 
Pl. 206. 
cites S. C. 
Brook ſays, 
it ſeems that 
action upon 
the caſe 

upon aſ- 
ſumplit lies 


cites 44 E. 3. 21. . 
1 S, P. Pl. C. 302. in Caſe of Sharrington and Pledail v. Strotton. 
10 Mod. 295. Joſſelyn v. Lacier. 


Br. Juriſ- 
diction, pl. 


dei could 
not have 

quid proquo. 
E-, Conic:is 


ence, pl. 4. 
cite. 8. . 


„e pais'd from the plaintiff to him, therefore he prayed remedy in 


Novel Allignment. Nudum Paſtum. 


affirmed in B. R. upon a writ of error. 2 Salk. 453. Hill, 
2 Ann. B. R. Helvis v. Lamb. 


[See more at Trelpals (U. a. 4), and other proper titles. } 
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| (A) Nudum Pattum. = 


1 


1. NUdum pactum as it is defin'd in the civil law, % ul. 
nulla ſubeſt cauſa præter conventionem. Sed ubi ſubeſt 
cauſa fit obligatio & parit actionem. Lem nuda pactio eſt tenuis 
& deſtituta tam nomine proprio quam mutatione rerum & fac- 
torum manens in ſimplici paciſcentium colloquio. Pl. C. 30g. b. 
in Caſe of Sharington and Pledall v. Strotton. | 
2. The reaſon why the law has provided that contract by 
words thall not bind without conſideration is, becauſe words are 
ſpoke or uttered many times by men without much conſidera— 
tion or deliberating. Arg. Pl. C. 308. b. Mich. 7 & 8 Eliz. 

3. In debt a man received 10 l. againſt N. and one P. came to 
the plaintiff, and ſaid, that if he would releaſe the 10 l. to N. he 
would be his debtor ; by which he releas'd, and the plaintißf 
brought debt againſt him who promiſed ; and it does not lie by 

* nudo pucto nan oritur actic. 


1 n 
ne EE bY bs ae I 
3 8 $77 


the opinion of the Court; for ex * 
Br. Dette, pl. 79. cites 9 H. 5. 14. 


thereof, but not debt; for there is not quid pro quo — 8. P. Br. Dette, pl. 30 


Ibid. 308. b.— 


4. If a man tales upon himſelf to do ſuch a thing, and dies mi 
expreſs what he ſhall have for his labcur, the bargain is void; 
per Rolfe; quod nota, that it is no bargain if there be not quid 
pro quo. Br. Contract, &c. pl. 5. cites 3 H. 6. 36. 

5. In debt hen an obligation, the defendant ſaid, that at ansther 
time this matter was debated in Chancery, and there decreed ut 
Icquitur, viz. he bought of the plaintiff certain debts, which were 
due to him by ſeveral.perſyns fer the ſum in the obligation, and be- 
cauſe they were only things in action of which no property 


conſcience; and upon ſubpæna the now plaintiff, then defen- 
dant, appeared, and the matter was adjourned into the Ex- 
chequer chamber; and there, beſore all the juſtices of the one 
bench and the other, the matter was well de ated, and A 
at 
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' Nudum Pattum. 


that * in conſcience the obligation ought to be cancelFd or re- 
leas'd; upon which the Chancellor awarded in the Chancery, 
that the obligation be brought in and cancelPd, or that the now 
plaintiff releaſe it; which the then defendant, now plaintiff, re- 
fuſed, by which he was committed to the Fleet, there to remain 
till he would do it, who yet remains there, which 1s the ſame 


obligation; Judgment &c. And the beſt opinion was, that it 
is no bar, for the obligation remains in force. Quzre if it had 
been awarded, that the obligation ſhould be void. Br. Dette, 
pl. 119. cites 37 H. 6. 13. | 

6. Where the thing, for the doing whereof a promiſe 1s 
made, is a matter F charity, as the curing a poor man, or re- 
pairing a way, it is not nudum pactum. Arg. Pl. C. 305. b. 
306. in Caſe of SHARINGTON and PLEDALL v. STROT TON. — 
cites 17 E. 4. 5. Br. Debt, 161. M. 37 H. 6. 9. Per Moyle. 
Doctor and Student, 105. 

7. Every deed imports in its ſelf a conſideration, viz. the will 
of the maker, and therefore it never ſhali be ſaid to be a nudum 
pactum, where the agreement is by deed. Arg. Pl. C. 309.— 
See tamen Chan, Caſes 239. Mich. 26 Car. 2. Negus v. Fetti- 

lace. | 
. 8. A. in conſideration he was indebted to B. in 201. promiſed 
t deliver diverſe cattle to C. to the uſe of B. Here is no con- 
ſideration expreſſed which can relate to the diſcharging the debt 
of 20 l. and fo the promiſe is but nudum pactum; and B. not- 
withſtanding the promiſc, is ſtill at liberty to bring his action 
againſt A. for the money. Sti. 330. Godwin v. Batkin. 

9. Twenty pounds were promiſed a wife to procure a releaſe 


ſrom her huſband (the debt being ſatisfied by payment and ſe- 


curity, which is a releaſe by law, and a payment) this is nudum 


pactum. 1671. 3 Ch. R. 70. Stuckly v. Cook. 

10. A. is poſſeſſed of Black-acre, to which B. has m9 manner 
of right, and A. defires B. to releaſe him all his right in Black- 
acre, and promiſes him, in conſideration thereot, to pay him 
ſo much money; ſure this is a good conſideration, and a good 
promiſe ; for it put A. to the trouble of making a releaſe; per 
Holt Ch. J. 12 Mod. 459. Paſch. 13 W. 3. in Caſe of 'Thorp 
v. Thorp. 


{For more of Nudum Pactum, ſce Accord, and other proper 
titles.] 
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— Upon nu- 
dum pactum 
there ought 
to be ns 
more help in 
Chancery, 
than there 
is at the 
common la t. 
Cary's Rep. 
7. Cites 15 
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N. Ch. 
Rep. 89. 
S. C. Stuke- 
ly v. Cooke. 


17 Nut tiel Perfon, or Uill. 


Nul ticl Perſon, or ill. 


(A) Pleadings. Nul tiel Per/77. 


1. JN precipe quod ddt, the tenant v, A. and the ſheriff 

Nezativa, returned the aurit of ſummens, that the demandant A. is dead, 

5 3 OG by which the tenant vinch'd B. filter and heir of the faid A. and the 

1 * demandant ſaia, that there is 1; /uch B. Prijt. & c. and the iſſue 
accepted, without ſaying no ſuch B. fitter and heir of A. but 
generally chat no ſuch B. Br. Iſſues joines, pl. 73. cites 40 E. 
: 5 Counterplea was ſuffered where K. was wvouch'd as ſiſter 
and heir of A. The demandant ſaid, that no ſuch ſiſter and 
heir of A. and permitted, and thereſore is not pregnant. Br. 
Negativa, &c. pl. 56. cites 41 E. 3. 28. 

3. Quare impedit by the King, who made title by the heir in 
his ward, becauſe F. S. was ſeiſed of 4 acres of land in D. with the 
adv auen appeudant, ond preſented and deſcended to the heir as fon 
of N. fon of W. fon of M. ſen of the ſaid F. S. there it is no plea 


mm — ww 


| that u ſuch M. in rerum natura; for V. is in the meſne convey- 
TH | ance, which is net traverſable. Br. "Traverſe per &c. pl. 353. 
Ki cites 47 Ec 3. 7: 
11 | | 4. 'Ireſpaſs again? M. and G.— II. ſaid, that 0 ſuch G. in 
1 rerum natura, for he was dead before the writ purchafed ; 
1 judgment of the writ; and notwithſtanding this the writ was 
14 awarded good. Br. Bri f, pl. 69. cites 44 E. 3. 18. 
1 5. In treſpaſs the defendant juſlificd for diflreſs for rent ſervice, 
| | and the plaintiff alleged unity of paſſilſian in the land and rent in J. S. 
| anceſicr of the defendant ; to which the defendant ſaid, that he 


never had ſuch anceſtor, and a good plea. Br. 'i raverſe per &c. 
pl. 356. cites 2 H. & 11. 

6. Appeal againſt ſeveral, and the one ſaid, that there 2 10 
N ſuch Jab in rerum natura the day of the writ purchaſed, and no 
© plea, but /. ay, that he was dead the day of the writ purchaſed, 
er that there awas never fuch John in rerum natura; nota. Br. 
| 


— — 


Bricf, pl. 24. cites 27 H. 6. 6. 

L 18 J 7. Treſpaſs againſt ſeveral, of aſſault, battery, and taking of bows 
and arrows, and a cat of mail, and one of the defendants ſaid 
that there is no ſuch in rerum natura, as one named in the 
writ, judgment of the writz and held there that this is a good 
plea. Er. Treſpaſs, pl. 37. cites 35 H. 6. 50, 51. and 20 Ll. 


ö ! 6. 30. and 37 H. 6. 36. and 14 II. 6. z. 
1 . 8. $7 for the one to plead the death of the ether. Br. Treſ— 
14 | paſs, p'. 37. cites 35 H. 6. 50, 51. 


9. Appeal 
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Nul tiel Person or Jill. 18 


9. Appeal againſt . N. of D. in the county of N. y22man, and It ww held 


ethers ; the one of the others who was priveipul ſaid, that there was .. 

no ſuch F. N. of D. in the county ;f N. geaman in rerum natura 1 
the day of the writ purchaſed, &c. and is the felony nul guilty. Aud juch , V. 
per Huticy and jenney, the plea is double and treble ; but it is 4 Y. . 

a good plea, that u ſuch. J. N. in rerum natura the day of the pe rw i 
writ &c. or us ſuch J. N. yeaman in rerum natura XC. or ts F. e ihe 
ch J. N. of the county of N. in rerum natura, Quere; for the cunty N. 
argument was, whether all as above mall be his name, as 7 
knight, duke, earl, &c. which are dignitigs; for dignities ſhall be . N. 

parcel of the name: but 35 II. 6. 4. thote tupra are only addi- yeomn;and 
tions to the name, and not parcel. Br. Double, pl. 155. cites raten 


; regnancy 
21 E. 4. 71. A 

| Hun 7 (h. 
I. any of them by if had been a gicd plea. Br. Negative, pl. 44. cites 21 E. 4. 71.—8. P. 
Br. Brief, pl. 262. cites S. C. and pl. 387. cites 21 E. 4. 6. 


10. Replevin again} A. B. and C. who imparl, and at the 
day A. and B. ſaid that there wwas no ſuch C. iu rerum natura, 
judgment of the writ, & non allocatur ; for it is after tmpar- 
/ance ; contra before imparlance. Quod nota Br. Brief, pl. 464. 
cites 4 H. . 19% 

11. Debt upon a bond, and no ſuch perſon as the plaintiff in 
being was pleaded; reſpond' ouſter was awarded; for after 
attorney made and entered on record, the defendant cannot plead 
tuch a plea. 12 Mod. 539. Trin. 13 W. 3. Ball v. Smith. 


(B) Pleadings. Nul tiel J. 


1. DRecipe quod reddat in N. N ſuch vill nan hamlet in the Se in 7 
fame county is a good plea, and the writ thall abate. 2 7 

Quod nota. Br. Brief, pl. 144. cites 38 E. 3. 34. Thomas 

; , Karl of A. 

the defendant pleaded to the writ, becauſe it is brought in A. Þ. and C. and no ſuch vill as C. in 

the ſame county e And per Martin, it is a good plea to all the writ without anſwer to the reſidue, for 

it goes to all the writ, Br. Brief, pl. 6. cites 2 H. 6. 11. 

Contra, it he ſays that there are tue C's, and none without addition ; for there is fuch a vill 
with addition, and the plaintiff hall recover by view of the jury: note the divertity. Br. Brief, 
pl. 6. cites 3 II. 6. 42. Br. Watte, pl. 9. cites S. C. —8. P'. Br. Additions, pl. 7. Cites 
S. C,— But in wait in A. and B. it is a good plea to the writ that A. is a hamlet of F. and nt 
a vill by irfelf : per Cur. But per Patton, he (hall fay in this cate that no ſuch vill. Ibid, 


2. A. brought treſp:/5 of land lying in King en; it was ob- 8 p. Br. 
jected, that there is 2 /uch vill as Kingſton 4av:th2ut addition in Additions, 
the ſame county; and no plea. Pr. Brief, pl. 425. cites 11 H. 4. 5 1. C. 26 

— 0 * — ou « ' @WY 
61.——Put 9 H. 6. no ſuch vill is a good plca, by reaſon of the 29. For if he 
riſne, but theſe words (without addition) make a diverſity. be evilty 

id, | as 
2 | K inzitog 
it is ſufficient, —Tbid. cites 6 II. 7. 3. contra per Cur. Ss ſuing of ſuperſedras 75 N. naming 
hin: . N. of D. it 15 no eftoppel to ſay that there are 7z2wo D.'s, and he without addition ; tor it 
anus with Kc. Contra to lay that nul liel vill ; for this is contra: ſo of warrant of attorney: 
but yet the attorney had ſuch liberty upon the diyerlity aſoreſald. Br. Eitoppel, pl. 82. cites 
191.6, 35 & 36, | 

C 4 


3. Nuper 


— ne 4 


— 


| 


2 


Tr 
. 


on 


25 „ 
« — 


es 


** 8 — 
— . 


Sr 


— = 
* 


r 
2443 . 


—_  - Nul tiel Perſon or Jill. 


3. N. per cbiit in A. I, and C in the iſle of P. the tenant ſaid, 

that no uch viil as A. and B. in th e ie and non n: 
L 19 | for iſle Ha nt have lation but to lle Iaſi vill ; but Brook ſays 
quod mirum ! Br. Brief, pl. 157. cites 7 H. 6. 8. 

4. Freſpaſs in B. the det adant ſaid that there are two Bs in 
the fam: unty, viz. £ 2 -B. and u . a. "are hoc, that there ts 
B. only; jud iginent of "the writ ; . and per Cott. J. it is 2 plea in 
aſſije ; for the Pla intiff recovers by view of the jury; 6ut @ good 
plea in tre, , by reaſon of the vilne. Br. Additions, pl. 25. 


cites 8 by 6 48. 
This is no 5. reſp is azamft 7. A. of B. S. the FE ſeundant faid that be 


3 


ſue for le & c. was converſant and dwel/ing at B. H. ard not at B. S. the 


ic de at 
_ plain tif (ſaid) that /e ail one vill, and known by the ene and by 


known by the other ;, the deferdant faid thet, * nit known by the one and by 
_— the ether; and held + no plea for the plaintiff, but Hall ſay 
3 

Al crber, IJuotun by the name of B. S. only, ar that there is no ſuch will as 
by which BB. H. in the ſame county. Pr. Maintenance de Brief, pl. 28. 


Lotte 
dev rt '- cites 8 H. 6. 32. 
ling i%1'd h's riea, and /aid that there was no ſuch will ar B S. nor hanlet nor lieu conus out of 


th vill a'd camber in the fam? county, P. 0 Weſton feld is ſuch a vill as B. S. Priſt; and 
the other e contra. Br Idues joines, pl. 15. cites S. C. + Wherefore the plaintiff /aid that 


be was B. S. tbe Gay of ihe writ pan Br. Iitues joins, pl. 15. cies S. C. 


6. Ns fuch vill as D. is a good plea in treſpaſs, Br. Brief, 


Treſpaſ at 
& 0. II. Ty 3 Accord- 


B. the pl. 13. cites 9 H. 6. 29. per Babb. 
pariſh of 8. ; Jur. 

Fuge An ingly per Cur | 
as B. is a good plea by the commer lau, but nat by the fatute of additions. Br. Brief, pl. 40g. 


cites 2 2 R. 3 3* 1. 


Debt again/? J. N. of B. who at the extent purchaſed 
4e dens according! y, and came and jaid that nu! tic! vil as B, 
&c. by formal plead, ag and was not received wal re afon of the 
ſuperſedeas winch eitopp'd him 3 for he bas a armed it; and pcr 
Paſton he oe 4 have put pr 40 ian that nul tie vill as B. and 
therefore be u. ; to anſwer over. ON &c. Br. 
Eſtoppel. pl. 84. cites 19 6. 44. 

8. In ity the | out s, that tlie Prior of £1. in Southwark 
granted ts tt pliintif in nden {1c a day and year &c. and 
5 Hic in 1a Ie avrit, ne atoret!; aid, the date whereof 1 15 in 
the ch. p:cr-houte of the ſaid ho! iſe: per Chocke; the deicn- 
dant may ay tliat no ſuch vill, han nor place known in L. 
where the plaintiff would falſely alledge that the houſe is in L. 
which in ſact is in S. and not in L. Br. Count. pl. 60. cites 
5 EI. Go 

9. Action againſt J. N. of D. where chere is no ſuch vill, 
hamlet noi place known &c. he * ay ſay that there is no ſuc} vill 
&c. or fas / but hy T1 4 cf &. abſque ! AN, bat be 71 ˙ 77 I. and / in 
precipe quod ;cugat in D. he may ſay that no ſuch vill, c. or 
that they lic in 8. and not in U. Per Littleton and Moyle. Br. 


Brief, pl. 305. Citcs 8 L. 4. 5. 
10. In 
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Nul tiel Perſon or Uill. Nufance. 


10. In debt the defendant being named of D. /aid that there 
is no ſuch vill nor hainlet called D. nor lieu conus out of vill and 
hamlet &c. Judgment of the writ; and by the Reporter, if 
there be a houſe in C. which is called D. and the defendant 1s 
named of it, he may plead as above, and there the plaintiff ſhall 
be compell'd to name him of C. which is the vill, and not of 
D. which is the lieu conus in the vill. But if ſuch place be out 
of vill and hamlet, and known by name of D. then the plaintiff 
may name him of it. Br. Dette, pl. 171. cites 21 E. 4. 37. 


For more of Nul tiel &c. ſee Fincs (E a.), Kctord, Tres 
pals, and other proper titles. 


* Nuſance. 


(A) Nuſance Common. Va ought ts reform Com- 
mon Nu/ances. 


Li. ] F a river be flopg'd to the common nuſance of the country, 

and it has never been mounded [or cleanſed], nor is it known 
who ought to mound | or cleanſe] it of right, but A. has the lordſhip 
of one part by the river, and B. of the ether part, and they have 
piſchary in the ſame river, and 4 wills have their paſſage in the 
fame river for their cafement. The 4 vills in this caſe, who 
have common pailage and eaſement of the tame river, ought to 


mound [vr cleanſe] it: but if the 4 vills had not ſuch eaſement 


and paſſage, then A. and B. who have the piſchary there, ought 
to mound (or cleanſe] it. 37 Aſſ. 10.] 


that which is to a houſe or mill &c. 


{ 19 


20 
* Nuſance 
is threefold g 
1. Publick 
or general, 
— Pam 
Fol. 137. 
— ea 
2. Common, 
3. Private, 
or ſpecial. 
Publick is 
that which 
is to the 
nuſance of 
the whole 
realm. 
Common is 
that which 
15 to the 
common nue 
ſance of all 
paſſing by. 
Private is 


2 Init 405. 


The cafe was that the river had been ſtopped by flinging into it the bodies of perſons dying of 


the plague, 


(B) Nuſance. V hat is puniſbable. 


[1. TE a man /ays logs of 2woed in a highway ſparfmm, and there 
ſuffers them to Jie for 2 months, or other ſuch time, tho? 


there be a paſſage with turnings and windings between the 


logs, yet this is a nuſance puniſhable in a Jeet ; for it is an im- 


pediment of the paſſage of the lieges of the King. Hill. 15 Ja. 


B. R. adjudged.] 


[2. But 
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1 Roll. 468. 


pl. 6. S. . 


2 Le. 103. 
Waſhbone 
v. Mordant 
— vc Roſ- 
well v. 
Prior. 


1 
Cro. C. 184. 
S. C. Jo. 
221. S. C. 
S. C. cited 
2 Salk. 459. 


® Fol. 138 


Mich. 9 
W. 2. B. R, 
in caſe of 
Lodic v. 
Arnold. 


+ Hawk. 
PI. C. 199. 
cap. 75. 

1. 3. 


Nuſance. 


[2. But in Londen, or other place, the wunlading of billets in 
the high-/treet (which is the highway) before my houſe for my 
uſe, is not any nuſance for the necz//ity. Hil, 15 Ja. B. R. agreed 
per Curiam.] | | 

3. But if he /uffers them to continue there for a long time after 


the unloading, it is a nuſance puniſhable. Hil. 15 Ja. B. R. 


agreed per Curiam. ] 

(4+ If J. S. ſeiſed in fee of certain land adjoining to the high- 
way, meroaches part ef the highway and adds it to his franktene- 
ment, and dies, and þ:s heir, to whom the land adjoining de- 
ſcends, continues the ſaid incroachment, but does no new act, yet 
he may be indicted for the continuance of this nuſance; for 
the * continuance of it is a new nuſance. Mich. 11. Car. 
B. R. between Lee and Boothbr. Per Curiam adjudged. This 
being moved in arrcit of judgment, after a verdict at bar for 
the plaintiff” Intratur Trin. 11. Car. Rot. 1002.] 


5. The ſuffering a publick bridge to be in decay is a publick nu- 


ſance. Per Holt. Ch. J. 6 Mod. 25 57 256. Mich. 3 Annæ. 
B. R. The Q. v. Saintiff. 


(C) General. Hat ſhall be ſaid a Nuſance. 


Cz, IF a man hangs a gate upon a poſt, and ſhuts it with a 
catch upon another poſt a-cr:/5 the highway, fo that men 
cannot paſs without opening of the gate, but by opening of it 
they may well paſs, yet this is a common nuſance; for the gate 
in a way, made de * novo, where 1 gate was before, is an im- 
pediment to the King's people in their paſſage; for ſome men 
are ſo feeble for age or infirmity, that they cannot open ſuch 
gate, being on horſeback, and fome men have ſuch horſes that 
will not come quietly to a gate to open itz and they who go 
with horſes loaden, or with a cart, or who drive cattle, mult 
go and open the gate when they come to it, and when they 
are doing this, their horfes or cattle will run from them, and 
divers others inconveniencies : but gates which have been in 
highways time out of mind & c. are not any nuſance. Becauſe it 
may be intended that they began by + compoſition when the 
owner of the land conſented to the way, or put there upon an 
ad quod damnum brought, and then found no nuſance, or other 
ſuch reaſonable cauſe. P. 6 Car, B. R. between Fames and 
Hayward, adjudged upon a demurrer, per Curiam except 
Crock, who was againit the judgment, and he cited 2 E. 4. 9. 
where it is admitted to be lawſul to erect ſuch gate) | 
2. It was preſented that one A. had ie a cleſe, in avhich 
the people of B. had common, ts the nuſance ef the people of the will, 
and becauſe it is no nufance unleſs done in a highway, or 
water, to the' nufance of a commonalty, and alſo pn is 
matter aflicn is given by afſiſe ts the people of the vill, therefore the 
detendant went quit. Br. Nuſance, pl. 23. cites 27 E. 3. 6. 1 
| 3+ v7 
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3. By 18 Car. 2. cn. 2. /. 1. Importation of cattle ; pick 
nuſance, and ſuui be 6e a lzudged. 
S. 3. Nething in this act ſhall hinder the importation of cattle 


from the Iſle of Man, fo as the number 5; the fard cattle de not c- 


ce:d 600 head yearly, aud that they be of the breed of the Je of Man, 
and be landed at the port of Cheſter. 

4. 19 Car. 2. cap. 3. ſ. 3. enacts, That no building ſhall be ere Zed 
within the cities and liberties of London and V minſter, but fue 
as ſhall be purſuant io ſuch rules of building, and with ſuch materials 
as are therein after appointed ; and according to ſuch ſcantlings as 
are ſet down in a table in this aft ſpeciſied. And if any perſon ſhall 


build contrary, and be convicted by the oaths of 2 witneſſes, before the 


Lord Mayor, or any 2 juſtices of peace for the city, the houſe fo 
irregularly built ſhall be deewd a common nuſance, and the builder 


ſhall enter into a recognizance for demotifhing the ſame, or otheraviſe 


to amend the ſame ; and in default of entering into ſuch recognizancey 


the offender ſhall be committed to gas! till he ſball have demslifhed, or 


otherwiſe amended the ſame ; or elſe ſuch irregular houſe ſhall be de- 


moliſhed by erder of the Court of Aldermen. 

5. A ſcapboilery in Woodſtreet is a nuſance : fo is a calender- 
man in Bread- ſtreet, try'd before Hale, Ch. J. So is a brews 
b:uſe on Ludgate-hill ; for that ſuch trades ought not to be in 
the principal parts of the city, but in the out-ſkirts. 2 Show. 
327. Mich. 35 Car. 2. B. R. The K. v. Pierce. 

6. The owner of a glaſs-houſe at Lambeth was indicted for 
maintaining thereof, and was convicted and fin'd. 2 Salk. 458. 
Hill. 1 W. & M. B. R. The King and Queen v. Wilcox. 

7. ꝙ and 10 W. 3 cap. 7. ſ. 1. enacts, That . not be 
lawful for any perſon to make, ſell, or utter any ſquibs, rockets, 
ſerpents, er other fireworks ; or any caſes, moulds, or other imple- 
ments for the making of any ſuch fireworks ; or for any perfon to 
permit any ſquibs Sc. to be thrown or fired from his houſe or ladg- 
mgr, or from any place thereto adjoining, ints any publick flreet, 
highway, or paſſage ; or for any perſon to throw or fire, or to be 
aſſiſting in the throwing er firing of any ſquibs Ec. in or into any 
publick flreet, houſe, ſhop, river, highway or paſſage ; and every 
Juch effence ſhall be adjudged a common nujance. 

8. By 10 and 11 . 3. cap. 17. f. 1. All lotteries are publick 
nufances, and all patents fer Etteries are wid and againſt law. 

9. 6 Ges. 1. cap. 18. /. 19. enacts, I hat all undertakings by 
publick ſubſcriptions, relating ie jiſheries, and other offuirs of trade, 
and acting as corporate bodies without charter, or under charters in- 
zended for other purpaſes, or under obſolete charters, and tending 15 
the commun grievance of his Majeſty's ſubjefts in their trade, and all 
publick ſubſcriptions, receipts, payments, transfers, and all preceed- 
ngs therein ſhall be deemed publick nuſances, and all offenders therein, 
being convicted upen information or indiftment, in any of his Majeſ- 
ty's Courts of Record at W minſler, Edinburgh, or Dublin, fhall 
be liable to ſuch puniſhments, whereto perſons convicted for publick 
myſances, are by any laws of this realm liable; and fall moreover 

chr 


21 


S. P. Vent. 
26. Paſch. 
21 Car. 2. 
B. R. Anon. 


* 


L 2 


22 Nuſance. 


incur fuch farther pains Sc. as were provided by the flatute of pro- 
viſion and-premunire 16 R. 2. cap. 5. | 

10. 5 Geo. 2. cap. 16. /. 8. enacts, That al buildings in the 
toon of Blandford Forum hall be covered with lead, flate, or tile, 
and no perilous trade in reſpeF of fire, viz. diſtiller, candlemaker, 
ſoap-maker, baker, er brewer, ſhall be uſed in the market-place z 
and all buildings which ſhall be covered ar repair'd contrary 4% this 
act, and all houſes built contrary to the directian of the Court, fpall 
be adjudged publick nufances ; and all perſons exerciſing the ſaid 
trades ccutrary to this act, ſpall be deemed guilty common nuſance, 


(D) Nuſance. Val Perseus may make a Nulance, 
[79 wh, and to what; and who ſhall have 


Ahjjje for it. 
6. P. 3 le. [I. Dr. 8 El. 250. 88. Leſſee for life of land having a away over 


ee the land of S. from his land to a park which was in the 
* ::4. hands of the leflor, and from the park to his land; S. /?ops the 


way. . Per Curiam aſſiſe lies.] 
Tenant for (2. But, Fitzh. Nat. Brev. 184. (G), le ſee for years ſhall not 


lite, in tas have aſſiſe of nuſance.) 

or tee ſim- | 

ple, may have aſſiſe to redreſs a nuſance dene to his freehold. F. N. B. (183) (1)- 
for years ſhail have caſe only, becauſe he has no freehold, Ibid. 134, 185. (C 


But leſſce 


3. Tenant fir term de auter vie ſhall have writ of nuſance. 
Br. Nuſance, pl. 16. cites 4 E. 3. 

4. Powel ſaid, there could not be a nuſance to a market or 
franchiſe, but to a highway &c. but the Reporter adds a quære, 
11 Mod. 67. Mich. 4 Annæ. Anon. | 


(E) For what 7. hings or Cauſes Aſſiſe of Nuſanc 
lies. | 
275 5 [Lt. D?: 8 Eliz. 250. 88. A man had a way ever the land f 
if the fop- J. S. to his own land by preſcription, J. S. flops the 
page be 5y Way, and aſſiſe lies, per Curiam. | 
a ſlrarper, | 
nan ation on the caſe lies. 2 Le. 131, cites 33 UH. 6. 26, per Priſot. 


L 23 J 2. If a man has a ay ts his franktenement, or to his common, 
which is eſtopp'd by a houſe made, or the like, aſſiſe of nuſance 
lies, but contra of a way ie the church; per Herle. Br. Nuſance, 
pl. 37. cites 4 E. 3. 1 : 

3. It lies for /evying of a geſc to intercept the courſe of fiſh coming 
from the ſea, uſque ad gurgitem meam ſuperiorem. F. N. B. 184. 
(A) in the notes there (b) cites 46 Atl. g. 


(F) * Com- 


r 


MN. oo Oe 


1e 


(F) * Common, ht Act or Thing ſhall be faid » a com- 


a Common Nufance. mon nu- 


ſance may 


| be detin'd to 
[I. I F the tenant of a manor who is a free-tenant eres a dove- be an offence 


gate de now qwithout any licence upon his tenement, and — 2 
ſtores it with pigeons, and ſutters them to fly out of the houſe, % &y 
by which they devour the grain of the King's ſubjects through- 2 Abel 
out the country, yet this is not any common nuſance; for if it ene 16.008 
ſhould be a common nutance, no one could preſcribe to have nneyazce 
ſuch houſe ; for none can preſcribe to make a nuſance. Alſo, EN by * 
if this ſhould be a nuſance, it could not be done by any licence; i or by 
for neither the lord of the manor, nor the King himſelf, ſhall neg/«ing 


to doa thing 


give licence to any to commit a nuſance. Trin. 16 Ja. B. R. be- % 


tween + Dexwell plaintiſſi, and Saunders and Tedder defendants. common g:od 


Adjudged in a treſpaſs for taking of beaſts for an amercement requirer. 

in the lect of the lord of Northumberland lord of the manor Hk. Pl. 
of Iſtleworth Sion, where the defendants in the right of the 55. f. i. 
lord confeſſed the taking, and pleaded the matter, and averr'd + Poph. 

it to be a common nuſance. Yet it was adjudged as above for 74%; 8. C. 
the plaintiff upon a demurrer ; becauſe in law upon the ſpecial of the E. of 
matter it is not any nuſance; and this was adjudged by the full Northum- 
conſent of the whole Court. Sce the ſame caſe. Paſch. 16 Ja. berland's 


B. R. 1. Contra Co. 5. Boulton 104. b. reſolved. | In the 
Caſe of 


Prat v. STEARN, it was held by Coke Ch. J. that it was a common nuſance, and inquirable in 
a lcet; but the offer juſtices ſeemed to doubt thereof; but as to the matter they would not ſpeak, 


becaule the preſeafment was not good, Cro. J. 382. Mich. 13 Jac, B. R. 


2. If a man makes candles in a will, by which he cauſes a — 
naiſene ſcent lo the inhabitants, yet this is not any nuſance; for the Fol. 139. 
needfulneſs of them will diſpenſe with the noiſomeneſs of the 1 

3 4 — awk. PL 
ſmell. Paſch. 3 Ja. B. R. adjudged. Rankett's Cafe. ] C. 199. 


cap. 75. 


. r9. cites S. C. and ſays, that the reaſonableneſs of this opinion ſeems juſtly to be queſtionable, 


becauſe whatever neceſſity there may be that candles be made, it cannot be pretended neceſſary to 
make them in a toun; and that the trade of a brewer is as neceflary as that of a chandler; and 
Vet it ſeems to be agreed, that a brewhouſe erected in ſuch an inconvenient place where the buſi- 
nels cannot be + arried on without incommoding greatly the neighbourhood, may be indicted as a com- 
mon nulance. -A preſentment was at a leet for erecting a glaſsouſe, and Twiſden J. ſaid, he 
tad known an information adjudged againſt one for erecting a brewbouſe near Serjean's Inn; but 
t was inüſted, that a man ought not to be puniſhed for erecting any thing necetlary tor the exer- 
elle of his lawiul trade; and it being anſwered, that it ought to be in convenient places, where 
a may not be a nutance, the other juſtices doubted, and agreed, that it was unlawtul only to erect 
duch things near the King's palace, Vent. 26. Palch. 21 Car, 2. B. R. Anon. 


[Z. If a man divides a meſuage in a town for poor peaple to inbha- Hawk. Pl. 
bit, by which it will be more dangerous in time of infection of 8 F 
the plague, this is: ſance. Paſch C 751. 11. 

he plague, this is a common nuſance. Paſch. 10 Car. B. R cj S. C. 
Such indictment of one Brown for dividing a meſuage in the 
Wl of Hertford held good, and he put to plead to it, and then 


ſaid, 


C. 197. cap. 


by the name 


231 Nufance, 


ſaid, that ſuch indictments are frequent in London for dividing 
of meſuag2s.] 8 
Not only in 4. Keeping a bowwdy-houſe is a common nuſance. 1 Salk. 384. 


ut, cor in Cafe of the Queen v. Williams, cites ® Hob. gz. 

[ 24 ] gering the publick peace by drawing together diſſolute and debauch'd perſons, but alſo 
in reſpect of its apparent tendency to corrupt the manner ot both ſexes by ſuch an 

open profeſſion of lewdnefs. Hawk. Pl. C. 196. cap. 74. cites Kitch. 11. a. and 3 Int. 205. 

his ſeems to be mitcited, 


5. 13 & 14 Car. 2. cap. 18. /, 7. All exportation of wool Dc. 
in the ſaid aft mentioned, in the manner prohibited in the ſaid act, is 
declared to be a common nuſance. So of leather, by 14 Car. 2. cap. 7. 
6. In 8 Car. 1. Noy pray'd a writ to prohibit a bowling- 
alley crected near St. Dunſflan's church, and had it; cited per 
Hale Ch. J. Mod. 76. in Jacob Hall's Caſe. 
7. The ſetting up a age for rype-dancing is a nuſance in ſe, 
and in ſuch caſe a prohibitory writ iſſued, and made the party 
pull down his ſtage. Per Holt Ch. J. 5 Mod. 142. cites it as 
Jacob Hall's Caſe. ; 
_— 8. But a playhouſe is no nuſance in itſelf, but only by con- 
5. C. aa ſequence, as the acting plays draws the people and coaches and 
the reaſons ſharpers together. 5 Mod. 142. per Holt Ch. J. Mich. 7 W. 3. 
there, why in Caſe of the King v. Betterton. 


a playhouſe 

might be deem'd a nuſance in ſe. Hawk. Pl. C. 199. cap. 75. ſ. 7. ſays it has been holden, 
that a common playhouſe may be a nufance if it 4raws together ſuch number of coacher or people 
Tc. as prove generally inconvenient to the places adjacent ; and that it ſeems that they having been 
originally inſtituted with a laudable defgn of recommending virtue to the imitation ot the people, 
and expoſing vice and folly, are mot nuſarces in their own nature, but only become ſo by accident, 


{Quzre tamen, and ſee Mr. Collier of the Immortality of the Stage. ] 


9. Houſe ſanding en the highway, being ruinous ond likely to fall 
daun, is a nuſance and indictable, and ſuch indictment lies 
againſt the occupier, tho' he be but tenant at will. 1 Salk. 357. 
Trn. 2 Annz B. R. The Queen v. Watts. 


10. Bringing a great ſhip of zoo ton into Billing ſgate dock is 2 


publick nuſance. 6 Mod. 145. Paſch. 3 Annæ B. R. The Queen 
v. Leich. | 

11. If a man <vith a cort uſes a commen pack or h:rſe-way ſo as to 
plow it up, and render it the leſs convenient for riders, the 
Court aſk'd if this would not be a nuſance indictable. 6 Mod. 
145. Paſch. 3 Anne. The Queen v. Leich. 

12. Sc:liding often repeated to the diſturbance of the neighbours 
h::d makes it a nuſance, and as fuch it always has been puniſh- 
able in the leet, and therefore indictable. 6 Mod. 213. Trin. 
3 Annz B. R. The Queen v. Foxby. 


S. P. 10 13. Common gaming-houſes are common nuſances. Hawk. Pl. 


Mod. 336. 
per Car, C. 198. cap. 75. 1. 6. 


Trin. 2 Geo. 1, The King v. Dixon & Us, 


* C 14. Serjeant Hawkins ſays, it ſeems certain, that it is a com- 
of Kivo r, mon nuſance te divert part of a public navigable river, whereby 


the 
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Nuſance. 


the current of it is weaken'd and made unable to carry veſſels of 


the ſame burthen as it could before. Hawk. Pl. C. 199. cap. 
75. ſ. 11. cites Noy 103. 


24 


Max- 
FIELD, 
that M. was 
fin'd 2col. 


for diverting part of the river Thames, by which he weakened the current of the river to carry bar- 
ges &c. towards London and other houſes of the King upon that river. And ſuch a thing cannot 
be done without an al quod damnum; becauſe that river is an highway, And alſo the doing it 


ooglhit to be by the King's pateut, 


(F. 2.) Private. Pigeon Houles. 


fl. J Lord / a nauer by force of his right ſeignioral may 
lacofully without any licence ere# a dovecote de not upon his 

land parcel of the mansr and ſtore it with pigeons, and ſufter them 
to fly out and fly back again. For in the country it is received 
as a law and a thing received in the country without prece- 
dent or authority to the contrary (as it ſeems) is to be taken for 
law; and it may ſtand with reafon, that he ſhall have ſuch pre- 
rogative as lord, becauſe generally the pigeons feed in the fields 
next adjoining upon the lord and tenants. And when the lord 
departs with the tenements, the law hath ſaved to him his pre- 
rogatives, rights and pre-eminencies which are due to him as lord. 
Co. 5. Poulſicn, agreed. Tr. 16 Ja. B. R. between * Dexvell plain- 
tiff and Saunders and Tedder defendants, agreed per Curiam.] 
2. But it ſeems that a tenant of a manor cannot lawfully erect 

2 dovecote de novo upon his tenement without licence ; for this 
is a right ſcignioral appertaining to the lord only, who has a 
prerogative over his tenants, (and tho' it be not a common nu- 
tance to erect ſuch dovecote, yet it ſeems, that it is a particular 
nuſance for which the lord may have action upon the caſe or aſſiſe, as 
in caſe of erefting a mill to the nuſance of my mill J. Co. 5. Boul- 
ſin 104. b. reſolved. Contra Trin. 16 Ja. B. R. between Devel! 
plaintitf and Saunders and Tedder defendants, reſolved per 
Curiam, contra Papon. tit. Droit Seignioral, fo. 793. and tit. 
de Servitut. fo. 827. 


13 
Ur 
bd 


* » Roll R. 

7. S. C. — 

Cro. ]. 499. 

Ss. 

Mo. 453- 
5e 


* 


＋ 


Cro. E. 
548. S. C. 
Hill. 39 
Eliz. G 
y the name 
ot Boulſton 
v. Hardy.— 
Erecting ot 
a doveccte 
by a free- 
holder who 
15 not lord 
of the ma- 


nor, nor owner of the rectory, and repleniſhing it with doves is not any nuſance inquirable or 
punifhable in a leet; 4 H. 6. 10. 27 Al. pl. 6. 9 H. 4. 4. For nothing is inquirable there but what 
15 a common nuſance to all people; and this is not fo, but can be a nuſance to thoſe only whoſe 
corn they eat, and therefore is no common nufance ; for if it were, neither the lord of the manor 
nor the parſon could erect a dove-houte more than any other freeholder; per Montague, Crooke, 
Doderidge and Tloug!tton z and therefore they held the opinion reported 5 Rep. 104. b. in this point 
to be no law, and no direct reſolution in point of judgment. Cro. J. 491. Trin. 16 Jac, B. R. De» 


well v. Sar:ders. 


Boursrox's Cafe, ; Rep. 104. was only obiter and not agreeing with the reaſon of the prinei- 
pal; per Houghton J. quod fuit conceſſum per tot. Cur, and per Doderidge J. it cannot be a pub- 
lick nuſance; for that ought to be immediate or general. 1. Immediate it cannot be, for the erect- 
ing a dov2cote cannot in itfelf be a nuſance. 2. It is not general but panticular to the neighbouring 
Inhabitants; and it has been allow'd on all ſides, that a man may have a dovecote by prefcriptiong 
wich could not be if it were a nuſance, to which Mountague agreed. Poph. 141. Trin. 15 Jac. 


B. R. E. of Northumberland's Cafe. 


S. P. And it is ſo tar countenanced by the law, as to be demandable in a præcipe before any land 


Whatſoever which is not built u; 


pon, and that the owner may juſtify the taking another's hawk 


which he ſhall find at his dove-houſe fly ing at his pigeons, Hawk. PI. C. 198, 199. cap. 78. ſ. S. And 
We Serjeant ſays, from hence it ſeems clearly to follow, that tho' a tenant who builds a dove-houſe 
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25 Nuſance. 


without the lord's licence may pe haps be liable te an ain on the caſe at the fuit of the lord, 


whoſe prerogative is ſaid to be incroach'd upon by ſuch erection without his licence, yet he 


cannot be puniſh'd for it by a publick proſecution, 


Leſſee for [3. Rot. Porliamenti 4 H. 4. Numero 64. The commons pray, 


— that no man nor woman, nor parſons, nor vicars of holy church, 
manor, the nor no man or woman of religion henceforward have any pigeon- 


reverſion wt houſes in any vills, if they and every of them have not /ands in 
the Queen Jp [my wills to the value of 405. per ann. and if any people of 


in fee ercct- a 3 : a 
ed a pige en- ſuch condition have any pigeon-houſes at preſent, that they do 


houſe, and not receive, nor ſuffer to be received nor harboured any pigeons 
- 1 in their pigeon-houſes in time to come, pn pain to pay to the 
brought in King 1005s. And that the juſtices of peace in their /efſtons, 
the Exche ſtewards of lords and bailifts of franchiſes, inquire in their 


= _ Curt Leets of the nufance of ſuch pigeons, and thereof make 


B. and puniſhment by amercement and by fine.) 
| 3 B. Anſwer. The King will adviſc.] 
opham | 
„ and all the counſel at the bar, took the law to be, that the pigeon-houſe ſhould be 


accounted as x common nuſance, and therefore an injunction was granted againſt the building it. 
For Manwood ſaid, that none ear crect a deve- houſe de novo, but the lord of the mancr and parſor 
of the church, and in the old law it was inquirable in the Lect amongit common nuſances. And at 
the time of this motion Ld. Burghley came into Court, and he being the high treaſurer ſaid, that 
Plowden was of opinion that none but the Ld. of the manor or the parſon of the church may erect 
a dove-houſe; and faid, that he had heard Mountague Ch. J. tay the ſame in a great aſſembly. 
Mo. 238. pl. 372. Paſch. 29 Eliz. Bond's Caſe, 


— 26 J (G) Nuſance. Hat ſhall be ſaid a Private Nuſance, 
cata. 


I — fl JF the tenant of the land h the foil ver which another 
| has a gun, this is a nuſance to the way; for it is not fo 

caſy to him as it was before. 2 H. 4. 11. 
Ran. (2. If a man /evies a market or a fair to be held the ſame day that 


154. (A . . : . . , 22 
1 8 my fair or market is held in a vill «hich is next 19 my fair or mar- 


notes there let, by which my fair or market is impair'd, this is a nuſance 
(>) itisf2i9, to my market or fair; for the grant of the King of ſuch fairs or 


Note, If th , . 
market be markets is alroays * with a clauſe that it ſhall nt be t the nuſance 


on the _ of ansther fair or market. + 22 H. 6. 14 b. 11 H. 4. 47 b. 
day, it tha! i Hp 
be intended +* E. * b.) 
a nuſance, but if it be 9 anther day it ſhall not be fo intended, and therefore it ſhall be put in 
iſſue, whe: her i be a nuſance ar not, cites 11 H. 4. 5. in a lcire facias for the King to repeal a 
pateut. And adi, Note, à market was granted to be held ia D. on Saturdays, 2 miles diſtant 
from C. Where the Klug had a market on Tuctdays. | | 

# But if it be a nuſance, tho” it has not that cauſe, the 24 patent is void againſt him to whom 
it is a nuſance. F. N. B. 184. A) in the notes there (b) cites 22 H. 6. 14. And : inſt. 6. 
ſays that the niſi fit ad nocumentum feriarum vicinarum in the grant of a fair is put but tor exam- 
ple; for if it be ad aliquod dannum either of the King cr Subject in any other thing, the fair ſhall 
be re vok d. Br. Action fur le Cale, pl. 57. cites S. C.—2 Saund, 174. Raym. 195 
Yard v. Ford. Vent. 58. S. C | | | 


. Iz. $ it fhall be, tho! the King grant the laſt fair or market 
the notes without ſuch clauſe; for the King cannot take away my frank- 
there (b) at tenement and I am bound to maintain my fair or market for the 


the end. — people. 22 II. 6, 15. 
2 Lev. 21. P ] 2 1 » 15 ] : 
&c. Trin. 1 72c. 2. C. B. The King v. Sir Oliver Butter, 


7 LA. &. 


. 


2 We 


Nuſance. | 26 


£4. So if T have a ferry by preſcription, if another erects another 

ferry upon the ſame river near to it, by which my ferry is im- 

pair'd, this is a nuſance to me; for I am bound to ſuſtain and 

repair the ferry for the eaſe of the lieges, otherwiſe I ſhall be 

grievouſly amerced. 22 H. 6. 14 b.) : 
[5. If a man has a ſue, that is to ſay, a ſpout above his houſe, bn cy W 

by which the water uſed to fall from his houſe, and another 53 3 

levies a houſe paramount the ſpout, fo that the water cannot fall as it 8 Jac. 


— mh 2 — — n 
A n n 21 * 


13 H. 7. 26. Co. 9. Will. Adred. 59. 
[15. If a man erects in his own foil a houſe for hege, ſo near 
8⸗ Vol. XVI. D my 


1 


D 


was cbont, but falls upan the walls of the houſe, by which the by 
timber of the houſe perijhes, this is a nuſance. 18 E. 3. 22 b. Co. 9. # 
5.4. Baten. ] | 5 
(6. If a man Hes a ſtream of water, which runs thro' his it 
| land, by vhich my land is ſurrounded, it is a nuſance to me. 9 E. 1 
| 4. 35. Curia.] 5 
| 7. If I have a mill by preſcription in my ſoil, and another eres ; 
a new mill upon his foil, by «vhich the flream to my mill is freigh= g 
tened or ſtopped, or by which 2% great abundance of water comes to 1 
ö my mill, by which my mill is endamaged, ſo that my mill cannot i 
g grind ſo much as it was wont, this is a nuſance to my mill. { 
t 22 H. C. 14.3 a ä jo 
- (8. If a courſe of water runs to my mill, and the tenant of N 
the land where &c. diverts part of the courſe, ſo that my mill fy 
cannot grind one quarter where it was wont to grind ten quarters - Ne 
a day, afſiſe lies, and nat caſe. 2 H. 4. 11. b. | | 
, [9. So if he puts flakes in his freehold in the water, by which I 1 
cannot have ſufficient water to my mill, this is a nuſance to my 1 
* mill. 9 E. 4. 35. per Curiam.] ö 4 
0 (10. If J have a houſe by preſcription upon my foil, and 1 9 
another erects a new houſe upon his own ſoil next adjoining, ſo ah ö 
it near to my houſe that it fops the light of my houſe, this is a nu- | 
Y ſance to my houſe ; for the light is of great comfort and profit 5 
e to men. 22 H. 6. 15. per Markham. Co. 9. 58. b. Reſolved 5 
W S Bland's Caſe.) 7 
ce : [11. $9 if he erects his houſe upon his own ſoil ſo near my C 27 J þ 
'Y & houſe, that it cauſes the rain to fall, and“ pour down up9r my ( Orig. (þ 
houſe, it is a nuſance. 22 H. 6. 15. per Markham.) tunderer.) j 
8 | [12. $7 if a man erects a houſe, whereof part overhangs my - N 
12 8 #o/e, it is a nuſance to my houſe; * for the water muſt neceſſarily * Fol. 141. | 
ant fall upon my houſe ; & cujus eſt ſolum ejus eſt uſque ad celum ————= 
E and it takes away his air, and prevents him to exalt his houſe. 1 
. 9 Co. Baten 54. adjudged.] i 
m- (13. If a limetiln be erected fo near my houſe, that when it . 
zal burns, the ſmoke of it ſo enters into the houſe, that none can inhabit 0 
Jo" there, this is a nuſance. Co. 9. 59. William Aldred's Caſe.] j 
(14. If a man has a water-courſe running in a foſſe of the river 43 
cet up to bis houſe for neceſſary uſes, and a glover makes a limepit for | 
1k- ealves-ſkins and ſheep-ſkins ſo near to the ſaid water-courſe, . 
the that the corruption of the limepit corrupts it, this is a nuſance. . 
j 


Nuſance. 


my hall and partir, and there puts his hogs, ſo that by reaſon of 
the ſtink and unwholeſome ſmells, I and my ſervants cannot 
continue in the hall and parloir, and other parts of my houle, 
this is a nuſance; for good air is necetlary for the life of men, 
Co. o. Will. Aldred 57. b. adjudged. | 

[16. The fopping of avholefome air is a nuſance as well as 
the ſtopping of the light. Co. 9. Will. Aldred 57. b. 
per Wray.) 

[17. But if a man / my pre pect, no action lies for it; for 
this is not of neceſſity, but only for pleaſure. Co. 9. Will. 
Aldred 57. per Wray. } 


So of a [18. If a dyer erects a dy-b:/e fo near my houſe, by which I 
| Erexwbhouſe 4 6 . C a 

and privy dare not dwell in this my houte for the {tink of the ſmoke and 

in the ſaid other naſtineſs, this is a nuſance. Co. 9. Will. Aldred 5g. 

houſe, and Book of Entries, Nuſance 406. b] 

burning ſea. 


coal in the ſaid brew-houſe, ſo that by the ſmoke, ſtench and unn holeſome vapours coming from 
the ſaid coal and privy, the plaintiff and his family cannot Well in his houſe without danger 
their health: adjudged by all the Judges on coutideration for the plaintiff. Hutt, 135. Mich. 4 Car 
Jones v. Powell. Palm. 537 S. C. but no judgment But where there has been an aer: 
brewhouſe time out of mind, a4 in Cheapſide cr Fleet-ftreet & c. this is not any nuſance, becaute 
it ſhall be ſuppoſed 10 be ereted when there were vn buildings near ; contra if a brew-houſe ſhou!! 
be row ered in any of the ſtreets or trading places; this ſhall be a nuſance, and an action cn 
the caſe lies for whomſoever ſhall receive any damage thereby; and accordingly in an action brought: 
by one Robins a /acemar in Bedford-ſtreet againſt a brewer fr a nuſance from the brewhouſe 7s f. 
goods in his hep (it being a breuhouſe of ten years ſtanding) the jury gave for two years damage: 
col. L. P. R. Nuſance 246. cites Irin. 8 W. 3. C. B. Robins's Caſe. 


19. Winch J. ſaid, that where one erected a houſe fo high that 

the wind was ſtapt from the windmills in Finſbury Fields, it was 

adjudged that the houſe ſhould be broken down. Winch 1, 

Paſch. 19 Jac. Anon. 

Cro. J. 184, 20. If a private man has a way over the land of J. S. by pre- 

.. 3. S. C. ſcription or grant, J. S. cannot make a gate acrs/s the away ; per 

Jones J. Jo. 222. Paſch. 6. Car. B. R. in Cate of James v. 
Hayward. | 

21. A private nuſance may be committed 4 manner of way!, 

viz. faciends, nan faciendo, permittendo, & non permittendo, 2 
Inſt. 406. (d) | 


(H) Afſiſe. In what Caſes Aſſiſe lies. Aſiſe and 
not Caſe. 


Fr. FOR acts of misfeaſance aſſiſe lies. 11 H. 4. 83] 


See Action 
. 


. P. 3 ſor 
levying, 
{topping &c. f 
but of ven. fraſance, as not ſcowring &c. action on the caſe lies. Br, Nuſance, pl. 9. cites 11 H. 
+. 32. 33.—8. P. Br. Aion ſur le cale, pl. 44. cites S. C.— gr. Nuſance, pl. 31. cite! 

3 8. E. And ſo it appears by the word (/rvavit aud thoſe other words {de fact 
L283 alicujus} in the beginning of the ſtatute 13 E. 1. cap. 24. 2 Inſt, 406. 

. 

Per Cur, 


Prog [2. If tenant of the land phmws all the land in which I have 
1 common or paſture, I ſhall have allite and not caſe. 2 H. + 


either Aſiſe II. 
cr caſe, tho" 
Kt was niyied in arr 


:& of julgment that it appear'd that the plaintiff had a freeho/d in the — 
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Nuſance. | 28 


Croc E. 198, 199. Mieh. 32 & 33 Eliz. Leverett v. Tovenſend.—2 Le. 124. 8. C. —3 Les 
263. S. R. 85 

[3. If I have a way over the land of B. and he p/ozvs my wway, Br. Adlon. 
aſble lies, and not action upon the caſe. 2 H. 4. 11. adjudged. ] Fur an 


pl. 29- Citeg 
8. C. per Markham. Er. Nuſance, pl. 8. cites 8. C. 


[4. If the tenant of a wood cuts all the word in which I have 
commen of eflovers, aſſiſe lies and not cafe. 2 H. 4. 11. b. | 
s. If a man levies a e or hedge acreſs my way, aſſiſe lies and * Br, Ace- 


not caſe. 2 H. 4. 11. 11 H. 4. 26. 83. 21 E. 3. 2. b. 2 AT © nn 
] | ca 85 pl. 29. 
Dl. .] Citcs S. C. 
7 * | 4 per Mark- 
ham, Br. Nuſance, pl. 8. cites 8. C. —Adjudged that action of the caſe lies, tho“ he may have 
aſſiſe. D. 259. b. Marg. pl. 88. ſays it was fo agreed per tot. Cur. Paſch. 28 Eliz. B. Aſton's 
Caſe.—Cro. E. 466. Paſch. 38 Eliz. S. C. adjudged, and Popham ſaid that he had ſeen it ſo 
in experience ſeveral times, Alſton v. Pamphyn. 


(6. If a man levies a foſſe or hedge where water runs by <vhich If one 


my meadow is ſurrounded, aſſiſe hes. 11 H. 4. 26. 83.] make 2 
itc . 
creſt a river which runs to my mill, tho" the ditch be made on his own ſoil, it is in my election to 


have aſſiſe of novel ditleifin or of nuſance. F. N. B. 183, 184. (O) in the notes (b) cites 32 Aſſ. 2. 


[7. Aſſiſe does not lie for a /aches of my doing {| what I ought See (Q 
to do]. 11 H. 4. 83.] : TOO pl. by the 


(8. As if he who ought 79 repair a bridge doth not do it, by notes there, 


See {Q) 


which the bridge falls, no aſſiſe lies. 11 H. 4. 83.] pl. 1. in the 
[9. So if a man who ought 79 fleur a ditch does not do it, by Ae, 


which my meadow is ſurrounded, no aſſiſe lies. 11 UI. 4. 83.] — 


: | | "DO lies; but i 
he 456. 8 up, an aſſiſe of nuſance lies; per Thirning. F. N. B. 133. N) in the * te 
cites S. C. 


Cro. If a man has a bay from his meadow over the land of an- F. N. B. 

ther, he may have aſliſe of nuſance for it. 20 Aff. 18.] 183. (N). 
(11. So aſſiſe lies for a way from his houſe over the land of F. N. B. 

_— 20 - 18.] 1 183. (N). 
12. A man ſhall not have aſſiſe of nuſance for a ⁊vay in gr, p—m—_ 

but action upon the caſe or action of covenant; e it 65 Ys Fol. 142. 

anne wd to any * franktenement 4 11 H. 4. 26. Curia. 21 E. 3. 2. © 

b. 21 Aſſ. pl. 1. 20 AM. 18. Brook. Chemin 7. 1. 


11 H. 4. 25. F. N. B. 183. (N) in the notes (a) 8. P. but if a wa d, 
ſtopped, aſſiſe of nuſance lies. Br. Act ion, ſur le caſe, pl. 39. cites + S. C. - vp. if «ad 
appendant or appurtenant to his freehold ; as if a man build a houſe over the way which I haye to 
my houſe or to the church, I ſhall have an aſſiſe of nuſance. F. N. B. 184. (E). : 


I [13. So if a man grants a way over his land to ſuch land or mill, 
where the grantee has nothing in the land or mill at the time, tho? 
he purchaſes it after, yet he ſhall not have aſſiſe of this way 
ecauſe it continucs in groſs in as much as he had not the land 
1 hart . hr which the —_ ought to annex at the time of the * It ſhoutd 
s made. ere 1 b ado 
2 H. 4 21 Aff. pl .* re if the grant be not void 21 E. 3. * 2. 6. ah E. 3 
's lands [14. But if a way be yrs — land to me to my frankiene« [ 29 J 
x the lo ment, 
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29 Nuſance. 


* Itthou!d ment, aſſiſe lies of this way, tho' the grant be within time of 


del E. 3. memory; becauſe it is annex'd to the franktenement. 21 E. 3. 


2. b. 
26. 21 All. pl. 5. 

2 ; ſ15. Aſſiſe lies for a way 4% the church from his houſe. 20 
183. (N) in. : 

mende: Aſſ. 18. 33 H. 6. 26. 

there (2) ſays, that fora way to a church he ſhall only have a writ on his caſe, becauſe he has rv 
freehold in the church. cites 4 E. 2. Nutance 8. But that it ſeems contra as to a way to a church 
which one has raiiore tenurer. And adds, Quere if not an action on the cale, or a.writ of atlite at 


h:s election. 


F. . C16. If a man Hraitens my ætay, and does not ſtop it totally, 1 
— no alliſe lies, but action upon the caſe. 33 H. 6. 26.] : 
there (a) cites S. C. But if it be all ſtopp'd, aſſiſe of nuſance lies. Br. Nuſance, pl. 3. cite: ; 
S. C. Pl. 13. cites 14 H. 8. 31. S. P. but it he ſtops it in toto, then aſſiſe lies. — 8. P. pe: 
tat. Cur. And /o of @ river or courſe of water, and the like. Br. Nuſance, pl. 13. cites 14 II 
8. 31. S. P. Br. Action ſur le calc, pl. 12. cites 33 H. 6. 25.—80 Ibid. pl. 64, cites 14 H, 


31. per all the juſtices. I : 
Om A 
5 3 . (17. If the tenant of the land flops my way appertaining to my; 
wie Bit ” franktenement, an aſſiſe lies; but otherwite it is if a ranger ſtops 1 
there cites it, for there no aſſiſe lies, but action upon the caſe. 33 H. 6. 26.] 1 
8. = and ; 2 2 
ſays, that it ſeems that in an ame. or on a quod permittat, you need only name the tenant of the 4 
freehold where the ſtoppage is. S. P. per Priſot. Br. Action fur le Caſe, pl. 12. cites S. C.- BY 0 
F. N. B. 183. (N) in the notes there at the end. S. P. cites 22 H. 6. 15.— 8. P. per Markhan. w. 
Br. Action ſur le Caſe, pl. 57. cites 22 UI. 6. 14. F. 
| | | | 50 
C18. If a man graut to another t have annual ferne and ſtraw 
in his houſe throughout the year in qwinter for two cozues for life, it Vie 
the grantee be diſſeiſed of it, he may have an aſſiſe. 4 E. 4. 2. b.) ſan 
Br.Nufance, 19. A max leajes his land jor years, yet he himſelf ſhall hare ce] 
pi. & 7 aſſiſe of nuſance; quod nota; nevertheleſs, it ſeems there, that * 
that it ſeems he ſhall not recover damages. Br. Aſliſe, pl. 457. cites 23 H. 3. 
it lies only and Fitzh. Aſſiſe, 437. 2 
to remove : 
the nuſance.— But his leſſee for years ſhall have an action on the cafe only, and not an aſſiſe.— or Ce 
3 Le. 13. pl. 31. 18 Eliz. C. B. Anon. Pair, 
: | Mar 
Aſſiſe of nu- 20. If a man furus afide a watercourſe, ſo that the mill of hu 2+ 
8 neighbour caunot grind, aſſiſe lies de libero tenemento, if the mull has : 
caſe lies for and miſturning are in one and the ſame vill; but if they are 1 the v 
diverting tao ville, then aſſiſe of nuſance in the mill awhere the mifturning ts let 
ey aw. 20 Nevertheleſs, if he“ fraitens the water, ſo that the mii tiff 
Jur aqua cannet grind ſe readily as it was wont, then it ſeems that aſſiſe 0! Cour 
Sc. F. N. nufance or action upon the caſe lies. Br. Aſſiſe, 146. cite Cites 
B. 184. (B) AT. 1 
in the notes 9 19. | 28 
there (a) cites D. 234.——* If a man haz a water-courſe to his mill, and part is turned into au ſance 
ther cgurſe, fo that the mill which before ground 10 quarters a day, can grind now but five quartet 64. cit 
treſpaſs lies upon the caſe, per Rede; but Markham denied it, and faid, that aſſiſe lies. 457 fs * 
minus lies where a man Cuts all the wood where 1 have eſtovers. Br. Action ſur le caſe, pl- 26 2 a 
cites2 H. 4. 11. 8 
29 


_ Lan 21. Aſſiſe of nuſance was brought of fraitning the way 100, 
Fo the plaintiff ought ta have to his mill, and the defendant allegs 
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wnity of poſſeſſion of the land where & c. and of the mill, in one W. 


judgment &c. within time of memory; and the plaintiff ſaid, 


that after this M. had two daughters, and died ſeiſed, and the mill 
was allotted to the one in partition, and the land to the other, and the 
way was reſerv'd to her who had the mill & c. And there it was 
agreed, that the reſervation is good of this, or of rent-charge 
upon partition without deed, and the aſſiſe awarded; quod nota 
and ſo ſee that it ſeems appendant upon the reſer vation, for other- 
wiſe aſſiſe does not lie; but this ſeems to be of aſſiſe of novel L 30] 
diſſciſin, but otherwiſe it may be of aſſiſe of nuſance. Br. Nu- 


ſance, pl. 11. cites 21 E. 2. 2. 
My 3 And whe 


22. If a man /evies a market ts the nuſance of my market, I ſhall ther the 


have alhſe of nuſance; per Hank. Br. Nuſance, pl. 10. cites market be 
11 H. 4. 47. - by preſcrip- 
| | tion, or by 
letters patents, I need not tarry till I have avoi led the letters patents of the later market by courſe 
of law, but may have an aſſiſe of nuſance. 2 Inſt. 406. I may have aſſiſe of nuſance, er 
ad upon the caſe, Br. Action ſur le cafe, pl. 57. cites 22 H. 6. 14. per Paſton, which News 
ton agreed, 


23. And of diſturbance of perjons coming to the market, by which 
IIe tell, action upon the cafe hes. Ibid. 

24. Caſe does not lie, nor an aſſiſe of nuſance where it is 
damnum abſque injuria, as for erecting a mill near my mill, 
whereby I loſe the cuſtom &c. of the inhabitants. Note, 
FT. N. B. 184. (A) in the notes there (a) cites 22 H. 6. 14. 
do for ſetting up a grammar ſchool. Ibid. cites 11 II. 4. 47. 

25. If I have a fair or“ ferry over the water, and anther le- Bur per 
wes another fair or terry to my nuſance, I ſhall have aſſiſe of nu- — 
ſance, or action upon the 5 Is per Paſton, quod Newton con- 47 vo; im- 


ceſſit. Br. Action ſur le caſe, pl. 57. cites 22 H. 6. 14. fair his 


franktene- 
ment, and therefore action upon the caſe lies. Br. Action fur le caſe, pl, 57. cites 22 H. 6. 14- 


26. And if a man /evies a houſe, aud ſlops the light of my Houſe, 
or cauſes the rain 10 fall upgn my houſe, or other thing which im- 
pairs my franktenement, I ſhall have afhſe of nuſance; per 
Markham. Br. Action ſur le cafe, pl. 57. cites 22 H. 6. 14. 

27. Action upon the caſe was brought, becauſe where he 
has a mill in T. time out of mind, the water was running from 
the vill of A. to his mill, there has the defendant made a trench 
ts let the water cut of its courſe; and notwithitanding the plain- 
tiff might have aſſiſe of nuſance, yet by the opinion of the 
Court the action well lies. Br. Action ſur le caſe, pl. 71. 
cites 21 H. 7. 30. 

28. Where a man Hebe my conduit, I ſhall have aſſiſe of nu- S. F. Br. 
ſance; per Row. Br. Nuſance, pl. 13. cites 14 H. 8. 31. r * 
64. cites S. C. But action upon the caſe lies againſt S. where the river ot S. have nk i 
Ot N. and he has le d a mill, fo that the river do's not run as w ua, it was wont, ani bas made 
Jla:d-gates, fo that the river ſurrounded the meadow. 


29. Caſe was brouglit for . h of a way over the land of the 3 Le. 1; 
D 3 defendant, Fl 3* 4" 
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30 Nuſance, 


4 Le. 167. defendant, viz. from tie houſe of the plaintiff 46 4 park, and from 
and 2:4; the park to the houſe again, at all times of the year, for all car- 
2 riages by preſcription, and it appears that the plaintiff had a 
ck 250. b. Jeaſe for life in the honſe, but not in the park as his leſſor had ; and 
— Dag the preſcription was traverſed and found for the plaintiff by 
that this verdict; but judgment was arreſted, becauſe the plaintiff ought 


_ was de- to have had“ muſance and nt caſe, D. 250. b. pl. 88. Paſch. 
nec fo de . a | 
Le Pfg. 8 Eliz. Yevance v. Holcombe. | 

28. Eliz. B. in Aſton's Caſe. 


30. Where the plaintiff and defendant hawe both franktenement 


D. 280 

Thy it muſt be nuſance; otherwiſe caſe is good. 3 Le. 31. pl. 31. 
that many Mich.“ 8 Eliz. C. B. Anon. 

precedents 


were ſhewn by the clerks where judgment had been given that caſe lies; for that it is at the ® elec. 
tion of the plaintiff to have the one or the other, and cites Mich. 28 & 29 Eliz. B. R. Villet v. 
Parkhurit. And adds, that according to this judgment the law is clearly taken at this day. 
And that it was adjudged contra, and this caſe denied to be law. Mich. $ Jac. B. R. Pollard v. 
Calies. 

S. P. Cro. J. 198, 199. Mich. 32 & 33 Eliz. B. R. Leveret v. Townſend. S. C. 3 Le. 
263. and 2 Le. 184. 

Where the plaintiff counted that he was ſeiſed, exception was taken that the action ought to 
have been afſile, and not caſe, and for that and other exceptions it was adjudged that the plaictf 
nil capiat per breve. Mo. 449. Paſch. 38 Eliz. C. B. Beſwick v. Comden. 

A. counts that he was ſeiſed in fee of a houſe and land, to which he had common 
[ 31 ) appurtenant in ſuch a place, and that he and all thoſe whoſe &c. have had a way 
from the place in which &c. and that d unt toraliter bad ftepped up his way whereby he could 
not come to his common, but a/regetber Ii the uſe thereof &, It was inſiſted in error, that it 
ſhould have been aflife and not cate, in regard that the inberitarnce is in queſtion, and ſo upon the 
firſt motion held diverſe of the juſtices and barons, but upon conſideration had of D. 250. d. 
11 H. 4. 2 H. 4. and others, they reſolved that the action was well brought; for that the plain- 
tiff had election to bring the cne or the other; for tho' a difference had been taken where the a3 
is whil'y iorp'd np, ſo that he loſes the uſe thereof altogether, and thereby his common, that 
there an aſſiſe thall lie, but where it is ſtopt bu im fart, that cafe lies, and not afſiſe, they con- 
ceived it nut to be any difference; for he may eleft to have the one or the other action, eſpecially as 
this caſe is, where it appears nu; that the ſirpping was made by him who is the tenant of the free- 
bel, but it might be done by a frarger who has nothing to do with the land, or by one who has 
only a term therein. And therefore reſolved that the action was well brought, and affirm'd the 
judgment. Cro. E. 845. Trin. 43 Eliz. in Cam. Scacc. Cantrell v. Church. 

In an action upon the caſe, the p/aintiF declares that he was ſeiſrd in fee of Black- acre, and 
that he had a way to it by ſuch and ſuch a gate &c. and that the a:ferdant had faſtned the gat: 
with a leck. Ard upon not guilty it was found for the plaintift; and now moved in arrelit of 
judgment, and adjudged that that action of the caſe is well brought, and that he is not put to an 
aſſiſe. 1ſt. Becauſe it does not appear if the defendant claim: a franktenement in the land, by 
which &c. for it may be a ſt-anger's, and then the afliſe does not lie againſt him, ad. That is only 
a diſturbance of a way pro tempore, of which a man cannot have an aſſiſe; as where the part 
meddies with tle franktenement, as in digging or making of a Gitch. Noy. 112. Trin. 2 Jac. 
C. B. GaAuTORD v. NiGHTiNGALE, Cites 2 II. 4. 11. 14 Ii. ö. 31. Dyer 319. b. 


31. But if the plaintiff or defendant had but an eſtate fer years 
&c, then an action on the caſe would lic, and not an allile, 


3 Le. 1;. pl. 33. ut ſupra. 
(J) Aſſiſe and Net Treſpaſs. 
of I HERE a ran may hawe offiſe of nuſance for nuſance # 


| his way, he thall not have treſpaſs ; becaute he ought 


to have the moſt real adian. 19 H. 6. 29.1 i 
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Nuſance. | 31 


[2, If I have a water-corurſe over my own land, and a 2 
comes upon my land, and makes a trench, by which he turnt 
the water, 1 may have an aſſiſe of nuſance againſt him, tho' I 
might have treſpaſs or aſſiſe of novel diſſeiſin. 32 Af. 2. ad- 
judged. Vide contra 13 H. 7. 26. b. Curia.) 

3. Where the defendant makes a trench in the ſoil of the plain- 
tiff to the nuſance of ether land of the ſame plaintiff, yet aſſiſe of 
nuſance lies, and he ſhall not be drove to aſſiſe of the land nor 
to treſpals. Br. Nuſance, pl. 25. cites 32 E. 3. 8. 


(L. 2) Actions. What. Ded permittat for whom, See ge 


N. d — 
In what Caſes and Pleadings. 8 


mittat. 
| The di. 
1. Bere the flatute of M. 2. 24. He to whom nuſance was %s be. 
done was driven to his quod permittat (which was a + tweena gued 


2 f 8 . . | - permiltat, 
writ of right in its nature, xherein was great delay) againft the r g. 


alienee; and this was becauſe there was no writ of aſſiſè of nu- for a nu. 
ſance in the regiſter, but what ſuppoſed that the tenant in the ſance, and 


aſliſe Jevavit, which is remedied by this act. 2 Inſt. 405. — 


caſe for the nuſance is, that à quod permittat and a writ of aſſiſe are te abate the nuſance ; but an 
action on the caſe is only 16 recover damages ; therefore, tho? the nutance be removed, the plaintitf 
is intitled to his damages which accrued betore. 2 J.. P. R. 244. 

t S. P. And yet he who 1; but e fer lie ſhall have and maintain it, 2 Lutw. 1588. in the 
Cale of Shalmer v. Pulteney. Cites 4 E. 3. 45. 


2. Aud before that ſtatute no quod permittat did he for a par- | 32 J 
ſen of a church of a nuſance dene in the time of his predeceſſor 
againſt the diſſeiſor or his heir, being an injury and wrong; and 
the reaſon was, that there was no writ in the regiſter in the 
caſe. 2 Inſt. 406, 407. 

3. In caſe upon a nuſance, the plaintiff counted that he was S. C. cited 
ſeited of two acres of land ſuch a day, and that the defendant 5 "_ oY 
ereed and exalted &c. & cuſtodivit & manutenuit, & adhbuc cuſ- Au 
todit & manutenct &c. by which the river overtlow'd the lands Cate, but 
of the plaintiff, It was objected, that cuſtodire & manutenere 17? 3 "AY 
are not ſufficient words of tort, and ought to have been that he Elis. 
levied or repaired de novo, or exa/tavit &c. Becauſe the original 
Hence is before the plaintiff*s title to the land for any thing that 
appears in the caſe. And that in this caſe, quod permittat hes 
by the ſtatute, and not action upon the cate ; for by tert dame 0 
a bu, which poileſſion is transferred to another, the other 
had ng remedy by the common law, tor which reaſon the ſtatute 
gave a quod permittat; and therefore the Juſtices awarded 
quod nihil capiat per breve. Mo. 449, 450. Paſch. 38 Eliz. 

C. B. Beſwick v. Comden. We cs 

4. A. built a houſe fo that it over-hang'd the houſe of B. three dat ee 


feat. Afterwards A. convey'd his houſe to C. and H. convey'd his tirmed in 
E houſe 7 D. who brought a quod permittat. 
ſolyed that the dropping of the water in the time of the tco 


And it was re- <rror brought 
ffe in B. R. 
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32 Nuſance. 
nr” | 

Rep. 101. is a new tort, and by the permitting the continuance of it, and 
„ not reforming it upon requef, a quod permittat lies againſt the 
S. Claad feoffee of A. and D. ſhall recover damages. But without requeſt 
tha: D. it lies not againſt the feoffee, tho! it lies againſt him who did the 
cannot odd tort without any requeſt. 5 Rep. 100. b. 101. a. Trin. 40 Eliz. 


8 C. B. Penruddock's Caſe. Als. Clark v. Penruddock. 


quod per- | 
mittat in this caſe, before he ha: requeſted C. to abate it. For C. is a ftrarger to the tort. 


5. In this writ there is ue need 79 ſpe u head ge has the ęſtate (of 

the laſt perſon that was ſeiſed in fee of both eſtates) in the houſe 

to which the nuſance was done. 2 Lutw. 1588. in the Caſe of 
SHALMER v. PULTENEY, Cites 9 Rep. 53. Batten's Caſe. 

Ibid. cites 6. A quod permittat was brought proſternere quedam edificia 

164. U ad nocumentum &c. And the Court held, that a quod per- 

that it lies mittat will lie de ædiſicio. And the Court held, that whether 

de fabrica, the nuſance was by the tenant or a ſt ranger, the plaintiff may 

which the maintain a quod permittat; for it 7s the ſame prejudice to the 


ee cee iF. 2 Salk. 458. Mich. 8 W. 3. C. B. Palmer v. Poultney, 


as uncertain pla: 
as ædificium. 


(K) Who ſhall have it. 


S. P. For 


eee IF a man ſteps my way by a ditch or hedge, and afterwards 


befere bis J die, and my heir finds the way open and uſes it, if he 


83 ” be diſturbed he may have an aſliſe ; becauſe this is a new nu 
have aſſiſe; /ance. 4 AM. 3. per Herle. | 

for the making of the thing is the diſſeiſin and cauſe of nuſance. Br. Nuſance, pl. 16. cites 4 E. 
. But if it was uſed ard made in the time of another, and after is diſcontinued, and 
after renewed in the time cf ans:her, as the heir or leſſce for life ; there per Herle J. the heir cr 


Ace ſhall have the aſſiſe. Ibid. 


S.P. The 2. If a man be ſeiſed of certain land adjcining to a certain 
it was moved river, and anther ſiops the river with certain loads of earth, and 


k 3 
3 f the tenant of the ſaid land adjoining lea es the land to another for 
becauſe the years, and after the ſtoppage aforcfaid of the ſaid river conti- 


nuſanceis nues, by which the land of the leſſce is ſurrounded ; the leſſee 


_—_— ſhall have action upon the caſe againit him for it. For tho' 
1 the ſtoppage was before his time, yet the continuance after was 


fore the a tort and damage to the leſſee; for by this his land was fur- 
plaintiff's rounded. Mich. 32 & 33 Eliz. B. R. adjudged between Wett- 


171 
1 burn and Mordant.] 
yet Gawdy held the declaration good; for an action on the cafe declares the whole matter, fo that 
it is not material when the nuſance was erected ; fry be that /s burt by it ſhall have an aftin 
which Fenner agrecd; for it may be the nuſence was not by the flopping till the running of the 
water, and the action being brought as the truth is, is vel brought, and Wray being abſent, the) 
commanded judgment to be entered, if ncthingÞſaid to the contrary, Cro. E. 191. S. C. 


(K. 2 


{1 
he 


te! 


to 


an 


(K. 2) Azainft whom it lies. 


r. NUſance ſhall be brought againſt tenant of the franłtene. 
ment. Br. Nuſance, pl. 6. cites 50 E. 3. 11. | 
2. If a man has a way over the land of three ſeveral tenants, 


and the one flops the way, aſſiſe of nuſance Hall be againſt 


of all, per Priſot, but Danby contra; for it ſhall be againſt him | 
ſ only who did it; but per Priſot all the tertenants ſhall be | 
of named. Br. Nuſance, pl. 3. cites 33 H. 6. 26. . 
14 * : 14 : ” j 
r- (L) Againſt whom it lies. Againſt the Heir. g 
er : , 


ay [1. | F a man builds a houſe acroſs a trench, which is to refreſh a Vide (N 
S afp pool, in deterioration of the fiſh, and dies, aſſiſe of Pl. 6. 
ey. nufance lies againſt the heir if he refuſes to reform it. 17 E. 
= 0. bd.) 

: [2. So if the anceſtor /evies a longain near the pool, by the * food * Orig. Fa- 
4 which the fiſh periſh in great number, aſſiſe lies againſt the wit. on 
eir if he refuſes to reform it. 17 E. 3. 9. b.] — 

[3. If a man builds a 4% to burn chalk to the nuſance of my mean (food). 
houſe and trees next adjoining, and after diſcautinues the uſe of it, n 
and then dies, and his her renews the uſe of it again, this is a 
new nuſance made by the heir, and a qued permittat lies againſt 
him for it. 4 Aſſ. 3. But otherwiſe it would be, if the kiln 
never was diſcontinued in the life of the father, but had been 

always uſed, and the heir continued the uſe in the ſame man- 
ner; for there no quod permittat lies againſt him. 4 Al. EP 
4. If a man builds any thing which is a nuſance to the freehold of 
another, and dies, he to whoſe nuſance it is, ſhall have a writ 
of qued permittat againſt his heir that did the nuſance. F. N. B. 
124. (H). | | 


Fol. 143» 


(M) [Againſt whom it lies.] Feoffe, 
[1. IF a man builds a houſe croſs a trench which runs into my 22 


Pool, and after aliens it, aſſiſe lies againſt feoftee if 
he refuſes to amend it. 17 E. 3. 9. b. It ſeems it is to be in- 
tended of a feoffee.] 

[2. So if a man levies a longain / near to a trench which rung See (L) pl. 
to my pool, that my fiſh periſh of the food [brought in thereby] 3 f, _ 
and afterwards aliens the longain, aſſiſe lies againſt the alienee, *' 

if he refuſes to amend it. 17 E. 3.9. b. It ſeems intended an 
alienee.] | 

(3. If a man „opt my way by a foſſe or hedge, and after aliens 

the land, and . 7 75 he * ofen, and — and uſe it, if the [34 ] 


feolice 
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34 Nuſance. 


feoffee diſturbs me, I may have an aſſiſe of nuſance. 4 AM. 3. 


per Herle. ] | 
The reaſon 4. 13 Ed. 1. cap. 24. enacts, That zhe party grieved all have 


on icon” a writ as well againſt the alienee of a houſe, wall Se. which is 4 


fiſe of nu- Nuſance, as againſt him that erected it. 

ſance lay | 

not againſt him who levied the nuſance, and him to whom the tenement was transferr'd, was, 
becauſe there was not found any writ of aſſiſe of nuſance in the regiſter but what ſuppoſed that the 
tenants in the aſſiſe levaveru:'t; and this cannot be faid when the tenement is transferr'd to ano— 
ther; for he did not levy the nuſance, but the other only; and now this ſtatute gave writ of afſiſe 
in ſuch caſe ; and this ftatute extends only to aiſiſe ot nuſance againit him who did the nuſance and 
his alienee, 9 Rep. 55. a. Mich. 8 Jac, C. B. in Baten's Caſe. It docs mot extend to the 
alience of the alience. 2 Lutw. 1588. cites S. C.— It feems by the ſtatute that the action 
ſhall be Sreug bt again/? bim that did the tort and the tertenaris after the atienation. F. N. B. 


124 (H) [290] in the notes (2). 


5. There is a writ in the regiſter for the fete of him to whom 
the nuſance was done againſt the ferffee of hin: by whom it was done, 
to compel him to reform the nuſance. F. N. B. 124. (H) 
But this writ 1s not given by the ſtatute, but may ſue &c. by 

the ſtatute I 2. in caſu canſimili Te. cap. 24. Bid. 125. 
Cro. E. 6. Action on the caſe was brought, quare maliti;ſe cuſlodivit 
Dre quandam ripam, by which the water of the river ſurrounded hi 
3. Eliz. guandam ripam, by which the water of the river ſurrounded his 
B. R. Vide land: and it appeared that the bank was levied before by the 
(N. 2) feoffor of the defendant; and adjudged that the action lies for 


the continuance againſt the feoffee, and that it would lie again/? 4 
an heir in ſuch caſe. Mo. 353. Hill. 6 Eliz. Beſwick v. Comb- I 
den. a 1 
8. c. cid 7. One h:uſe was built ſo near another houſe, that the one 
Cro. E. anneyed the other with continual dropping, and afterwards feoft- 


* m ment was made of the new houſe; and it was adjudged that 


and S. C. action on the caſe would lie againit the feoffee for the continu- 
of Rolf vy. ance. Mo. 353. pl. 475. in Cafe of Beſwick v. Combdon, 
a — _ cites Paſch. 25 Eliz. Rolfe v. Rolfe. 

in Penruddock's Caſe; and that it was brought by the heir of the ene againſ? the heir of the other ; 
and that it was adjudged that the action lay, becauſe the defendant uport requeſt made 19 him by the 
Plaintiff did not reform the nuſance made by his father, but permitted it to continue to the pteju- 
dice and damage of the plaintiff, but cites it as Mich. 24& 25 Eliz. B. R. | 


8. If one levies a bank in a river, by which part of my land is 
ſurrounded, and afterwards I make a fesffment of my land to 
J. S. and afterwards another fart is ſurrounded by reaſon of that 
bank, he ſhall have ge of nuſance. Per Popham. Quod fuit 
conceſſum. Cro. E. 403. Trin. 37 Eliz. B. R. in Caſe of Beſ- 
wick v. Cunden. 

9. If the wwrong-dver reforms the nuſance 8 the aſſiſe or quod 
permittat brought, the action lies not; howbeit if the party had 
any particular loſs by the nuſance, he ſhall recover damages for 
the ſame in an action on the caſe, ne querentes decederent a 
curia fine remedio. 2 Inſt. 406. | 

- geo. 10. Defendant being poſſeſſed for years of a piece of ground 
3-B.R.S.C. adjoining to an ancient metſuage with am cient lights, whereof 
the plaintiff was poſleſſed fos years, did ere. a bouſe — 

| whereby 


Nucance. 


whereby the plaintiff's ſaid lights were Noppd, for which the plains 
14 brought a former action, and recover d damages; after which 
the defendant grants over the ground with the nuſance to another 
reſerving rent ; and after the plaintiff brings this action againſt 
the defendant for the continuance of that nuſance; and ad- 
judged well brought, and would have been good ”"— either. 
But if this action here were brought by an alienee of the land, to 


| 34 


which the nuſance was, againſt the erector, and the erection 


had been before any eſtate in the alienee, the queſtion would 
have been greater, becauſe the erector never did any wrong to the 
alienee: but here they agreed to give judgment for the plaintiff. 
12 Mod. 635. 640. Hill. 13 W. 3. in Cafe of Roſwell v. Prior. 


(M. 2) Pleadings in Actions againſt the Heir, 
Feoffee &c. | 


1. 13 Ed. FE Nats that the party grieved ſball have a writ as 

1. 24. well againſt the alienee of a _ wall c. which 
7s a nuſance as againſt him that erected it; and when the writ ſhall 
be againſt the party himſelf that levied the nuſance, it ſhall be in this 
form, (viz.) Queitus eſt nobis A. quod D. injuſte &c. levavit 
domum, murum muratum &c, & alia quz ſunt ad nocumen- 
tum &c. and if ſuch writ be ſued againſt the alienee of ſuch nu- 
fance, it ſhall be ſaid Queſtus eſt nobis A. quod B. &c. levave- 
runt &c. 
| | doer the aſſiſe of nuſance failed. 


2. The alience may have aid of him in reverſion or remainder. 


F. N. B. 124. (H) [290] in the notes (a) but adds a quære, and 
cites 30 E. 3. 26. 4 Aſſ. 3. Reg. 194. 


(N) Nuſance. How it ſhall be brought. 


(1. AN aſſiſe lies quare arfavit viam. 48 AM. 4. 48 E. 3. 
28. 11 H. 4. 26.] 
[2, An aſſiſe lies quare arFavit curſum aque. 48 Aſſ. 4. * 
48 E. 3. 27. b.] 
3. If a man ſtraightens the courſe of the water 1 my mill, 
fo that the avater cannot deliver itſelf fo readily as it uſed to do, an 
aſſiſe quare arQavit curſum aquæ hes. 48 Aſſ. 4. | 


(N. 2) Pleadings in general in Actions, and what 


recovered. 


1. JF nuſance be done, and the party abates the nuance, he 
ſhall not have treſpaſs; for he might have recovered da- 
mages in afſiſe if he had taken the aſſiſe, and now the aſſiſe is 
7 gone. 


[ 35 1 
See Actions 
(N. b) &c. 


Be ſore this 
act an aſſiſe 
of nuſance 
lay not a- 
ainſt bim 
that levied 
the nuſances 
and againſt 
his alienee, 
ſo as by the 
alienation of 
the wrong- 
2 Inſt. 405. 


See (P) pl. 
6. --* Br. 
Nufance, pl. 
7. Cites 

Br. Nu- 
ſance. pl. 7. 
cites 48 E. 


2. 27, per 
Perſey. 


But where 
the tenant 

of the land 
forms the 
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35 | Nuſance. 


_—_— = 8 Br. Action Sur Caſe, pl. 29. cites 2 H. 4. it. per 
NN oe irning. 


the plaintiff ſhall recover damages. Idid. 


4 Le. 163. 2. In pleading of the ſtopping a way the word ov is 

224. 8. R. ſufficient in itſelf a1, ſhewing the ſpecial matter h”, as by 
ſetting up a gate, hedge or ditch &c. for it implies a nuſance 
continued, and not a perſonal diſturbance, and amounts to 
ob/iruxit, as a foreſtaller, or ſaying to the plaintiff upon the 
land &c. that he ſhould not go there or ute that way ; for in 
ſuch caſes an action on the cafe lies: but as to any /:cal er real 
diſturbances, obſtupavit amounts to obſtruxit. 3 Le. 13. pl. 31. 
CMich.] 8 Eliz. C. B. Anon. 

3. Lho' in the declaration is ſet down the day and year of the 
ebſtruficn, yet it ſhall ut be intended that it continued the ſame 
day :n!y, the words being further, by which he was diſturbed 
of his way and yet is; and ſo the continuance of the diſturb— 
ance 1s alleged. And of this opinion was the whole Court, 
3 Le. 13. pl. 31. [Mich ] 8 Eliz. C. B. Anon. 

4. Plaintiff declared of a preſcription habere viam tam pedefiren 

uam equęſtrem pro omnibus & omnimodis carriagits ; this pre- 
36 * is not good for a cartway ; for every preſcription is 
firiti juris. This being ſaid to the Court by Leonard protho- 
notary, Dyer Ch. J. ſaid that it was well obſerved, and that he 
conceived the law to be ſo; and that therefore it is good to 
preſcribe habere viam pro emmbus carriagis generally, without 
ſpeaking of horſewway, or cartway, or other waz &c. 3 Le 13. pl. 
31. [Mich.] 8 Eliz. C. B. Anon. 

Nox. 68. 5. The count in action on the caſe was, that 20 April 34 
—_ oe. Eliz. the plaintiff was ſeiſed of 2 acres of word in G. adjoining 6 
Ea the river of H. and that the defendant the {ame day quandam role m 

in 2 77 
— Ay nuper ante by the defendant erected and exalted ſuper & trans rivu- 
— wes lum predif. & ſemper poſtea till the day of the writ purchaſed, 
vod levavit cuſtodivit & manutenuit & adhuc cuſtodit & manutenet, by 
andam aeuhich the river overfiewed the lands of the plaintiff : and excep- 
— 5 tions were taken, among which one was, that c e & ma- 
by which mutenere are not ſufficient words of tort ; and that therefore the 
c. the u. words ought to have been, that he /evied ar repair'd de nous, or 
— exaltavit molem predict. becauſe the original offence is before 
f-pr; and the plaintiff's title to the land for any thing which ap- 
tie Court pears in the caſe; and judgment was that the plaintiff nil capiat 
faid wet per breve. Mo. 449. Paſch. 38 Eliz. C. B. Beſwick v. Com- 


the writ 
ould a= don. 
bate ; be- 
eauſe moles is an equivocal term, and is not proper for a brook or bay. _—Cro. E. 520. S. C. in 
B. R. Mich. 33 and 30 Eliz. reports that it was reſolv'd upon a demurrer, that there is no offence 
laid to be committed by the defendant ; for the plaintiff alleges that he kept and maintained a bank, 
which is that he fept it as be feund it, and that is not any offence done by him; for he did net dv 
any ibing ; and if it was a nulance before his time, it is not any ofence in him to keep it. But 
the plaintiff is to have his remedy by quod permittat, and there tore this caſe differs from 4 Afl. 3. 
for there the ing was A new nufance, but it is not ſo here: wherctore adjulged tor the de- 
feadant. | 

6. In 


— 


Nuſance. 36 


6. In an afiſe of nuſance brought becauſe leuavit domum ad 
nocumentum of his mill, by which the wind is ſtopped to come at his 
mill, ſo that he cannet grind &c. and the jury find that the defen- 
dant has erected a houſe de novo, and that only 2 yards of the top of 
tho houſe is to the nuſance : this is found for the plaintiff; for here 
the declaration is not ſatisfy'd but only abridg d: and the judg- 
ment ſhall be that the 2 yards ſhall be dejected. 2 Roll. 704. 
pl. 23. Cites M. 11. Ja. B. between GooDMan and GorE, and 
others adjudged. 


(O) Ruare diveriit Curſum Aquæ. 


ULI. IF by a trench or other thing done, the water holds its courſe 
in part where its courſe awas not before ſ tho net in all) yet * Br. Nu- 
alliſe lies quare divertit curſum aquæ. * 48 E. 3. 27. b. Curia. 4 
48 Af. 4. Quære Dy. 8 El. 248. 80.] * 
(2. If by putting of piles and flaker, and for default of 
cleanſing the water is by // much ftraigbtned that it cannot run : Br. _ 
fo readily as before, aſſiſe lies quare divertit curſum aque. * 48 E. 3. — 
27. b. dubitatur. 48 Aſſ. 4. dubitatur.] 
[Z. If a man levies a hore a-crefs a courſe of water which runs 
to my mill, the writ ought to be quare divertit curſum aquæ &c., F. N. B. 
and not quare levavit domum ad nocumentum liberi tenementi. (5) in 


11 H. 4. 26. dubitatur.] | (c) at the 


end cites 
S. Co 


(P) Obftruxit. = 


il, SSISE lies quare obſtruxit guandam viam. 48 E. 3. 28. As toany 


48 Aſſ. 4.] | local or real 


diſt 
oblupavit amounts to obſtruxit. 3 Le. 13. pl. 31. {Mich.] 8 El. C. 2 


O2. This writ Jier when he cannot have his away ner any part ef 
it. 11 H. 4. 26. ] . 
3. If a avay be flop? in part, and part not, but the better part 
's ſtopt, /o that there is nat any paſſage, aſſiſe lies quare obſtruxit 
=” 48 E. 3. 28. ] . k 
4. It a wvay 10 go with carts or carriages be ſiapt with a foſſe i 
the middle of the way, ſo that he cannot yt — —— Fol. 144. 
quare obſtruxit lies. 48 E. 3. 28. adjudged. 48 Aſſ. 4. adjudged. 
For it is all ſtop'd as to the paſſing with carts.] 
[5. If a houſe be levied acroſs a way, by which, where he was 
wont to have his way directly, now he is made to go round about 
teveral feet out of his right way, aſſiſe quare obſtruxit lies, be- 
cauſe tho' he has a way, yet 'tis not ſo readily as he was wont. 
11 H. 4. 26. dubitatur. Where the ancient way is ſtopt.] 
[6, An aſſiſe quare obſtruxit cm ague does not lie; for 5 
courie 


* - _ 
* r * 


n 


Sr. .... 
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See (N). Br. courſe of the water cannot be totally ſtopt ; for when a thing ts 
A made acroſs the courſe of the water, the water will reillow over 
E. 3. 5. chat the ſides, which is more properly a miſturning than an ob— 


where the ſtruction. 48 E. 3. 28. 48 Aſſ. 4. per Cand.] 
water is ob- | 
ſtructed in toto, a writ will lie quod obſtruxit aquam, ——-—P!. 13. S. P. cites 14 II. 8. 31. 


0 Q ) Priflravit. 


F. N. B. [I. ASS ISE quare proſtravit pontem does not ly. 11 H. 4, 
183. [(N) in 83.4 : 
the notes 

there cites 1 H. 4. $3. that if I have common appendant, lying beyond a bridge which a prior 


ought to repair ratione tenuræ, and the bridge fal's for want f reparation, I ſhall not have aſſiſe of 
nuſance quare pontem proſtravit. 1, Becaule there is no ſuch writ. 2, Becauſe here is only 4 


neglect, and for that an action on the caſe es. 


(R) Levavir, = - 


—— Cr. IF 2 man makes a trench acroſs my way, or other thing, 
3 gh the writ ſhall be quare levavit fofatum, ſepem vel hujuſ- 
per Has. modi. 11 H. 4. 26.] 

Br. Nu- 2. $2 if a fofſe or hedge be levied, by wwhich my land or meadow 
ſance, pl. 9. ig ſurrounded, I may have ſuch writ quare foflatum vel ſepem 


cites S. C. ; 
mg ag levavit ad nocumentum &c. 11H. 4. 20.) 


and ſo where it hinders the water te my mill, per Weſtbury ; but June contra, 


S. P. And [z. If a man levies a houſe acroſs my way, ſo that where I uſed 
per June, t go directly, now I muf? go round abeut out of my right way, and 


the ju ; . 
* 8 ] not directly, I may bring aſſiſe quare domum levavit ad nocu- 


ought to mentum & c. 11 H. 4. 25. b. dubitatur.] 


have the 
view; for the nuſance ſhall be ouſted ; and it may be that part of the way is ſtopp'd only, and rot 


che whole, and then part of the houſe ſhall be remov'd, and not all. Br. Nuſance, pl. 9. cites S. C. 


A. brings aa 4. Quare exaltavit ſlagnum per quod pratum &c. Vide 2 Le. 
ation on 190, Mich. 28 and 29 Eliz. B. R. Gyles's Caſe. 


the caſe 
againſt B. and C. guare xallaverunt ſtagnum &c. by which A.'s meadow is ſurrounded and over- 


flowed with water; upon not guilty pleaded, a verdict is given for the plaintiff, quod erexit ſtag- 
num ut prefertur ; the plaintiff has judgment affirm'd in error; for exaltayit is all one in ſubſtance 
with erexit, Jenk. 263. pl. 65. cites Mich. 28 Eliz. B. K. 


(S) Reformation. In what Caſes a Man may reform 
N it, and how, 


1. IF a man makes a ditch in his land, by which the avater 
running to which runs to my mill is diminiſhed, I may fill the ditch up 
my houſe. again. 9 E. 4. 35. b 

| | (2. If 


Br.Nuſance, 
Pl. 14. cites 9 E. 4. 35. 


gow 


ater 


| up 
It 
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[2 If a man in his own ſoil erefs ſuch a thing which is a nu- Nufanceway 


fance tz my mill, houſe or land &c. I may fland in my own land, — 
and fling it down. 9 E. 4. 35. b.] N 
flakes in his 
ton land to the nuſance of the other, ſo that his mill could not grind, by which he broke the nu- 
fance, and a houſe, and could net etherwiſe avoid the nuſance ; and per tot. Cur. the breaking 
down the nuſance is lawful, Br. Nuſance, pl. 14. cites 9 E. 4. 35. 
Hut per Choke, the entering into the land of the ether is not lawful, tho? the breaking be lau- 
lan: contra Danby and Littleton ; tor the one cannot be in ſeveral caſes without the other, Ibid, 


C3. 82 I may enter upen his foil, and deject the nuſance, and * Er. Nu- 
. 3 2 E. C 2 . 8 E. ſance, pl. 
juſtify it in a writ of trefpaſs. 9 E. 4. 35. Curia. 4. 5. 33. cites 
Co. 9. Baten 55. Co. 5. Penrud. | S. C. 
| 5 Rep. 101. 
d. Penruddock's Caſe, A. may enter en the 2wner's ſoil, and pull down a houſe that is a nu- 
fance. 2 Salk, 459. Hill. 10 W. 3. B. R. The King v. Roſewell. 


4. Nufance ought to be abated in as convenient manner as may If part of « 


: Sp 8 Louſe be a 
be: if a houſe be levied to the nuſance, all the houſe may be | #4 


abated. Jo. 222. cites 8 E. 4. 5. a. this part 

| only ſhall 
be abated: but when the houſe (fo far as the nuſance is) is abated, tis not lawful to deſtroy the 
materials, but they ſhall remain to the owners of them, and to him that made the nuſance, Jo. 
222, Paſch. 6 Car. 1. E. K. in Caſe of James v. Hayward.——* Br. Nuſance, pl. 9. cites 11 H. 
4. 25. per June. 

When A, has a right to abate a public nuſance, he is ot bound to do it orderly, and with as little 
damage in abating it as may be. Salk. 459. Mich. g W. 3. B. R. Lodie v. Arnold. Hawk. 
PI. C. 199. cap. 12. S. 75. ſays, that as the law is now holden, it ſeems that in a = juſtifying 
the removal of a nuſance, you need rot ſhew that you did as little damage as might be, 


5. If a houſe adjoining to my houſe is en fire, I may raſe it, fo 
that it ſhall not burn my houſe. Per Littleton, Br. Nuſance, 
pl. 14. cites 9 E. 4. 35. 


(T) Common. Reformation. [ 39 J 


[1, I F a man erects a gate, and hangs it en 1ron-hooks croſs a Cre. C. 
highway, which is a common nuſance to the people of oy 185. 
the King, any of the King's people who paſs in the way may 8. C. cited. 
fling deaun the gate, and cut the gate from the hooks, or uſe any 2 Salk. 459. 
her means to reform the nuſance, * and to clear the way of — 


this impediment, without any indictment of it. P. 6 Car. B. R. Fol. 145. 


between Fames and Hayward, adjudged upon demurrer per xn 9 W 
Curiam, againſt the opinion of Crook.] 3. B. R. in 


Lopix v. ARxN@LD, and that tho' the defendant in that caſe might have opened the gate without 
cutting it down, 8 


2. A rope-dancer erected a flage in Lincolil ginn: field, but Jacob Hall 
u 2 0 f * . h by h . hibi . proceeding 

pon a petition from the inhabitants, there was an znhivition in erecting 2 
from Whitehall. Afterwards, upon a complaint to the Judges that great booth 
be had erefed one at Charing-croſr, he was ſent for into Court; at Charing. 


and Hale Ch. J. told him, he underſtood it was a nuſance to — 


the pariſh, and ſaid, that in 8 Car. 1. Noy came into _ tivity and 
a an 
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rope- den- and pray'd a writ to prohibit a j,)＋k[ alley erected near St. Dun- 
— flan's church, and had it, Mod. 76. Mich. 22 Car. 2. B. R. 
Randiog his Jacob Hall's Case. 
de ing fore- 
warn'd by the Court B. Rand being again brought into Court, he with great impudence affirmed, 
that he had the Kir - warrant for what he was doing, and promiſe to bear him harmleſs; where- 
upon the Court :£qu:red him to enter into a recognizance of 300 l. to ceaſe further building, which 
he obftinate!y refu!ir.g was committed; and the Court caus'd a record to be made of this nuſance a: 
wpor thery 1511 (it bein? in their way to Weſtminſter), and awarded a writ thereupon to the 
ex, command ng bim to proſtrate the building. And the Court ſaid, it was a nu- 
fance to King's royal palace; beſides that it ſtraitned the way, and was inſufferable in that re- 
fpeQ, and that things of this nature ought not to be plac'd amongſt people's habitations. Vent. 
163. Mich. 23 Car. 2. B. R. Jacob Hall's Cafe. S. C. cited by Holt Ch. J. who ſaid, that 


a prohibitory writ iſſued, and made the party pull down his ſtage. 5 Mod. 142. 


. Any perſon may abate a common nuſance. 2 Salk. 4 8. 1 
Hill. 1 W. & M. B. R. in Caſe of the King v. Wilcox. — Per 
Houghton J. 2 Roll. R. 31. | F 
| a 
. : © 
(U) At 2what time Dejection [may be]. 
Roll. R. [.I. TF a man intends to ere a houſe (the which houſe, if it be P 
393- 8. C. erected, will be a nuſance lo me by flappiug my ancient 
Throwing . h ſe 4 wo 57 1 . A . m 
down mate. lights of my houſe) and for this purpeſe erefts certain pieces of tim- B 
rials erected ber far the building, I cannot deject this timber before he has 
erga corſec- done more, for this of itſelf is not any nuſance, and it is not : 
tio nem do- + ; oo cf 
mus upon known whether he will proceed in the building; for nemo 
the King's tenetur divinare. My Reports, 14 Ja. Norris v. Baker.] 6 
ighway, ec: 
& per «AFTER DIE prædict. is roll'd and tumbled into the fea, juſtifiable. Cumb. 417. Lovey v. Tr 
Arnold. 2 Salk 458. S. C. Mich. 3 W. B. R. Lodie v. Arnold. 
| Crea 
Roll. R. [2. But if a man builds a houſe which overhangs my houſe, there p. 
— I may deject this houſe before any water drops, and ſo prevent 
prevent his the prejudice which may enſue before it be done in facto; be- 8 
— preju- cauſe it is apparent (and nearly poſſible) Co. 5. Penrud. 101. b. Paſt 
iced; per le: 
det. Cu, My Reports, 14 Ja. B.] | thr 
5 Rep. 101. b. But Jenk. 200. pl. 57. adds, that {after regucſi and before pre- own 
L 40 ] judice, he may abate it, and that it was fo adjudged and affirmed in error; but I do 
not obſerve that in 5 Rep. 101. 0 
3. If one ſees his neighbour erecting a thing which will be 2 08 
nuſance, he cannot abate it till it become an actual nuſunce; i . 


the maxim of præſtat cautela quam medela holds not in this 
caſe. Per Holt Ch. J. 12 Mod. 5 10. Paſch. 13 W. 3. The 
King v. Wharton & al. : 


(W) Who may dejett it. 


<. P. Arg. LI. IF a nuſance be done to my franktenement, I may enter int ſhall ; 
Godb. 124. his land and dejeCt the nuſance. 9 Rep. Baten. 55. 9 E. tion 4 
—I cannot 5. b. 8 E. 4. 5. Co. 5. Penrud.] 2 


eater into 41 
th: land of the other to beat it down, Het. 74. Holt v, Sandbach, —He may either have an = 4 efſoign, 
| | pulane I 
| Voz 


Nutance. | 40 


vufance, or he may pull or beat down a hovſe ſo built whereby his lights are ſtopp'd, if he can do it 
on his own land. Het, 74. Holt v. Sambach. 

If a man builds a Jſe ſo near mine that it pt my lights, or ſhoots the water en my houſe, or 
is any way a nuſance to me, I may * enter on the ownet*s ſoil and pull it down; and tor this rea- 
fon, oaly a ſmall tine was fet upon the defendant in an indicement for a riot ia puliing down ſome 
part of a houſe, it being a nufance to his lights, and the right found for him in an action tor ſtopping 
his lights. 2 Salk. 459. The King v. Rofewell. do in cale of water /i:pp'd by which my 
land is drowned. Yelv. 142. | 


2. If a man flops my avay lo my common, and incleſes the com- 
men, 1 may juſtify the dejection of the incloſure of the common It ſhould 
and way. 29 E. 3. “ b.] | 11 

(Z. If a uiſance be done to my land in which I have an ęſtate It ſeems 
fer years, yet I may caſt down this nuſance. 9 E. 4. 35. b.] that Ie 


fer yea rs 


may enter and abate the nuſance F. N. B. 184, 185. (G). 


* The makers of the ſtat, of W. 2. knew well, that the party injured by the nuſance, heugb he 
bad but an eftate fer years, might enter and abate the nuſance, thbugh made ig the party's own 
ground, whether it were houſe, wall, or other nufance, and that not only when it was in the hand 
of tlie wrong-doer, but in the hands of the alienee. 2 Inſt. 4-5. 

4. Fiery man may abate a common nuſance. Br. Nuſance, 

pl. 3. cites 33 H. 6. 26. | 

be 5. If avater runs near a will, and is ſtopp'd, any one of the will = 20S 

end may break the ſtoppage, ſo that the vill ſhall not be ſurrounded, 186. Ee 

* Br. Nufance, pl. 14. cites 9 E. 4. 35. 8. & 

1as 6. A particular pern may break the hedge <ohich {evers parcel 

not F the highway, Br. Nuſance, pl. 1. cites 26 H. 8. 26, 27. | 

mo 7. Fe;ffee may abate a nuſance as well in the hands of a If nuſancey 
feofice as in the hands of the tortfeaſor himſelf. 5 Rep. 101. b, **/*<reaſed 
* Elz. C. B. Pet ock after ſeveral 

yo. rin. 40 Eliz. C. B. Penruddock's Cate. he offments, 

thele in- 
creaſes are new nuſancer, and may be abated by the reſpective ſeoffees without regueſ/, Jenk. 260. 
ere T2 

rent | 3 5 5 

* 8. Every pariſhioner may abate nufance in cœmeterio. Jo. 222. S. P. Tho? 

F< Paſch. 6 Car. 1. B. R. in Caſe of James v. Hayward. 3 2 
there 20 years. F. N. B. 183. (I) in the notes there (a) cites 6 E. 2. Aſſiſe 454. — And may pull 

a doun a wall hindering their way to the church, F. N. B. 185. (B) citcs 6 E. 2. 
» pre- 
tl co | 
9. A common nuſance may be abated or removed by thoſe per. 

i ſons auß are prejudiced by it. Paſch. 23 Car. B. R. And they are 

7 not compellable to bring actions to remove them. 2 L. P. R. 
| * a 244. f 

this 


(W. 2) Proceedings. 
I, W HEN nuſance is preſented before commiſſioners & e. 


of net cleanſing of a river, ad nocumentum & c. diſtringas 


4 


N - ſoall que againſt thoſe who are preſented ts make the repara- 
13 tion &c. Br. Proces, pl. 101. cites 37 Aſſ. 10. 

2. In afſiſe of nuſance the party had the view and after was 
4. £ Vagned upon the view, and at the day made default, and the 
* Vol. XVI. E : other 
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other prav'd diſringat ad re/pondendum as well to the default as to 
the party, and could not have it, but had reſpondendum fo th! 
party only, and net ts the default ; quod nota. And the like dit- 
eſs thall be in guzd permittat, and not otherwiſe ; quod nota. 
: Br. Nuſance, pl. 4. cites 42 E. 3. 9. 

Thid. pf. 8. 3. It was preſented in B. R. that . obftupavit curſum aquæ 

cite S. C. „ 8 "A 2 ͤ ½ SS | PLA Bed 
per arberes creſcentes ſuper ripa aque malitioſe & voluntari, 
unde naves ihidem tranſeuntes impediuntur ad nacumentum & c. and 
by ſome his ſufferance is a tort. Per Knivet J. this is not his 
act, therefore he ſhall not be amerced, but writ ſhall iſſue to 
oult the nuſance at the colts of the defendant, and in caſe he 
will do nothing upon the diſtringas, other remedy ſhall be pro- 
vided; quere what remedy? Br. Prefentments in Courts, pl. 11, 

cites 42 All. 15. | 

4. In this action they ſhall not fourch by diſtreſs infinite any 
more than in treſpaſs; for there it the one appears, and the 
other not, they thall procced againit him who appears; and if 
he be convicted, and the plaintiil will waive his tuit againſt the 
other, hc ſhall have judgment and exccution immediately, and 

fo here; Per Belknap. Br. Nulance, pl. 6. cites 50 E. 3. 11. 


(J) Pieadings in Abatement or Bar. 


rt. IN aſſiſe of nuſance the defendant ſaid, that the houſe which i! 
ir q P 1? . . . 

-_ Biſhop ſuppsſed to be ts the nuſance, was levied in the time of the prede- 

of Winchef- ciſſer of the plaintiff ; and if &c. that the plaintiff has ns way there 

_ ag * Kc. but at the ſufferance of the tertenant, and fo levied without 

De Atvot 6 7 I . 

„ tort and nuſunce, and well. Br. Nufance, pl. 36. cites M. 18 E. 2. 
4 — 2 

(urning cf. and 20 L. 3 

Tele. the 

dev, jaid, that it was rot turned in the time of the plaintiff, and therefore it is not te the ru. 

ace of bis franktenement, by which the writ was abated by award; for talte &c. quod nota. Br. 

Priet, pl. 5:9. cites 2 H. 4. 13. 


2. Aſſiſe of nuſance of levying a bank in R. the er 
that K. is a hamlet of S. Judgment of the writ, and if foun that 
it be not &c. that the bank was levy'd in the time of one J. N. wwhv 
infe; Fd him of the land in which &c. and it was adjudged a good 
plea. Br. Nuſance, pl. 39. cites 3 E. 3. | 

3. In aſſiſe of nuſance of levying a lime-kiln to the nuſance of tht 
plaintiff ; the defendant faid, that there was a lime-hiln levied thert 
before the pluintiſt had any thing in the franktenement, to which he 
ſuppoſes the nuſance, and uſed, ab/que hoc that there wwas a lime- 
ln levy'd after ts the nuſance &c. Priſt &c. and this iſſue taken; 
for if the nuſance was made in the time of the plaintiff he ſhal 
not have thereof afliſe of nuſance; quod nota. Br. Traverſe 
per &c. pl. 167. cites 4 Aſſ. 3. 

4. By jointenancy or nontenure the writ ſhall abate ; but it 5 
ſaid there, that in action real againit two, the one ſhall not 
anſwer without the other, or till the proceſs be determined 
againſt the other. Br. Nuſance, pl. 6. cites 46 E. 3. 23. AG 


4 5. 


- 2 & as 8 SO et EL; 24 . 


the * 
triah, 
OT 719 
at his 
with 
ſans. 
IT, 
Cro. ; 


þ i 
ede- 
here 
bout 
uy 


Nuſance. 


5. Aſſiſe of nuſance of mi/-turning a water, fo that his mill 


could not grind ; and it was ſaid, that he ſhould have aſſiſe de 
libero tenements when the mill cannot grind ; but where the mil 
ir in one vill, and the miſ-turning the water is in another will, then 
aſſiſe of nuſance lies; for if he brings afliſe of novel diſſeiſin de 
libero tenemento, he ſhall recover nothing but in the vill where 
the diſſeiſin was; and therefore becauſe the mill is in another 
vill, nothing ſhall be redreſs'd in this vill but only where the 
miſ-turning was, viz. the diverted courſe of water; but if all 
had been in one vill, the writ had been abated as above. Br. 
Nuſance, pl. 18. cites 9 Aft. 19. ; 

6. Where he a//igned the nuſance in B. and he broke it in B. and 
C. yet well, notwithitanding that C. be not named; for the f 
cauſe ariſe in B. where the nuſance commenc'd, and therefore 
well; and the writ by this thall not abate. Br. Nuſance, pl. 19. 
cites 16 E. 3. lib. Aft. 3. 

7. Aſſiſe of nuſance where he had a meadow in N. and he 
and thoſe whoſe eſtate &c. have had a «vay from the i nada 
to the high-ftreet of N. thence to go to what part he vill, there 
has the defendant levied a houſe acroſs the way, by which bs cannot 
ge, but a lang way about, and fo to the nuſance; and the paint 
held good, as well as if he had claim'd it to his houſe 3 quod 
nota; by which the defendant ſaid that the plaintiff had it by 
lufferance for a ſwarth of hay, and travers'd the preſcription 
&c. Br. Nufance, pl. 21. cites 20 E. 3. 18. 

8. In aſſiſe of nuſance it is a good plea, that this land to which 
the nuſance is done extends into this vill and another. Br. Brief, 
pl. 455. cites 46 Aſl. . 


nuſance is ſuppoſed to he, extends into A. B. 


141 
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But where 
one ſaid 4 


that the 
ge in 
which the 
Judgment of the writ brought in A. only, he was 


ouſted of the plea, becauſe the defendant bad pleaded to the adtien before ; quod nota ; tor others 


wiſe it ſeems that it had been a good plea. Br. Nuſance, pl. 6. cites 45 E. 3. 23. 


9. But it is no plea that the plaintiff has brovght treſpaſo of this 
nuſance with a continuando of the aforeſaid treſpaſs &c. within 
which time the aſſiſe of nuſance is; for treſpaſs or breaking 
cannot be continued, Br. Ibid. 

10. In %% of nuſance before Juſtices the party ſhall not have 
the view, but the jurors ;,and if the party pleads to the 2rit matter 
triable by the athſe, yet he hall plead over to the aſſiſe no tort, 
or not levied to the nuſance; ſo that a man thall have b:t one iſſue 
at his peril; and in caſe this be ſound againit him, he has loſt 
without inquiring further of the principal point. Fitzh. Nu- 
ſans. pl. 10. cites H. 50. E. 3. II. per Belk. 

tl. Pardon for a nuſance is void, as for the continuance thereof, 
Cro. J. 492. in Caſe of Dewell v. Sanders.——cites 22 II. 6. 


12. If a man does a nuſance, and after he reforms it before 4:4 if the 
action thereof brought, the action 1s determined, and no action party who is 
of nuſance lies. Br. Nuſance, pl. 2. cites 28 II. 6. 12. per &fived a- 


Moyle Arg. 


bates a The 
farce, he 


ſhall not have action of treſpaſs of the damiges meſne. Br, Treſſ aſs, pl. 72. cites 2 H. 4. 11. 


hr. Action ſur Cale, x1, 29. cites S. C. per Thirning. 
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42 5 Nuſance. 


Fir in aſſiſe of nuſince, it is a good plea that rhe plaintiff has oroke down the nuſance pending 
toe d of ailife of nutance, Br. Brief, pl. 455. cites 46 Atl. 5. . = 


3. Treſpaſs upon the caſe for ſtopping of water, and cornted 


bow the water ought ts have its eourſe by the ſoaver of He niy te A 8 
bing gaga, there has the defendant tat ed the faid fe wer in A, by 4 oi 
au ieh the <vater Fas ſurromded 20 dere Of ' the 2 taint} F land in 3 3 
A. ad damnum &c. Choke /a: 5 befare "the treſ. iſs R. C. was g 
feiſed of a mull ou 4 acroſs the fa: d je wer in fee, "and 5 | fo bay, and a 
of a guter in the | : & bay, avhic Þ {at a b. ay and gutter are e of the con- 8 
tra ry fide 3 22 Te „er C11 1 2 E TU; ft, and that R. $$ and all th:ſe a 
Euh oe Mate he has in the ſaid mill, bay and gutter Packs uſed to n- W 
V. ur, or new make the ſaid bay and gutter, as they were before of + 
the rupture time out of mind, and have uſed to cleanſe the gut- 8 4 
ter 1 and ſo cicanled to demiſe &c. and Hat before the ef 
treſpaſs the ſa = R. leaſed the. ſaid mill, bay and gutter to the defen- 
dant x 20 years 5 W = Ve t continues, by which he W45 Pi 1 
43 3 E ; and * becauſe the taid bay and gutter were ruinous, the 
„ efendant repur'd them, which is the fame ſtopping of which 
le dit bay the action is brought, judgment &c. and to the ſtopping of the * 
Kc.) reſt not gui 804 and the other e contra; and by the Reporter this > 
is no iſſue, but ſhall fay that he did no TAY ; but ſee elſewhere R. fe 
4 S. P. Br. that + 757 guilt; is a good iflue ꝛ2bhere the thing lies in feaſance; mark 
7300 contra where it is of nonfe eafance ; as where a ms n oug gh it to re pair peop! 
111. cite 2 4 bridge, make a houſe &c. and does not, there not guilty! & c. a 
K. 6. no plea, as appears elſewhere; and the pl: iff + alligned the only te 
treſpaſs in another place, viz. in the eaſt part, by which he 9, as | 
made other plea tor the caſt part; and the plaintitt faid, that 1 
he ſtopped it de ton tort demeſne, abſque hoc, that the faid they di, 
"8. and all thoſc whoſe eſtate &c. have uſed to ſtop the {aid it thall 
ſewer in the cail part n nodo & forma; and the other e contra. M. has 
Br. Action ſur le Cale, pl. 77. cites 39 H. . 32 allocat 
14 Nutance, that he levied a mill in D. 25 the nuſauce 7 tet to 
franktenemer:t 5 tl e defendant ſaid, that he and d all th JW vhs); averme 
ate he has, have bad a mill in D. time out of mind, evhich jell there (i 
; ty? Fein] * and he ne- built it, abhſque hoc, that he is gr 75 9 an 2. I 
| nulance itt D. in the cornmt ; aforeſard prout Sc. and well, to tra- in prac 
ß verſe the vill only, bran it is of a hu local; but in battery wi, Nor 
and goods carry'd away, he ot _ to traverſe al the county; t Was x 
for thoſe are tranſitory. - Nuſa nce, pl. 34. cites 18 E 
4. 1. 
15. Treſpaſs upon the caſe where the pe „% &c. have been (2) 
feiſed of certain houfes « d gardens in ig 5 church time out 5 
mind & c and that they and their tenauts * out of mind 0 . 
have had a vwatet- cu. 5 in a river rum hing into a ditch from tit A 
river of A. to the houſes and gardens to d lien loths, 22 5 nclof, i 
TW Re , ure 
and to bake and brew, there has the defendant end a limespit na upon 
. i125 ;f calves and theep /5 near the ſaid ri. =o that the corrise had it * 
tian of the aid linenpit has corrupted wil ewe river, by which hi it is but 
1e. 4% Him; per Kehle the writ 18, that the deſendant has Ci & 


levied &c. mere, Whicl vl! be intended in the ſoil of the plainii] h 
6 an 


Nuſance. 


and then treſpaſs vi & armis lies; and a good exception, per 
Cur. wherefore it was amended ex ailenſu ; by which Keble /aid, 
that the plaintiff has nothing in the æuater but in commean with M. &. 
and no plea z wherefore he /a:d, that the plaintiff has nothing in 
the tend cover'd with the water but jointly &c. Br. Action ſur le 
Caſe, pl. 123. cites 13 H. 7. 26. 

16. In an aſſiſe of nuſance he may in his plea he the nuſance 
ta be to diverſe fretholdt. F. N. B. 185. (C). 

17. When a man has lawful caſement or profit by Preſerip- 


þ tien time whereof &c. Other c:/t;in which is time whereof &c. 
e cannot toll this; for one cuſtom is as ancient as the other; as if 
8 A. has a «vay over Bs land to his franktenement by preſcription 
1 of time whereof &c. B. cannot allege by preſcription or cſ n 
4 t /{op the ſaid way. 9 Rep. 58. b. Mich. 8 Jac. Aldred's Cale. 
il. . 
fl (Y) Pleadings. Lie. 
100 I, \ And M. his wife brought nuſance againſt J. S. for levy- 
15 490 ing of a market in M. to the nuſance of their free-maret in 
Lo R. for that the ſaid A. and M. in right of the ſaid M. had their 
p market every Wedneſday in K. to which market the country 
FA people near uſed to come &c. of whom the plaintitis had toll 
17 Ke. and the defendant levied a market at W. 10 Huld the ſame day 
che only teus miles from N. and that the country people ache uſed to come to 
* 9, ao go to W. The defendant defended the tort and demanded the 
hat Ha but it was not allowed. 2d. He alſo took exceprion, becalſe 
775 they did not ſuy their market <vas elder, but it was not allow'd; for 
ed it hall come by way of plex. 3d. He took exception, becauſe 
* N. had it only for life, and ſ cught 15 have anether count, fed noa 
allocatur; wherefore he pleaded, that he had not levied any mar- 
elit let ty the nufunce of their market, and ifue was taken, and the 
bl arerment received by award. F. N. B. 184. (A) in the notes 
* there (b) cites Paſch. 13 E. 3. W. de Clynton's Caſe. 
* 2. In afſiſe of nuiſance wvicentiel, they ſhall have bt one iſſue, as 
* in præcipe quod reddat, and fail not ſuy, and if found that it be 
ter wt, nom levavit ad nocumentiim, as in aſſiſe; per Belk, to which 
"ys it was not anſwered. Br. View, pl. 82. cies 50 E. 3. 11. 
12 
been ) Indiciments &c. Pleadings and Judineit. 
ul 4 | 
. . A Was ſeiſed of land in ꝛubicb B. had cammen, ond inciſed 
* Is * the land, whereupon A. was indicted for making ſuch 
my cloſure, vi & armis. It was moved that indictment Jay 
* not upon this matter, but an action upon the caſe, and that 
rrup- had it been upon the lands of another, it were not material; for 


It 15 but a hindrance from the taking of common, which cannot 
* V1 & armis; and for that and other reaſons the defendant 
E 3 was 


[44-3 


Tee Chimin 
[adi 
ment (Q) 


pl. 10. &e. 


He cucht to 
have ſh-wn 
that they 
Pew avout 
"end de- 

your'd the 
corn. Rll. 
R. 201. 
. 
* An In- 


dictment 


pic ſhall be 


L 45 J pro dem. rege & 


£ uſgnece. 
pl. 159. Mich. 29 & 30 Eliz. B. R. 


was diſcharged. 2 Le. 117. 


upon the 
* . * 
vas. Sed non allocatur; for proceſs of outlawry lies not againſt 


Highgate t 5 but 11 iddleſow 


(Middleſex) in the margin ſhall belong to Highgate alſo ; but 


* 


6. A preſentment was, that J. S. creed a &:wecoat, and flared 


norumentiy mm 
preſentment; and altho* the party hath here averred that it aa 
as commune noctimeſitum, yet that is not ſuilicient ; for it ought 5 
be in the preſentment, which is the charge, and this fault was held 
incurable. Cro. J. 382. Mich. 13 Jac. B. R. Prat. v. Stearn. 


r no! repairing a bridge, by reaſon whereof it was ruinous, ita αννν,rx ligei domini reg 


* £407 tranfire non Pellunt, and Conciuging with ad rnecumertiam crundem Ge. was reſolved to de 
- - 5 FY - Sz * N ” | 4 "= 4 PSS | % -* 1 * 

tood W1/DYH? Uulhnng tele words, ad nocumesf tu! 

underttood all his liege people. Hawk. Pl. C. 1. 98. cap. 75.1. 3. 


n omnium ligecram &c. tor by the King's liege po- 


7. A preſentment was made in « Leet for erefting a glaſinheuſ 
which was ſaid to be al magnum ng mentum per juratores jurth 
ge dom. manerii & tenentivus, This preſentment wi 
clearly 1il,, becauſe it was not ad commune neninentum. And it 
was ſaid further, that the Leer was the King's Court, and theres 
fore it ought not to be jur. pro dom. rege & dom. mancrii & 
terenutilus; but the Court held it Vu, for the ad (tenen- 
tibus), and good tor the King and the lord of the manor; for 
jects are granted to the lords as derived out of the tourn for the 
cale of the reſiants within its juriſdiction. Vent. 26. Paſch. 
21 Car. 2. B. R. Anon. | 
8. An indicluuent of nuſance was quaſked, becauſe it was ts 
detriment 


Mich 
dictm 
inſte n. 
anno 


that , 
ita 1 


127111 


Puſance. 45 


detrimentum emnium inhabitantium & c. Mod. 107. Paich. 26. - C. cl 
Car. 2. B. R. Sir John Thorowgood's Caſe. n C. 


197. Cap: The 
8 3——80 where one was indicted for ttopping of a highway ad nacumentum diverſarun: 25 2 
domiag regine; and becauſe it was not of all the Queen's licge people, he was diſcharged, Cro. E. 
14%. Mich. 31 & 32 Eiiz. B. R, Sir Rowland Hayward!» Caie, = 

Serjeant Hawkins ſays it may be probably argucd, that an indictment for laying logs in ve 
fream if a navigable publick river, ad nycumrtiom J. S. may be maintained; becaule it cant 
dat be a common nufaiice ; and that it the law be ſo in this caie, why thould not an indictment fet- 
ting forth & nujunce 16 a way, and expreſsly and unexeeptionably ſewing it 19 be a highways be good 
notwithttanding it conclude in nocumentum diwverſerum ligearum Sc. without ſaying omnium z and 
Ike, why ſuch concluſon thould be more neceſlary in an indictment tor one kind of gufance than 
for any other? and lays, the authorities wiuch ſeem to contradict this opinion, might go upon this 
reaſon, that in the body of the indictmeut it did not appear with ſutnicient certainty, whether the 
way wherein the nuſance was alleged were a highway or only a private way ; and theretore that iT 
Mall be intended from the coucluſion of the indictment that it was a private way, Hawk. Pl. C. 
198. cap. 75. ſ. 5. 


9. If a man comes hither to receive his fine on a conviction of 
z nuſance, he ought not to be fined before he remove it, and 
hath ſu'd out a confiire facias to the ſheriff, and obtains a 
conſtat return'd that it is removed. 2 Show. 60. Paſch. 31 Car. 2. 
BR. Ihe Bing v ----- 

10. The owner of the gla/5-houſe at Lambeth was indicted, 
convicted and fined for maintaining that houſe being a com- 
mon nuſance. Then comes a general pardon. The Court upon 
conſideration held, that the pardon ww! diſcharge him only as to the 
fine, and not as ts the abatement ; for that is not a puniſhment 
of the party, but a removal of that which is a grievance to other 
people, and any perſon may abate a common nuſance. 2 Salk. 
458. Hill. 1 W. X M. B. R. The King and Queen v. Wilcox. 

11. A recegnizauce was moved to be diſcharged on an athdavit 
that the nuſance was abated, but the Court refuſed unleſs the 
party would confeſs the title, and ſubmit to a fine in perſon, or 
try the right; and if it was ſound for him they would diſcharge 
the recognizance, otherwiſe not. Cumb. 133. Trin. 1 W. & M. 
B. R. Anon. 


12. A perſon was convicted upon an indictment for being a so becauſe 


_ ©mmon ſcold, but judgment was arreſted, becauſe the indictment it was cen 


was communis calumniatrix, where it ſhould be rixatrix. 6 Mod. -— a 
11. Mich. 2 Ann. B. R. Thie Queen v. Foxby. rixatrix. 6 

| | Mod. 239. 
Mich. 3 Annæ B. R. S. C.—The worgs communis rx ſeem to be preciſely neceſſary in every in- 
dictment of a common ſcold ; and it ſuch indictment cencludes ad commune nocumentum Aide 
inſtead of omnium &c. it has been ſaid to de good, perhaps for this reatun, becauſe a common tcotd 
$annot but be a common nutance. Hawk. Pl. C. 198. cap. 75. l. 5. 


13. It ſeems agreed, that an indictment againſt one as a com- 
mn ſcold is good without ſetting out the particulars. 2 Hawk, 
PI. C. 227. cap. 25. ſ. 61. | 

14. L. was indicted for a publick nuſance to Billinſgate dock. 
The indictment ſet forth, ht Billinſgate dock was a common 
dk, to which all ſmall ſhips coming with pPsviſon to the markets of 
London might come, but that no great ſhip ought or uſed to come there ; 
that notwithflanding the defendant brought a great ſhip of yoo ton 
into it, ad commune nocumentum of all the Qucen's ſubjects Sc. It 
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was mov'd to quaſh this indictment, that it was inconſiſtent to 
ſay, that a place is a common dock, and that * it would be a 
nufance for a great {hip to come there; for that a common dock 
in its nature is free for all ſhips. But the Court atk d, why 
there might not be a common dock only for ſmall thips as well 
as common pack and horſe way, 6 Mod. 145. Paſch. 3 Annæ 
B. R. 'The Queen v. Leich. | 

15. The Court faid, that they never guaſb indifments for nu- 
fances ; but if a — be remov'd, and the party co: 1tetics ! it, 
the removal vill be a great mitigatis 77 the fine, and in that catc 

it may be proper to Se. affrdavits to l. eu the offence to the Court 
but not otherwiſe. And they put the defendant to demur, w hich 
he did. Quod noi. 6 Mod. 145. Paſch. 3 Anne B. R. The 
ueen v. Leich. 

16. An indictment was for Leeping hogs in ſome of the back 

reets of Londen contra formam fatuti, It was oy 2 to quaſh it, 
becauſe the /avine are forfeited by the ſtatute 2 & M. e. 2 
cap. 8. /. 20. and that therefore no indictment Kay at leait not 
contra formam ſtatuti. But it was adjudged for the King. 
Afterwards it was mov'd to ſet alide the judgment, allegin. 
ſurpriſe and want of notice. Put it was to no purpoſe. 2 Salk. 
460. Paſch. 4 Anne B. R. The Queen v. Wigg But the 
book ſays that no counſel appeared for the defendant when judg- 
ment was given. Ibid. 

17. Where an Fence of :ts exon nature imperts a thi ing to be 2 
ruſance ; ; 1t is not neceftary in an indictment for it at common 
law, to conclude ad commune foctimentum of the King's ſubjects, 
Beſides the word common ſupplies this defect if it was one, 
10 Mod. 337. Trin. 2 Geo. 1. E. R. in Caſe of the King v. 
Dixon & Ux. 

18. An indictment for doing a thing awhich plainly appears im- 


mediately ts tend t the prejudice 2f the Religion or the King is gend, 


thy it do not expreſcly complain of it as a common grievance. And 
upon this ground it has been refolved, that an indie: ment for 
converting the King's miney to one's own ute is good without 
more. And likcwiſe that an it 1dictment for breaking and dire 
ging up the wall if a church of ſuch a town ad n5cumentum Bury 7 
ligerum domin regis is good. Hawk. PI. C. 198. cap. 75.1 5 
19. It frems that by the common law, if a fact done in one 
county prove 2 niutſance t9 anther it may be ind:ifed in either. 


2 Hawk. Pl. C. 221. cap. 25. ſ. 35. 


Haw. 
Actions, 


(A. a) Puniſhable, And Judgment in 


F the nuſance had been died in the time of the defer: lant, 

it thall be ouſted by the ſheriff by judgment of the Court, 

and the defendant auh levy 'd it ſhall be amerc'd ; but if it was 
levy'd in other lime the nufance ſhall be u as above without 
amercement 
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amercement; for he who is not party to the writ cannot be 
amerced. Br. Nuſance, pl. 39. cites 3 E. 3. 


2. And it was inquir'd of what quantity the nuſance «vas made, In nuſanee 
ng | . q - . for inh. 
who ſaid of the length of 3 ſoot; by which Hi was ouſied, and — 
the riſi of the bank not, quod nota. Br. Ibid. * pool if K 
| be ſound for 
the plaintiff, the judgment ſhall be to that which is inhaunced and zo more. Br. Nuſance, 
pl. 17. cites $ Aſſ. 9. But in aſſiſe of nuſance, that he (levied a paul to the nuſance, which is 
tound for the plaintiff, there the judgment ſhall be tha? the wwwle ſvall be removed, note the diverſity. 
Ivi4,-* Orig. Stank. | 


2. Where a man abates parcel of a gorſe, by qwhich all the gorſe 
i; broken down to the nuſance of another ; there he who broke but 
parcel of the gorſe ſhall repair all the whole gorſe; quod nota. 

Br. Nuſance, pl. 19. cites 16 Aff. 3. | 

4. Aſſiſe of nuſance, that he trnd afide a courſe of water to B. 

&c. and aſſigned the nuſance that he had made à french acroſs 

the river of B. by a avater-m:ill of the plaintiff ; ſo that it bas turn'd [. 47 ] 
aſide; and fo that where the mill was wont to grind in one day and 

a night 3 quarters of all manner of corn, it cannot now grind but 

cue buſhel ; and allo that the water ſurruunded 15 acres of meadow 

of the plaintiff adjcining to the ſame mill, /5 that aubere he awas 

wont 4% have 40 load of hay, now he cannot have but 7 had; and 

where he was ⁊uaut in the ſame meadow after the hay cut once, 

and carry'd away, 1 have paſture there far 40 graſs beaſts, he 

cannot now paſture but 6, | he defendant challenged the plea, be- 

cauſe it is not to the nuſance of diverſe franktenements & non alloca- 

tur, and after it was agreed that the water fhall be remotd into 
its right place at the ceſls of the defendant, and the plaintiff ſhall 
recover his damages, and that the defendant capiatur; quod 
nota. Br. Nuſance, pl. 25. cites 32 E. 3. 8. 

5.6 R. 2 cap. 3. enacts, That writs of nuſances called vicontiels, 
call be made at the election of the plaintiff in the nature of old times 
uſed, or elſe in the nature aſſiſes determinable before the King's 
fuftices of the one bench or the ether, or before the juſtices of afſiſe, to 
be talen in the county. 

6. 12 Ric. 2. cap. 13- enacts, That proclamation may be made 
as well in London as in other cities and towns, that none caft any 
annoyance, dung, entrails, nor any other. ordure into the ditches, 
rivers, waters, aid ether places; and if any do, he ſhall be called 
by writ before the Chancellor at his ſuit that will complain ; and if 
be be found guilty, he ſhall be Puniſbed after the diſcretion of the 
Chanceller. ng | g 

7. In afſiſe of nuſance the nuſance ſhall be removed at the 


colts of the defendant. Br. Action ſur le Caſe, pl. 29. cites 


2 H. 4. 11. per Hank. 


6. Of a common nuſunce none ſhall have action, but ball pre- Br. Nu. 
ſent it in the Leet or Journ, and impoſe a fine for the King, but fance, pl. 8. 


any one may break it down. Br. Nuſance, pl. 3. cites 33 H. 6. on 
26, per Priſot. 


9. Of nuſance of a way not repair'd preſentment lies, but 
not 


47 Mulance. Oath. 


him whoſe horſe is mir'd. Br. Nuſance, pl. 29. 


not action for 
cites 5 E. 4. 3. 5 F 
10. If nufance be made by lein a fofſe in the highway, the 5 
King ought to make the prerifhment, and the Lord of the ſoil fhail have 5 / 
an for the digeing of the land; per Cateſby; quod Needham = 
conceſſit. Br. Nufance, pl. 30. cites 8 E. 4. 10. a, 
11. An action upon the ce cught to be brought again} ane = - 
that mazes @ private nufance, and he ought net to be indidted for it. = Þd 
Paſch. 23 Car. B. R. For indictments ought to be in the King's = © 
name, and are preſumed to be preferred for offences done 1 
zgainſt the publick, and not ſor private injuries. 2 L. P. R. 2144. 1 
12. Tis ſaid that a œmnian {cold is punithable by being put 4 
into the ducking-/ios/, 1 Hawk. Pl. C. 200. cap. 75. ſ. 14. 1 
10 
(B. a.) Power of Fufiices of Peace and Seſſions. = 
ogg 1. FUllices of peace hare power of nuſances, and want of re- £ 2 
Annz S. T. ] pairs of bridges and all forts of publick wayes common to . 2 
and ſeems all the Queen's ſubjects, by virtue of the ſtatute of 1 E. 3. 16. = 
5 eee. 2 by which they are created 7s inguire of all publick nuſancet. Per mn 
y name 0 | ag : 2 los 
dhe Queen Holt Ch. J. 6 Mod. 255. Mick. 3 Annx, in Caſe of the Queen 2 
v. Seinthill. v. Saintitt, | „ 
| th 


For more of Nuance in general, ſee Actions, (N. b.) Sc 
Bridges, Chimin, Common, Stopping Lights, and 
ether proper titles. | 
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(A) Iiſorced in what Caſes, and hs may adminiſter lt 

an Oath. * 

| | | | | 2 
eg 1. Magna Charta Nats, That u bail:f ſhall put any man li n 
1 9 H. 3. c. 28. Vis open law, or to an oath upon his 941 4 
fays, The bare ſaying, awithout faithful witneſſes brought in for the ſame. 7" 
point which _ 
prohibits that no bailiff put a freeman to his oath without ſuit preſent, is interpretable in this man- I2 
ner, viz. That no juſtice, minifter of the King, or other ſteward nor bailiff, have power to put i vel 


fre:man to make oath without the King's commandment, nor can receive any witneſſes who teitify 
the ſhewing to be true. 2 Inſt, 44. where Lord Coke ſays, that by this it appears, that under 
this word balivur in this act, is comprehended every jukice, miniſter of the King, ſteward and 

bal. ——5S, P. Co, Lite, 168. b. 
2. Statuit 


» 
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ſhall do this without the King's commandment. 
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2. Statute of Marlebridge, 52 H. 3. cap. 22. enacte, That nine — this 
558 15 : WM. 7 tute, 

all cauſe his free-tenants lo faveer againſt their avills ; for none al 

court ba- 


rons, hun- 
dreds &c. where the ſuitors were judges, would conſtrain them to ſ»ear between party and party, 


which miſchief is taken away by this branch of the act; and this is to be wnderſicod between party 
and party; but to in quite ſor the lord of all the articles belonging to the court baron or hundred, they 
may be ſworn, and are the books to be underſt2od, 2 Init. 142. where Lord Coke cites a nota- 
ble record in 14 E. 1. in Banco &c. as follows, viz. Gi/bertus de Pincebes & Richardus filius 
Guilielmi de Spalding implacitaver* priorem de Spalding pro ea quid cum fint libert homines, & 
terras & tennementa ſua tenent libere, ie prior diſtringit eos ad cyrprrale ſacramentum preſtand® 
ſibi ſine 23 regis contra legem & conſuet” regii regis, & contra prohibitionem Sc. Prior dicit 
quod habet libertatem & regaluatem, qued fi quis captus fuerit cum lutrocinio, 715d iꝑſe per bali 
ſuos in curia ſua inde habet cogn. Et quod ſuper captianem furis cum manuapere dictum fuit dictis 
Gilberto & Richards, qued ad rei weritatem inde inquirend. praſtarent ſacramentum, gui ill ud 
facere recuſurunt, wnde dic. quod per confiderationem cure pred” fuerunt ipfi diftrifti propter can- 


| lemptum predia” judic. Et quia in caſu hujuſmadi liber h:mo in curia domini ſui corporale debet 


ſacramentum preVare, fi per conſuetudinom ejuſdem curiæ ad hec electas fuerit, & idem Gilbertus & 
Richardus non poſſunt dedicere, quin per conſuetud? ejuſdem curiæ ad hujuſmodi corporale ſucramen- 
tum electi fuerunt. Confiderat” eft, quod prior eat fine dic, & hab. return. averiorum, ip Gui- 
lielmi & Richard! in miſericardia. But in the leet or tourne, the ſuitors may be compelled ts be 
ſwern as well for the King as between party and party; for they are not libere lenentes, as this ſta- 
tute ſpeaketh, ix ref of tenure 5 but do their ſuit in reſpect o reffance; allo the leets and tournes 
are the courts of the king and of record; and the court baron and hundred court of other lords; 
are not courts of record. The rule of law is, that whenſoever any man hath any thing of com- 
mon right, and by courſe of law, the ſame may well be enlarged by cuſtom and preſcription; as the 
lord of a manor that hath a court baron of common right and by courſe of law, all pleas therein 
are determinable by wager of law; and yet by preſcription the lord may preſcribe to determine them 
by jury; and this branch doth bind the King in his court baron, hundred or county court. In 
a writ of richt patent directed to the lord of the manor plea ſhall be holden of freehold; and 
the Court in that cate may give an oath ; for there is the King's writ of præcipe quod reddat, 
which is prexceptum domini regis, 2 Inſt. 142, 143. 


3. A new oath cannot be impos'd npon any judge, com- 
miſhoner, or any other fie without authority of parliament ; 
but the giving every oath muſt be warranted by att of parlia- 
ment, or by the comme: law time out of mind. 2 Inſt. 479. 

4. None can examine witne/es in a new manner, or give an 
oath in a new caſe without act of parliament. 2 Inſt. 719. Marg. 
as a comment upon part of the ſtatute of 31 Eliz. cap. 12. of 
ſellers of horſes in fairs and markets &c. 

5. Oaths are in two manners; by compulſion, as before 
judges who have authority to take an oath z or valuntary, by 
conſent of the party, which is alſo lawful; as 10 E. 4. 11. The 
condition of an obligation was to prove ſuch a thing before J. S. 
It is not to be doubted but that it may well be by oath before 
J. S. and the oath being taken voluntarily ard without compul- 
fron, it is lawful enough. Cro. E. 470. (bis) Hill. 38 Eliz. B. R. 
in Caſe of Kniglit v. Ruſhworth. 


6. Holt Ch. J. thought that the cenſors of the college of phyſi- 
ctans might tender an oath as a neceſſary conſequence of their fu- 
dicial poaber, but he ſaid he would give no poſitive opinion. 
12 Mod. 393. Paſch. 12 W. 3. in Caſe of Greenvil als. Groen- 
velt v. College of Phyſicians, 


(B) The 


49 


Oath, 


(B) The Force these where there is Oath againſt 
Oath. © 


1. NY Glyn Ch. J. Trin. 1656. B. S. if oath be made againſt 

oath, in a cauſe depending in Court, this is a non liquet 
to the Court, which oath is true; and there the Court will zake 
hat oath to be true, which is to affrin a verdict, judgment, or 
her act of the Court, and not that which is made to deſtroy 
them; for this tends more to the honour of the Court, and to 
the expediting of juſtice. 2 L. P. R. 47. 


2. The Court will rather believe the oath of the plaintiff than the 


eath of the deferidant, if there be oath againſt oath ; becaule it is 
ſuppoſed, that the plaintiff hath wrong done him, and that the 
detendant is the wrong-doer, and may therefore be rather ſup— 
poſed to ſwear falſely to protect himſelf from the juſtice of the 
law, than the plaintifF that is forced to fly to the law to obtain 
his right. Paſch. 23 Car. B. R. 2 L. P. R. 247, 248. 

3. Where there is a ſuit in Chancery, and there is a. feng/e 
witneſs againſt defendant's cath, tis not ſuthcient evidence to de- 
cree againſt him, nor will the Court after that ſend it to be tried 
at law, where one wirneſs is ſufficient. Hill. 1692. 2 Vern. 
283. Chriſt. Coll. v. Widdrington. 

4. There being cath againſt cath, whether a plea came in in 
time, it was referr'd to a trial at law on a feign'd iſſue, to ſatisfy 
the conſcience of the Court, and in the mean time the judg- 
ment to ſtand. Comb. 399. Mich. 8 W. 3. B. R. Collins v. 
Lawley. | 

5. Where the deſendant in his anſꝛuer deny'd notice of the plain- 
tiſt's title, which the plaintiff $roved by one awitneſs ; by the uſage 
of the Court of Chancery it is not ſufhcient to ground a de- 


cree for the plaintiff, being oath againſt oath ; but the cour/e 


Fas been to direct à trial at law. It was now ſaid by the Lord 
Keeper, that he did not ſee the difference between doing it per 
plura and per pauciora; for to ſend it to law to be tried, where 
the jury will certainly find it on the teſtimony of one witneſs, 
and then decreeing it on that verdict, is the {ame thing as de- 
creeing on one witneſs without any trial at all; and therefore 
directed it to be tried; but that the plaintiff ſhould admit the 
detendant's anſwer to be read at the trial, nt as evidence (for 
that he ſaid it could not be), nor ſhould they admit it is be true, bit 
75 be ſworn; fo that defendant might have the benefit of his oath at 
law, as in this Court, if it avould weigh any thing with the'jur ye 


P. 1796. Abr. Equ. Cates 229. pl. 13. Ibbotſon v. Rhodes. 


(C) In 
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(C) In what Cafes the Planie Oath is neceſſary. 
3 W HEN a bill alleges the avant of a deed, and * ſeeks relief But where 


: lief 
on the matter of that deed by a decree, there oath is 3 hog 


neceſſary that he hath not the deed. But where the bill ſeeks no law on the 


decree, but barely to have the deſcendant difcover if he has ſuch 
deed an net, or to have the deed produced at a trial, in that caſe 
the plaintitf ought not to be put to his oath. Tr. 14 Car. 2. 


1 Chan. Caſes, 11. Anon.—lb. 231. Tr. 26 Car. 2. Anon.— [ 


Vern. R. 59. Tr. 1682. contra. Anon.— Nell. Ch. R. 78. Tr. 
14 Car. 2. Anon. —Vern. 247. Tr. 1684. Godfrey v. Turner. 
bid. 3 10. Hill. 1684. Nicholſon v. Pattiſon.—3 Ch. R. 5. 
after Tr. 14 Car. 2. Anon. 


decd, if not 
loſt, but the 
remedy 11 
only inequity 
5o J 
(as in caſe 
of a cove- 
nant for far. 
ther aſſur- 
ance) there 
oath need 


not be made of the loſs. per North Ch. J. 2 Mod. 172. in the Caſe of Howard v. Att. General. 
Where the bill is for a diſcovery of deeds generally, and not of a particular bond or deed, oath need 
not be made of the plaintitt's not having them, per Ld. Macclestield. Ch. Prec. 536. Trin. 1729s 
Anon.-* Fin. R. 267. Mich. 28 Car. 2. Lathwell v. Foſter.— Fin. R. 444. Hill. 22 Car. 2. 
Lord Grey v. Warren & a!.—Vern, 180. Tr. 1633. Anon. — If the bill ſeeks relief generally upon 
any deed or bond, as to recever the money upon the bond, or the profits of the land under the deed g 
in theſe and the like caſes there mult be an affidavit z becauſe ſuch a bill does by conſequence ſeek 
to transfer the jur {diction from the Common Law to the Court oi Equity. Per King C. 2 Wms's 


Rep. 541. Trin. 1729. Whitchurch v. Golding. —And. 542. (the next day) Saunders v. Stephens. 


(D) Where a Plea of the Defendant muſt be upon see Plex 
O } | and Demur- 
atil, rerin Chan- 
cery, 


l. 18 a plea of cutlagury, or of priviledge of the univerſity, as 2 
ſcholar, defendant ſhan't be put to aver the plea on oath. 
Per Finch. K. Mich. 26 Car. 2. 1 Chan. Caſes, 237. Prat. v. 
1aylor, | 
2, Plea of out/arvry ſhall be put in without oath, becauſe of 
the identity of perſons. Per Lord Keeper. Hill. 26 and 2 
Car. 2. Chan. Caſes, 258. Maſters v. Buſh. 
3. The defendant never ſwears a plea of a former ſuit depends 
ing; but it is always put in without oath, and there needs no 
poſitive averment that the former ſuit is ſtill depending; for 
that is examinable by a maſter. Vern. 332. 'Trin. 1685. Wiling 


„ 


For more of Oath in general, ſee Atctount, Affidavit, Twn 
£©ath, and other proper titles. 
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3 
Fol. 146. 
1 


See Baron 
and Feme. 
— Grants 
(li. 8). 
See Faits or 
Deeds A). 
— Grar.ts 
(H. 8). 

See Infant, 
—-Faits or 
Deeds (A). 
—Crants 


1 
See Grant 
(D). 

If it appears 
upon cvi- 
dence that 
he was the 
ſame perſon 


Obligation. 


Obligation. 


(A) Obligation. N Nat Perſons may make an Ob- 


ligation, and 79 whim. 


. I F fome exvert makes an obligation it is void. 14 H. 4. 
30. b. 33. | 
{2. So if a mont makes an obligation it is void. 14 H. 4. 


31. 33+] 


3. If an infant makes a deed it is not void. Contra 14 H. 4. 
33- adjudged. | | 


= 


(H. 8). Feoffment (E). 


L. But the obligation is voidable 17 E. 3. 1. b.] 


(B) By what Names. 


[1.TF a man obliges himſelf by a falſe ſurname, he ſhall be 


eſtopped to avoid it; becauſe he may have divers ſur- 
names. 3 H. 6. 25. b.) 


who ſealed and delivered it, the ſame is ſufficient, and the bond ſhall bind him: but contra in caſe 


of a corporation. 


See Eſtoppel 


(0). 


See Faits or 


Deeds (C) 
Grants [C). 


See Faits or 
Deeds (C- 
Grants (C). 


Arg. 1 Le. 163. Mich, 30 and 31 Eliz. in Caſe of Marriot v. Paſcall. 


2. So if a man obliges himſelf by a falſe proper name he ſhall 
be eſtopped to avoid it. 3 H. 6. 25. b.] 


(C) To what Perſons it may be made, 


[I. AN obligation may be made to a feme covert, and good. 


3 H. 6. 23. b.] 


. [2. * obligation made to a chanon profeſſed is void. 3 H. 
. 23 ; | 
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Obltgation. | "Mm 


| (D) By what Words Obligations may be made. | Falſe $:M. 


Latin, improper or unknown Words.} 


II. 4 Emorandum that I B. have received 20l. of C. which 201, Br. co 
1 B. promiſe te pay to D. In witneſs wheref I have ſet 1 
my feal. This is a good obligation. 22 E. 4. 22. Curiam. ] 


Any 

words oy 
which the intention of the parties may ape ate ſufficient ta make the condition of an obligation. 
1 Saund. 66. in Cate of Butler v. Wigg. 


2. [So] If it be f thus viz. I I Hall pay to vii 201. In witneſs Br. Obliga- 
[2. | 99] e [thus viz.] 1 H pay te you 97 0a, 


tc. I put my ſcul, it is] a good obligation. 22 E. 4. 22 ein 


— Went. O. of Executors 116. 


[3. So thefe words crzccds vebis See. make. a good obligation. ws — 
a ion, pl. 63. 
22 P. 4. 22. cites S. C- 


C4. If a man binds himſelf i viginti nalilis, it is a good obli- r 

. . - . 1 oma- 
gation; becauſe there is not any proper Latin word tor noble. 28, Dis. 
Trin. 5 Ja. B. R. between Durchin and Vaghan.] tionary, 

| wherein 

(nobilis is ſet down for a nobleman, and alſo for the ſum of 6s. $4. it was reſalved that the bond 
was good; and therefore adjudged for the plaintitf, Cro. J. 263. Hill. 5 Je. S. C. by name of 
Matthew v, Purchins, als. Burchin v. Vaughan. 


(5. If a man binds himſelf iu friginti libris, where it ſhould be 4 08 
te RT . A 1 ».. A - N . 3 41 * PCURNTD {is 
triginta libris, yet it is good. Patch. 17 Ja. B. between Taylor , 1 41. 
and Thorp, per Curiam adjudged.) judged good. 

Cumb. 65. 
Trin. 3 Jac. 2. B. R. Dennis v. Snape. —So trice/ims /ibris, Ibid. 


6. [But] If a man obliges himielf i viginti liveris (for Figinii is 
libris), this is not good. Irin. 5 Ja. B. R. between Darebin and _—_— 2 
Vaghan, cited to be adjudged.]) C. 517. 

Mich, 11 
Car. B. R. admitted in the Caſe of Downs v. Hathwait,—So where the bond was in viginti itte, 
inſtead of libris, it was judged a void bond; cited per Cur. Cro. J. 623. Mich. 18 Jac. B. K. ia 
the Caſe of Hils v. Coor ER, a5 the Caſe of Parteroſ- .... 

Debt upon bond, conditioned for the payment of 201, Upon oper it appeared to be 
Aemiter obligari in quadraginta liberis ; yet plaintiff had judgment. 12 Mod. 435. i 
Palch. 13 W. 3. Homes v. Barneham. 


$2'3 


C75. $2] If a man be obliged in quinquegentis librit, this is not a Nele. 95 2 
good obligation for 509/. for quinquegentis is not any Latm cn oY 
word nor of any ſigniſication. Mich. 4 Ja. B. R. between Parry —Quingua- 

1 g. umi ie 
eris 1s good, 


Cro. J. 290. 


and Dale, adjudged upon demurrer. Mich. 12 Ja. B. fame ca 
in writ of error. Hobart's Reports 165, where the opinion was, 
that it was a good obligation for 500/.] Els v. 

Cleix. 
<uimpe pro quingue is not good. Het. $4. cites it as Parry's Caſe, —Qrimgze ior quiaque is not 
good. Yelv. gg. Hill. 4 Jac. B. R. Parry v. Dale. —And per Poph. Ch, J. gwvingae {with two 1's) 
6 iucongruent Latin; but quimye is uo Latin 2t ail, Ibis. 


ad. 


2. If 


52 Obligation. 


——ů Us. If a man be obliged in che nig librig, it is a good ob- 

Fol. 147. ligation for 7001. for it is a Latin word, tho” it be but barbarous 
Latin. Mich. 4 Ja. B. R. in the faid Caſe of Parry, ſaid to be 
adjudged and there agreed. ] 

Fob. 116. If a man obliges himſelf in /ptungentis & quinquagentis 

0 Fog tibris, it is a good obligation for 7501. without pleading, or find- 


Martes ing by the jury that the intent _ as ſo. Hobart's Reports, 162, 

v. Piccor, between Waller and Bigæt adjudged. Intratur. Trin. 44 El. 
Judged. Rot. 1031. in the Common Pleas. ! 

And a writ 3 

of error was brouglit, but {ays, it appears not what was done upon it. 


C10. If a man be obliged in /exrgintis libris for ſexagint. libris, 


yet it is a good obligation. Trin. 12 Ja. B. R. between Polley 


Cro. J. 338. 
S. C. by 


name ot 

Nlarſham v. and Haſbum adjudged. Hobart's Reports 28. 

Jolly 

Hob. 20. pl. 36. S. C. by name of Maſdame v. Jolly. 

Yely. 185. (1 [. If a man be obliged in ſexgintis libris for ſexcentis libris, 
OO” it is not a good obligation; for fexgintis is not Latin. Mich. 


that fexgin- 5 Ja. B. R. adjudged between Grey and Davies.) 

tis libris is 2 

word of no fignification, and adjudged that the plaintiff nil capiat per billam.—But where the wor! 
1 nia was put for ſeæaginta, judgment was given tor the Plaindiff, and affii med in error, Cro, 
J. 335. Paſch. 12 Jac. B. R. Marſtem v. Jolles. 


In fexaginta [II. [But If a man be bound in /exingentis libris, ſor ſexcentis 
eee, ibris, this is a good obligation; for ſexingentis is good Latin, 


is not good, 
Cro. J. 19. Mich. 5 Ja. B. R. per Curiam agreed.) 


Greg v. 
J. S.—This plea is mark'd (11) in the original of Roll as it is here, 


0a [12. If a man be obliged in //anta libris for ſexaginta libris, 
F GC, yet is good. Hobart's Reports 28. adjudged between * Parker 


J. 205. Trin. and Kennedy. ] 


6 lac. B. K. 


S. C. by name of Parker v. Rennady. * Hob. rg. Trin. 6 Jac. S. C.—S. C. cited 12 Mod. 


194.—; Mod. 281. Arg. S. C. cited accordingly, becaule it was an Italian bond, and not intended 


to be put into Latin, 


_ 1 (13. If a man be obliged in 7rigintata libris it is good. For 
;nely that it there is but one ſyllable (chat is to fay 7a) of ſurplus in the end 
Ingly that it 

was adjudg. Of the word. Nlich. 12 Ja. in the Exchequer Chamber, between 
OC ” Tetherten and Logyins adjudged. Which fee Mich. 12 Ja. B. 
301. ant a> Mich. 10 Ja. B. R. Hobart's Reports 26. fame Caſe. ] 
error. — Ad- 


judged accordingly. Cro. J. 309. Mich. 10 lac. B. R. S. C. by name of Biggins v. Ticherton.— 
Judgment affirmed in Cam. Scacc. Cro. J. 355. Mich. 12 Jac, S. C. by name of Higgens v. To- 
therden.—Yelv. 225, Loggins v. Tithertou. S. C. but reports it contra per Cur. that the plaintiff 
[ ] nil cap, per billam, inalimuch as there is no ſuch word as trigintata, and by conſequence 

53 the party bound in no lum, And it a han be bound in an obligation in (libris) 4 dees 
not ſay how many, it is a void obligation; per tot, Cur. quod nota, 


Mo. hy. C14. If a man be obliged in eino libris for octoginta 3. 
ſeems 8. C. bris, it is good. Mich. 13 Ja. B. W between Vernon and 
accordingly. Onſlow. 

—5 Mo d. 


23. S. Þ. but contra of ocligent.— Se in quirguagefimis libris, {all be confirued to be of al! I. 
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Obligation. 5 53 


ſenſe in a bond with quinquaginta, and the intent of the parties was ſo; and adjudged for the plain- 
tiff. Cro. J. 290. Mich. 9 Jac. B. R. Ell, v. Clark. — One was bound in nongints & eftoge/tmis 
liorir; the condition was for payment of jour hundred and ninety pounds with intereſt, Judgment 


upon a demurrer was given tor the plaintiff, Lutw. 422. Mich. 3 Jac. 2. Roſſel v. Roflel. 


[15. If a man be obliged in -:genta libris, with condition for 
payment of 401. tho” this word octigenta is not Latin, yet it is 
a good obligation for 80 l. Mich. 3 & 4 El. B. Rot. 1350, cites 
Co. 10. Fames's Ofborne's Cate to be adjudged. See the ſame 
caſe cited, Hobart's Reports 27, to be adjudged contra, and 
that it is entered Rot. 1988, and that it was“ 72h g/'s Caſe, 
where the record of it is ſet forth at large, and adjudged againſt 
the plaintiff, But the condition is not recited, nor any mention 
of it. | 
rig If a man be obliged in /ep:unginta libris, with condition for 
payment of 3501. it is a good obligation of Jool. Mich. 44 & 
45 El. Rot. 1031. b. adjudged, cites Co. 10. James Oſborne's 
Cafe. 133-] 

17. If a man be obliged in viginti libris, it is a good obliga- 
tion of 201. Co. 10, 133. Oltborne.} | 


22.—Het, 34. S. P. becauſe there is ſome colour of likeneſs ; but if the word be no 
% that nothing can be known what is intended it is otherwiſe, : 


(18. If a man be obliged by a bill in Engliſh, in fezoteene 
prunds, which is falſe Englith, yet it is a good bill of 151. Mich. 
11 Ja. B. adjudged, cites Co. 10. James Ofborne 133. for the in- 
tent of the parties appears. | 


OFoginta is 
not good. 
Dal. 37. pl. 
1. anno 4 
Eliz. Anon. 
— Hob. 
19. Mich, 
G. 


Br. Oblig2. 
tion, pl. 4. 
cites 3 H. 6. 
Latin word, 


So where the 
words of Aa 
bill obliga- 
tory were 

threty two 
fronds, tour 


ſhillings and ſeven pence, where threty was for thirty, and ponds for pounds ; upon a demurrer it 


was adjudged for the plaiutiff, Cro. J. 607. Hill. 15 Jac. B. R. Hulbert v. Long. 


(19. If a man obliges himſelf in quingint. duabrus libris, it is a 
good obligation of 521.the condition being for payment of 261. For 
this thall be taken as an abbreviation of quinquagintis, Mich. 
11 Car. B. R. between Downes and Haithwaie adjudged upon a 
ſpecial verdict, where the plaintiſf declared upon an obligation 
of 521. and the defendant pleaded non eſt factum, and this ob- 
l:gation and condition found in hæc verba. Intratur Hill. ꝙ Car. 
Rot. 195.] 


Jo. 366.— 
Cro. C. 416, 
417, 8. C.— 
Debt upon 
bond for 
50l. the ob- 
ligation was 
guantoginta 
libris. Judg- 
ment for de- 
fendant, for 


ine inſenſibility of the word, 2 Lev. 165. Hill. 27 & 28 Car. 2. B. R. Strange v. Greenhill,—— 


2 Jo 48. S. C. 


(20. If A. be bound 79 a her; F of a county in quadragent. libris = 


Kc. with conditiam ts appear &C. this being a bail-bond, it is not 
an obligation of 401. in as much as the word ger. refers to cen- 
um,, and ſo it is rather 4001..than gol. and the condition being 
Cllateral, caunot Nerv the intent of the parties. Paſch. 1651. between 
+ Felder and 7ove;, adjudged per Curiam, where the decla- 
ration was for 4ol. and upon oyer demanded xdemurrer, and 
alter argument at the har adjudged for the plaintiff, Intratur. 
Palch. 1650. Rot. 430. ] 


* Fol. 148. 


A bond was 
in guadra- 
ginta libris 
condition” d 


for payment 


of 180 /. the 
Court held 
tis to be 
good tor gride 


®ingentis, by reaſon of the greatnaeſ of the ſum expreſ.'q in the condition, tho" no moncy was 
fred to be lent upon it; and per Lord Chancellor, 11 it had been tZHadragerta had becu good i 


Vor. XVI. F 


lay 


N 


8 „ 


r 


8 


P 
. 


rr ng. 2 „ 
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* 


_ Obligation. 


— 


+ Scl. 241, 242. 8. C. adjor- 


law for 400 1. 2 Freem. Rep. 16 Hill. 1676. in Cane. Anon. 
natur. Ibid. 257, 258. S. C. adjudged accordingly. 


L 54 ] 21. Obligation was ſhewn in debt, which was Noverint &c. 
7:55 T. M. & J. G. tenemur J. M. in 201. & uterq' u tenet”, 
and in the percloſe Obligamus nos & quilibet naſtrum & e. without 
mentioning this clauſe, Sigil/um meum appoſui; and becauſe it 
was tenemur for teneri, and quilibet for quemlibet, the Court 
would adviſe &c. Quære. Br. Obligation, pl. 3o. cites 8 II. 

” 0. ** . „ . , . 2 © | 

A 12 22. If an obligation has incongruous Latin, yet it is good: 

thus, viz. f 

Norcrint contra of a writ; for a man may have a new writ, but nat a new 

anner per ebligation. Þr. Obligation, pl. 71. Cites 9 II. To 16. 

refers me 

T. N. de H. in Srzcbe W. in com. Darbie gereroſoe tenerie & firmiter g Ed. D. de M. ia | 

S. in com. Not. &c. ad quam quidem ſolutionem bene & fdeliter facieud. 66/igamus me heredes 

&c. figillo meo ſigillato dat. res git die Octob. an. regni reging dumini nſiri Facobie De. { 

gratia Angliæ &c. rexe dr ſenſeris ſuis de Seatiee ſexto, de Argliæ quadrateſimo ſecundo 1608. la I 

debt brought upon this bond the detendant demurr'd ; and adjudged for the plaintiff: for there 272 , I 

tos principal things to be contained in an cbligetion. 1. The parties to it. 2. "UThe ſum in ule - q 

5 F 
d 


OO 4 * * 
* 
. * 
a 5 de 
REST E- 3 


de pa 1s bourd ; and botli theſe are ſufficiently expreſs'd: and tho talſe Latin will abate a witty: 
e the party may purchaſe 4 new one, yet it ſhall not deſtroy an obligation; tor he cannot liave 


a new Odligation when he will. Per tot. Cur. Yelv. 193. Mich. $ Jac. B. R. Dod fon v. Kayes.— 


23. A. delivers 201. to B. te buy primes; B. makes a deed to A 
teſtitying the ſuid delivery and receipt; but the ſaid deed has not a 
word of promiſe, or teneri or abiigari, for payment of the fad 
ſum; Þ. dies inteſtate : an action of debt may be maintained 
upon this deed by A. againſt the adminiitrator of B. It was 19 
adljudged and aithrm'd in error. Jens. 195. Pl. 2. 

24. In quadraginta I &c. for libris was held an ill and in- 
iuthcrient obligation; for liba ſigniſies a cake, and the daſh does 
not help it; to {ris for libris is ill; and the attorney was com- 
mitted to the Fleet for his knavery. Noy. 109. Hill. 3 Jac. Sher- 
ret v. Mallet. | 
25. Tho” the words of an obligation are nat preper and apt, vet 
| it they are /ib/tantial, tis enough. Arg. Brownl. 121. 11 Jac. 
in Cafe of Hawkinfon v. Sandilands. | 
0 26. In quarior CONTum [:brts, it was doubted whether 1t was 
; to be intended 4ocl. or 104]. and it was adjudged naught. 
Her. 84. Paſch 4 Car. C. B. citcs it as adjudged in one Ran— 
dal's Caſe. 

27. In debt the plaintiF declared on a bond in triginta & fer 
libris ſolvend' Ste, and upon over the words of the bond were, 
fea triginta libris; and it wis held good, and no variance for it 
mall be taken as one ward. 2 Salk. 462. Hill. 3 W. & M. B. K. 
Henderſon v. Foſter. | | 

28. Theſe words in a bond, In premid. vigin. & anno reg"! 
Car. 2. miilimo ſexcent ſeptun' quarts, adjudged to be void ff 
inenſibility;z and being inſenfble, ſhall be rejefed, the reſt be- 
ing ſenſe without them. 2 Salk. 462. Paſch. 10 W. 3. B. R. 
Cromwell v. Grunſclen. 


29. In molt caſes, where the gent or gint, or the /ex or ht 
a . are 


Vi oY BO a 


e * 8 
. £4 * . * 
* 5 3 * = . os * 


Obligation. | ol 
ere right, the obligation has been held to be well. 2 Salk. 462. in 


Caſe of Cromwell v. Grunſden, cites Jo. 48. 1 Cro. 416, 418. 


2 Cro. 338. 

30. A man bound himſelf in guadrans libris, and the condition 5 Mod, 281. 
was for payment of 201. 128. The Court held that the word - _ and 
{quadrans had been void and infenfible, if it had ſtood by it ſelf, Ee 
as in caſe there had been no condition, er if the condition had Comb. 477. 
been cellateral; but fince it has relation to the condition, they 5, C. —13 


would take it to be explain'd by the condition, and to ſignify oy 


4ol. there being ſomewhat like quatuor or quadragint in it; Where the 
and there are cafes as {trong'and of as odd words. 2 Salk. 462. — 
Paſch. 10 W. 3. B. R. Cromwell v. Grunſden. 1 
in ſuch ſum, 
it was objected that the word (quadrans } was inſenſible; *tis true if the condition had beenfor pay- 
ment of money, to that it might explain what was meant in the bond, it might be good; but where 
the bond is lingle, or the condition is for doing ſome collateral act (as in the preſent caſe) which doth 
not explain what ſum is intended in the bond, there it is void, The Court ſtaid proceedings till the 
roll was brought in, becauſe it might be weil there, and ſaid that “ the condition of this bond was 
cel/ateral, yet the bond being made according ta the ſtatute, by which it is enacted, that none ar- 
reſted by proceſs &c. in which the true cauſe ot action is not exprefs'd, and for which the 
defendant is bailable by virtue of the ſtatute 23 H. 6. | cap. 10. ſhall be forc'd to [ 55 ] 
enter into a bond with ſureties for appearing in any tum exceeding gol. Now the condition of this 
bond being for appearing &c. that may explain what is intended by the word (quadrants) in the bond, 
viz. 421, according to the ſtatute, 8 Mod. 342, 343. Hill. 11 Geo. 1725. Anon. 


(E) Haw it may be made. * Single Obligation, - * This be. 
- O longs not to 


the plea ia 


1. IF A. acknowledges by a bill obligatory that he gaves ts B. Roll; but as 


10 /. to be paid at a day after, and by the ſame bill binds & ang; 
0 ; — . * 3 ONnuitions 
himſelf and his heirs in 20. and doth 19! ſay to L he binds (v) and 
himſelf; yet it is a good bill and ſhall be intended to be bound to ns y 
B. to whom he acknowledged before the 101. to be due. Mich. 855 ( , i 
) 4 Ill ” yo Rr g 1 F ; * 1. 8 0 w 8e 
10 Car. B. R. between Fran#/in and cthers plaintiſts, and Turner the obliga- 
defendant, adjudged upon a demurrer. Intratur Trin. 10 Car. tion was 
f — 5 Fa : 3 : taus, VIZ. 
Rot. 949. Fill, 1649. betu een. „ 
adjudged upon demurrer. 2 E. 4. 22.] mes ht 
P: G. 
fand bound (not ſaid to whom) in the ſum ＋ 161. and is t be paid to J. S. the elder's excontors; 
fo which payment ts be made I bind me, ny bein and executors (but fays not to v hom), the de- 
tendant demanded oyer of the cordition, which was (inter alia) if therefore the a-fendart ſhall pay to 
J. S. the elder's executors Withi? one year fe: bis d ath, the bond ſhall be woid; ard upen this the 
detendant demurred. And upon argument and deiiberation all the Court reſolved and ve judgment 
* the plaintiff, who was czecutor of J. S. 3 Lev. 21, 22. Trin. 33 Car. 2. C. B. Langdon v. 
100le. 


- 

2. A man bound himſelf to another 4 fay G. the third day of 
May next, and if he did nit pay the bl. the /ume day, Le granted 
by the ſame deed to pay to him the ſrme day 184. and after he did not 
pay the 61. the ſame day, by which the obligee brought action 
of 101, and recover'd; and ſo the obligation good for the greater 
ſum for default of payment of the leſs ſum. Er. Obligation, 


Pl. 79. cites 26 E. 3. 71. and Fitz. Det. 181. 
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Obligation. 


(E. 2) How it may be made. Jn the third Perot. 


da X . . 
Debt upon 1. 38 E. 3. Stat. / Tlerras divers people are bound in another Court 


un obliga + ; * 
tion, which 1. cab. 4 out of the realm, by inflruments or otherav1iſe, 


was in the 7? i accorded that all penal bonds in the third perſon be void, and 
th r4 perion, helden for NONE. | 

and no men- 

tion was that the parties had put their ſeals to it; and therefore by award the plaintiff took nothing 
by his writ quod nota; for this ſtatute is that the obligation in the third perſon in a Court out of the 
realm ſhall be void: but Brooke makes a gute 1t it be material that theſe words ſigillum appot.1t 
were wanting. Br, Obligation, pl 8. cites 40 E. 3. 1.— And concordat anno 7 II. 7. 14. as to 
the ſeal. | 

Obligation made in the third perſon is good enough; for this ſtatute is that of bonds made in a 
Court out of the realm in the third perſon ſhall be id, Br, Obligation, pl. 51. cites E. 4. 3. 
per tot Cur.— S. P. per Hank. Br. Obligation, pl. 65. cites 2 H. 4. 9. Sva gift made by deeds 
vol! to perſon quod prieſens ſcriptum tettatur quod A, dedit, traddidit &c. is zecd enough 
as it is in an indenture. Br. Obligation, pl. 51. ite3 8 E. 4, 5.— Brooke ſave, that hence i: 
ſeems that bonds in the third perſon not made in Courts out of the realm, are good. Br. Obliga- 
tion, pl. 65. 

This ſtatute is to be intended of bonds taken in other Courts out of the realm, and ſo it appeats 
by the preamble of the act; and it was prize'pa'y intended of the Courts of Rome ; and lo it ap- 
pears by Juſtice Hankford, in 2 H. 4. in which Courts bond, were taken in the third perſon ; 
v-herefore ſuch bonds made cut of the realm are void ; but other bords in the third perſon are re- 
ſolved to be good as indeatures in the third peiion, by the opinion ot the whole Court in 8 B. 4. 


Co. Litt. D . 


j =} (F) Nb Condition. [In reſpect of the Place where 
mane (A). - wrote. | 


Obligation [I. 1 F the condition be 4vrote on the back ef the obligation; yet it 
for 201. and 5 3 x = | 

adors'd be- uy good. 41 . 3.10. b. 8. II. 4. II. b.] 

foce lea ing and deiivery, thus, The intnt of this lend is 10 pay 161. for cots it is no good con- 
dition. Per Hukxon and Hlarvy vw .at is bret after ſeating and delivery is no part ot the conditio 
Het. 137. Hill. 4 Car. C. B. Layivi's Cate. | 


(G) By what ard an Obligation may be; Jen: 


en Several. 
„ Orig. is [i. [ F three bind themſelves & corum * qremlibet, either of them 
(quitibet). may be ſued alone. 34 L. 3. Execution 129. ] 
D. 310. b. [2. But te f them only cannot be ſucd, but either all ought to 
p. 0 be ſued er one. 34 E. 3. Execution 129. (Quere this).] 
* Orig. is [Z. If tz bind 'themlelves in an obligation, vel * alterun 
* earuin, this makes the obligation joint or ſeveral. 7 H. 4. 6. b.] 
terum noſtrum, they ouglit not to be uct by ſeveral precipes, but both together, or one of then 
by one precipe only, D. 310. b. pi. 8-. cates Mich, 7 H. 4. 2. 


D. 310. b [. If teu bind themſelves in an obligation by theſe words 0'- 
pl. 28. ligaumuss nos & quemiibet noftrum, the obligation 15 joint and ſe- 
veral. Dubitatur. 8 H. 6. 35. b.] 
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et queml'bet nojfirum conjunttim, and it was holden by the Court 


Obligation. | 56 


fe. It 7 bind themfelves in an obligation by theſe words P. 310. b. 
Obligamus nos S vtrumgue ugſtrum, the obligation is joint and 5 © 
ſeveral. 16 E. 2. Annuity 47. — 15 

are bound 


by wtrumgue raſir _ it is joint and ſeveral, Qurre.— D. 19. b. pi. 114. —Dal. 85 pl. 42. S. P.— 
Brut if three bind themicives S Hannu gun. tis 15 joint, per Auger; vecauſe it is uncertain 

u ho. — A. and B. 2% either of them do ack, wledge to oe &c. for which payment they bang theme 
lelves, is joiut aud ſeveral. Sid. 18). Paſch. 16 Car. 2. B. R. Burden v. Ferrers. 


6. If tus bind themſelves in an obligation by theſe words, Brown. 
Obligamus nos vel utrumque no/trum in the diſjunctive, yet the . U 
obligation is joint and ſeveral; for the word vel makes it ſeveral que ni un 
at election. Paſch. 11 Jac. B. R. adjudged upon demurrer be- 4 e 15 


tween Haukinfon and Sir James Sandelon. ] joint 


7 319. b, pl. 
Lo. laid to have been ſo ajjulged. So obligamus nos © utrumpue rum without the words in 
alia. Br, Oblivation, vi. $4. cites Fitzh, Anuuity 47.—S, P. 1 Salk. 93. Hill. 1 Aunz B. R. 
1 Cate of Kuvinlon v. Walker. 

S. P. Aud that it is as good as quemlibet in ſolido. Br. Obligation, pl. 86. cites 10 E. 3.—— 
8. P. Arg. Citrs it as lo held, D. 19. pl. 14 and 39 H. 6. 9. that uterque is as good as quilidet. 
2 Bull. 70. in Caſe of NauxtxNSown . SaAnNDILANn®s, And by Doderidge J. the joint delivery 
oi the bond i in this caſe thall not make it to be a joint bond, and not ſeveral, the ſame beine joint and 
leveral by the law; and the whole Court agreed that the bond was joint and ſeveral, aud judgment 
Was given aid entered tor the plainutf, — Cro. J. 322, S. C. adjudged. 


(7. If in a charter party the merchants covenant with the 
——_ in this manner, (that is to ſay) that the merchants for 
rhemfelves, their executors and admimfirators, and for every of them 
d: feveral'y Covenant, promite and grant te and with the oquners t9 
pay fer fr. tight of the ſip according to the rate of _ for every 
vnth th zat the ihip thall be in the ſaid 2 &c. In this caſe 
the covenant is joint and ſeveral in as much as the age 26- mat- 
ter 15 joint (th; it is to lay) the fraight to be paid by them all; L 57 J 
and the ſaid words ( an. fc r every of 7 them ) refer to the words 40 
{- monly covenant} and the firſt words (that is to ſay) for them- 
felves 5.7 make it joint. Trin. 8 Car. B. R. between Linn and 
i will plaintiffs, and Cref/ing and others defendants. Adjudged 
per Curiam upon demurrer. Intratur Mich. 7 Car. Rot. 108. ] 
8. By two, Oblig ramus nos S unumguemgue ug rupi, without Fr. Obliga- 
more makes it joint and ſeveral. D. 310. b. pl. 80. cites en = 
H. 16 K. 2. T* 


9. Uhree were bound in a bond by theſe words Ob/igamus nos 


to be joint-bond, and not ſeveral; for the word quemlibet is 
expounded by the word conjunctim. 3 Le. 206. Patch. 30 Eliz. 
B. R. Wigmore v. Wells. 


(H) Covenant [or Obligation] Joint or Several. 


Fol. 149. 


li. IF the merchants in a charter party covenant 4with the gavners See 0 

1 , that the ore merchant <vill pay 31. anather 30. and fl. 7—— 
fo # the gt; but the words are conveniurt ſeparatim, and in the . c—_— 
concluſion is ſuch clauſe, & ad perfermationem omnium & fingu- 2 
Jar um 
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57 5 Obligation. 


oy = [rum conventionum ex parte prediforum merca/orum perimplendas 
e te dant 7 . . . . 
1 ide mereatorumn prediftorum ſeparatim obligat ſeitſum præ— 
on „ fatis maziſirs & proprietariis in double the fraight; in this caſe the 
cConvenernsrt 40 D Proprietar!ls m ACubie the fraight; im this C 
ay & ſaid covenant is feveral by the words conveniunt ſeparatim, and 
UG Def Cho . 71 . . AI 
2% „„ the laſt part by which quilibet eorum obligat ſeipſum &c. refers 
* 3; * * 
eb-y er ei- to the precedent covenant, where they conveniunt ſeparatim, and 


ther of them ſo is allo ſeveral. 5 Rep. Matthewyn's Caſe. 22. b. adjudged. ] 
wriult ade 4 

ſucb a ſhip, ard pay far the fraight &c. The defendant pleaded in abatement, that the other coves» 
niator was in full lite not named, and prayed judgment of the writ. Holt Ch. J. took a diverſity 
between the words, viz. A. and B. conveniunt & quilibet egrum convenit, and A. and B. cendue- 
micnt pro fe & fuel bet cerum; for in this firit cate quilibet eorum convenit expreſsly fevers the 
hen; but pro quolidet eorum; ſeems to go to the thing to be done, that is, that they both or either 
of them would do it: but the other Juitices e contra; and judgment was, that the defendant thould 
anſwer over. 1 S4ix. 343. Hill. 1 Annæ B. R. Rovinfon v. Walker. 


2. If in an indenture there are three of the one fart, and tas 
of the other part in which the tavo covenant jointly and ſeverally to dy 
a certain thing, and the three covenant alſo jrintly and jeverally with 
the ſaid ters after the performance of the ſaid thing by the tus 15 
pay to the ſaid tæus a certain ſum for every particular &c. and after 
follow theſe general words (that is to ſay) pro vera & realt per- 
Frmatiane amnium articulorum & agreamentorum predifforum al- 
ternatim ntrugue partium piedidtarum chligatit ſe heredes, executo- 
res, adminiſtratores & aſſignatos ſuos in & ſubter penalitatem ſex- 
aginta litrarum ſterlingorum. The queſtion was, whether in an 
action of debt upon this laſt clauſe for the 601. the action might 
be brought againſt one of the ſaid three only, that is to ſay, whe- 
ther it be joint and ſeveral as well as the covenant is. Tr. 1652. 
Judgment was given againit the plaintiff, ſcilicet, that this co- 
venant was joint and not ſeveral (againſt my opinion) by the 
other three Judges. But diverſe of the Judges and Serjeants at 
the table at Scrjeant's-Inn in Fleet-ſtreet upon the putting of 
the cafe to them were of my opinion. Trin. 165 1. Rot. 5$22.] 

ee en [2. If an obligation be written in the name f tary joint and ſe- 

A nal. eral, and they ſeverally deliver the obligation at ſoveral times and 

ly in a boad, Places, yet this is joint and ſeveral. 8 H. 6. 31-] 

gre rx euies 

fei of May, the tber the firſt of July: this is a joint bond. Lat. 61. Arg. Hill. 22 Jac. in Caſe 

ot the Bithoꝑ of Norwich v. Cornwallis. —Sce Croft v. Harris. 


[ 58 J 4. If a man covenants with ten, and with each of them to male 
the fea bonus in D. and des nit do it, by which the land of tw of 
the ten is furreui:ced, the two may have an action of covenant 

1thout the others; per Cur. Br. Jointenants, pl. 72. cites 
6 | 

5. Where 7hree are bound by obligation i and ſcueralij 
and each in 12715, 3 obligee ſhall ng: have an adlion ggainſt 1's 
aline, but aguinſt att three or againſt every one by himſelf. Br. 
Jointenants, pl. 1. cites 27 H. 8. 6. 

6. A. beund in a band to B. and C. ſolvendum the one mzrety to 
B. and the cther mzzety 7s C. tis a ſeveral obligation, and e re- 
leaſe of one ſhall not prejudice the other, and yet by the pre- 

| : mines 


1417 


Cove 


- fon. 


mad 
be t; 
perf 
the 

9 M 


miſſes it was a joint contract; per Brown. J. Mo. 64. Prin. 
6 Eliz. Anon. | 
7. Bond to 2 for 20501. to pay 1091. to one and the other ow; * 7 
- . 3 „ Elis 
1001. to the other; one obligee dies; quære ii the whole ſur- mn 
vives. D. 350. pl. 20. Paſch. 18 Eliz. fel 
Cur, that 
the 2001. ſarvives, and that thoſe words, viz. 100 l. to one and 1001. to the other are void words, 
D. 350. Marg. pl. 20. 


g. Debt was brought upon a bill for 20). which was thus, viz. Ow. 127. 
Alemorandum, that I Wm. S. have received of T. B. 401. to the uſe S c—= 
f J. N. and I. his wije, equally to be divided betaueen them C. Refoived 
which ſaid ſum I actnowledge bs have received to the uſes aforeſaid, that they. 
and the faire to re-deliver at ſuch time as ſhall be thought maſt for the uy * 
refit and commscits of the ſuid F. N. and M. his wife. J. N. died by reaton of 


ute er and R. N. took adminiſtration to J. N. and brought = *** 
debt again{t W. 5. for 201. and agreed per Walmſley, Glanvill 7 
and Kingſmill J. that this is a debt due to J. N. and M. his 

wife. And per tot. Cur. if it be a debt, it is a divided debt 

and not joint; for there Glanvill ſaid, that there may be ſeveral 

bills to ſeveral men, of ſeveral ſums, viz. 201. to one and 20l. 

to another in one deed. Ex libro, Mr. Andrews, D. 350. 

Marg. pl. 20. Mich. 41 & 42 Eliz. Rot. 2504. Shaw y. 
Sherwood. | 

9. If three are nam'd in a bond, and but ze only ſeals, the Sid. 420. 

bond is fingle. 1 Saund. 291. Trin. 21 Car. 2. B. R. Cabel 1 iq 
v. Vaughan. gn. by name of 
Chappel v. Vaughan, 


10. Action of covenant was brought by the herald painters, & 
pro quolibet & fingulis enrum, that they ſhould oring their <virk to 
ſuch a place, and that there ſuch work ſhall be done & c. And be- 
cauſe one of the covenantors did not bring his work to the place 
aforeſaid, there to be worked, the others brought this action &c. 
and the action was adjudged to be well brought; for the action 
is founded upon the work not being brought to the place ap- 
pointed for it; and in this part the covenant is joint, and the 
intereſt joint. Skin. 401. Mich. 5 W. & M. B. R. Saunders 
and Johnſon. 

11. In indenrtures f apprenticeſiip, the fother covenants to pay 


dhe nn 


the aporenticelup money, the /or covenants to account for his 
ate geo, and in the concluſion futher and fon each bird theme 
ſelves for the true performance of ail covenants and agreements 
therein. Per Cur. Tlie end of binding the father was to anſwer 
wrongs done by the ſon; and he muit anſwer for any; and the 
covenant that cach did bind himſelf &c. mult be ſo where the 
fon. is bound to perform the thing for which the covenant was 
made, and this clauſe is ujually inſerted, thit the covenants may 
be taken diltributively, viz. that each of the covenantors thould 
perform his part, and this makes the covenant of the fon bind 
the father, who covenanted for him as well as for himſelf, 

8 Mod. 190. Mich. 10 Geo. 1. 1724. Whitley v. Loftus. 
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Obligation. 


* Vat ſhall be ſaid an] Obligation. 


[I. 2 man] obliges himſelf in a flatute merchant acknowl 

* before the Mayor of Lincoln, i if the /tntute has not 
the foal of the Ring annex:d to it, by which it cannot he a ſtatute 
to be executed en 7 to the ſtatute de mercatoribus, yet it 
ſhe!l be an obligation, upon which the obligor may be charged 
in an action of debt; for tho' it was intended to be a ſtatute 
and ſo 2 record, vet inaſmuch as it cannot take effect, it ſhalt 
be an obligation in as much as he has ſeal d it, and acknowledged 
it to be his deed. B. between Aſcue and Haliavorth ad- 
judged, po. which ;: udzment, a writ of error was brought in 


RH 39. El. B. R. and there held accordingly. 


2, that it cannot be ſued as a bond, becauſe it wants delivery, Mo. 4305. Frin. 
Gi dy Damt 01 A; cue vo Hohogwerta, i 


: (K) IVho fhall be bound by Obligation without 


naming. 


F 29 'HE executors of the cöligar ſhall be bound by the obliga- 
10 ny without naming * 45 3. 17 


[2. So tlie ordinary ſllall be bound; F be adminiſters. 445k. 


3- 17+] 


(L) What amounts 19 an Obligation or BA 5- 
Zalory. c 
T. L verdi which prove by ſpecialty, that the maker 

A is debtor to another, amount to a ſufficient obligation. 
D. 23. pl. 143. Trin. 28 H. 8. 

2. Any words, by which the intentian of the party may appear, 

are ſufficient to make the condition of an obligation; becauſe if 
the words, tho' they are 114 3 „ ſnalll be conſtrued void, and 
not a condilion, jen in ſeveral caſes the obligation ſhall be ſingle 
and of force againſt the defendant, the” he has perform” d the con- 
dition of it according to the intent of che Parties 3 and the con- 
dition being for the benefit of the deſendant ſhall be conſiru'd 
favourably for his advantage. Saund. 66. Paſch. 19 Car. 2. 
Butler v. Wigg. 

3. A man dectar'd in debt upon 2 of the deſendant /ca!'d, 
& non aliocatur, becauſe it ras nit ſpecialty. Br. Obligation, 
oo 67. cites 44 E. 2. | 

Debt upon tally againſt executors, which zally vas ſeals 

_ writ, and the teſtator had granted to pay 20l. at 2 days, aud 
ew; {catches Were p41; the tally, each fer 107, Per Skrene, the 
4 Writing 


Obligation. | _—_ 


writing may eaſily be waſh'd out by water or the like; and after 
it was agreed that the plaintiff ſhall be barr'd, Br. Obligation, 
pl. 80. cites 12 H. 4. 23. . . 

5. Icwe to A. B. 20l. ts be paid in wetcher. Action muſt be 
brought for the money and not tor the watches; for it is not 
certain how many watches. And. 117. Hill. 26 Eliz. Anon. 

6 A bill fealed was, viz. Memorandum, that [ have agreed to 
toy to R. S. 201. Exception was taken, becauſe the words of 
the contract are in the prater tenſe, but the plaintiff had judg- 
ment notwithſtanding. Le. 25, 26. pl. 32. Trin. 26 Eliz. B. R. 
Bedow's Cale. | 
7. A bill was made in theſe words, Be it known &c. that [ _ * 
obe 1 P. 141. t9 be paid at the feaſts Sc. together with 61. which p. ter 1b 
I owe him upon bills and reckonings, ſubſcribed <vith my hand. P. 141. judg- 
brought debt for 201. and adjudged againſt him, becauſe the ment was 
hill does not make him debtor for more than 141. and the words | 60 J 
(together with 61. which I owe by bills &c.) is only an explana- 33 pe 
nation of the precedent debt, and an aflent to pay it at a time upon error 
certain. Whereupon P. brought debt afterwards for the 141. brought, it 
Mo: 537, pl. 702. Trin. 36. Eliz. Parry v. Woodward. boi bes 
a debt of cl. and not of 14 J. and therefore he oucht to have counted accordingly, and at leaſt he 
ought to have counted upon the bill as it is. But all the Judges and Barons reſolv'd that it was good 
enough ; for there is 14 |. due upon this bill, and that which comes after the ſolvendum is void in 
like manner as that which comes aſter an habendum. Cro. E. 537. Mich. 38 & 39 Eliz. in Cam. 
Scacc. Woodward . Parry. 


8. A. B. and C. were bound to J. 8. in 400 l. by ſuch words, Vide (1) 
iz. Obligamis nes ad ſolution: n preditam & ſt defecerimus de ſolu- ? 2 
{tne prædlicta tunc currat fufer not, & quemlibet n:/trum pena fla 8. C. 
tutt {opti J. S. brought debt againſt A. only. The defendant 
pleaded that it was intended to be only a ſtatute, and becauſe it 
was not ſcaled in tuch a manuer as it ougit to be, with a ſeal of 
two parts, it was void as a ſtatute, and therefore ought not to be 
ſued as an obligation. Adjudged ani aflirm'd in error by all 
the Jultices, that debt was well brought upon it as upon an ob- 
ligation, becauſe it never had any effect as a ſtatute. Cro. 

L. 49. ich. 38 & 39 Eliz. 544. & Hill. 39 Eliz. B. R. Aſcue 
v. Hollingworth. 

9. 1 4. B. do bind myſelf to C. to pay to him all ſuch monies as D. cnn 
ones him, in witneſs whereof &c. and in the end of the bill un- 1 
derncath was written, that D. owed C. 40 l. and C. averr'd in johnſon v. 


his declaration, that A. B. owed C. gol. and judgment pro quer. Morgan. 


8 N : \ | But there 
Cro. E. 561. Paſch. 39 Eliz. B. R. Morgan v. Johnſon. the .warl 
are, Be it 


known Sc. that I A. B. d. acknowledge my ſelf to be indebted to C. fer all ſuch ſums of muney as 
D. my brother in law did owe the jaid C. A. and avers in facts, that D. then owed unto him 
45 I. &c. Walmſly and Kingfmill he!d t to be a good bill, and the action well grounded there upon, 
with this averment; for it is thereby reduced to a certainty ; and although it be uncertain in the 
words of the hill. yet u hen it may be reduced o a certainty, it is weil enough: but Anderſon and 
Clanvil e contra, becanle it ought to be certain what and to whom he owedit: and here to tay that 
owed that which his brother in law owed is void; tor he cannot be indebted for his brother's 
debts; for the debts of D. are not thereby diſcharged notwithttanding. But Walmſley ſaid, that 
bc words tantamount, that he is indebted in ſuch a ſum as his brother in law owed, and yet 
| wmereby 
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thereby the debt of his brother is not determined. And the like Cafe was adi udged in this Court, 
Faſch. 29 Eliz. Mnerefore, &c. adjurnatur. C 


to. Debt upon a bill, which was, Memorandum, that I A. B. 
do acknowolodge myſelf to ↄce, and do promije to pay to MH. the ſum of 


10. at au trme after the Feaſt of St. Bartholcmew, wwhenſoever he MY 1 
ſpall require the ſame, if M. Hall be then in life : for the payment Wl 

where:f bind my ſelf, my heirs, executors and adminiſirators to C. h. 

by theſe preſents Sc. In witneſs &c. And it was thereupon de- v 

murred, and adjudged for the plaintiff; and that it was a good WF ti 

bill to NI. by the words in the firtt part of the bill, and the words = - 

which oblige him to C. in the laſt part of the bill, are void. , 

> Il. To 886. Hill. 44 Eliz. Hardman v. John. .: 

Br. e 11. If the words of a bill be, 7 /ball pay 10 B. rol. it is a good WR 
ot F. 4.22. ground for an action of debt. Went. Off. Executor. 116. dr 
Th: Court 12. A. by <oriting impowered B. to collect and receive his mones WY fat 
3 2 "oy and rende, and prom ſed to all;w him 1001. a year for his pains, and = 
Chat obli.- drfe ault of pay imnent, that B. ho auld detain the ſome 1 this was ant 
anon; dur in the words following, viz. I di direct and af; 50. * B. to take aut vo 
Wn rerei de to his 6wn uſe 1000. of laww/ul money of 7 ngland, out of tie Ve 
Comb. y. felt many evhich he ſhall receive of mine. It was arg cd, * i: . Up 
Parl. fac. cannot be an obligation; for that it was only a bare lette bor 
2 pon of attorney and an authority, and no more; for there were Wi dona 
ef Throz- no words to oblige A. or which can make a warranty: and 4 
moron v. therefore if the money was not received, the party to whom the . 
>= ona note was given could not reſort back to him who made it. But it 
© = ods answer! d, that when one is indebted to another by ſimple br faid 
Contr: act, which is acknowledged by deed, an action of debt will virti 

lie agaiaſt his Cxecutor 3 for any thing which i is under hand and Kc. 

ſcal will amount to an obligation, eſpecially where the debt is the 

F 63 } confeis'd; and that there are words in tins deed to ſhew ney, 
what moncy was cue, and that makes it a bond: Þ. had Not 1 
judgment, but the judgment was revers'd on error brought, then 

but for another reaſon, viz. becauſe it was brought for three ment 

quarters ſalary, whereas the agrecment or contract was mtire. judg. 

3 Mod. 153. Hill. 3 Jac. 2. B. R. Plymouth (Counteſs) v. he de 

— pl. 1, 

1 Med. An action of debt on bond; upon oyer craved, it ap- Wrig 
* 5 to be thus, T. M. this zs t authoriſe you to ſeiſe and fell, 1 [0 
of Sawyet v. intich as will [alisfy a debt of ql. 16s. Gd. which I do acknowl: edge i Know 
Mawzridzes orve fo you T. A. and 10 return the overplis, and this ſhall be your n the 
e diſcharge. or fo doing &c. After a verdict for the plaintiſt, twas execut 
chatthe word moved in arreſt of judgment, that tho' this ſeems to be an ac- execut! 
oblige is knowledgment of a debt, yet 'tis but an authority. 42 E. 3. 9. long 3 
1 5 _ Per Holt Ch. J. It a man by writing wider ks hand and ſeal F 81. 
heid, that acbngeuleuge Ain If ts be indebted t ]. 8. in 10901. that is an obli- Jear ay 
the words, gation. By the whole Court judgment for the plaint it {, Holt's pay to 
_ oy. Rep. 207. Patch. 8 Annz. Mawgride v. Saull. 4 bond f. 
Kaon ledge to &c. were by way of parentheſis ; which Holt oppoſed. Judgment for the plaintif, We fo 
: 


: | ( M) Vid. 


Obligation. 61 


(M) Void. In Regard of the Words being Inſen- Vide (b). i 
| ible, &c. 7 


1. Obligation was by A. to B. that the obligee hu receive 5 1. 
i by the hands of J. S. This as to the receiving it by the 
hands of J. S. or its being to be paid by the hands of J. S. is 
void, and A. the obligor ſhall pay it preſently. Vide Br. Obliga- 
| W tion, pl. 56. cites 20 E. 4. 17. | 

z 2. Know Cc. that I A. B. am bound to C. D. in the ſum of Ec. 
Fr the payment of which ſum I give full power and authority to the 
= /:id D. to keep the faid ſum on the profits of the bailiwick of E. from 
d year 72 gear, until the ſame be paid. Per Cur. the plaintiff may 
bring his action, or levy the debt, according to the clauſe afore- 

ſaid. 4 Le. 208. Trin. 30 Eliz. B. R. Goote v. Winkfield. 
3. In debt for 101. the plaintiff declared, that the defend- 
ant concellit ſe teneri per ſcriptum ſuum obligatorium &c. The 
words of the deed were, I do acknowledge to Edward Watjon by 


— 


C 


= me twenty pounds upon demand for deing the work in my garden. 1 
Upon a demurrer to the declaration, this was adjudged a good 1 
bond. Vent. 238. Hill. 24 & 25 Car. 2. B. R. Watſon v. i 
= onacd. | . 
= 4. Debt on bond conditioned, that if the cbligee ſball pay 20l. in 2 
manner and form follacoing, wiz. 5 I. upon four ſeveral days therein 5 
Bo ramed, but if default ſhall be made in any of the payments, then the | 1 
= /ad obligatian ſhall be vid, or otherwiſe to ſtand in full force aud „ 
W virtue. The defendant pleaded that tali die, &c. non ſolvit 51. k 
Kc. and upon this the plaintiff demurr'd. It was argued that Þ 

the firſt part of the condition is good, which. is to pay the mo- 1 
ney, and the other is ſurpluſage void and inſenſible; but if it be | 

not void, it may be good by tranſpoſing thus, viz. I he do pay, t; 
then the obligation ſhall be wid; if default ſhall be made in pay- 12 
ment, Hen it ſhall be ged. The Court were all of opinion, that fi 

| Judgment ſhould be given for the plaintiff; and the Ch. J. ſard 0 
he doubted whether the Caſe of 39 H. 6. 10. [which ſee at (N). 2 

pl. 1.] was law. 2 Mod. 285. 29 & 30 Car. 2. C. B. Wells v. 5 
Wright. : 9 

5. An obligation to John Garnes the elder was thus, viz. vide (E) 3 

| Rngw all men that IP. G. de fland bound (but ſays not to whom) pl. 1. Mas 1 
in the ſum of 161. and is te be paid ts F. G. (the obligee) the elder's 8. C. 3 

| executors, for which payment to be made I bind me, my heirs and 7 
executors, (but ſays not to whom), The condition likewiſe was Þ 
long and ſenjeleſs in divers recitals, and inter alia recited a deviſe 2 


| of 8/. by a flranger, te be paid to John Garnes the elder, auithin one " 
year after his death, If therefore the ſaid P. G. (the defendant) ſpall 
pay to F. C. the elder's exccritors within one year after his death, the [ 62 ] 
bond ſhall be void. Upon demurrer, it was held by ſome that the 
11.0 words John Garnes the elder's executors] ſhould be disjoined, 
7 and read thus, viz. ( J. G. the elder his executors } and ſhould be 
7 id. taken 
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adjudged contra; 
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#*:: Juv of 7 


then the 2 N14 


plaintif demurr'd, and after 2dviſ2ment ſeveral 
gl, and the condition repugnant and void. + r Lev 77. S. C. 
. Vide &. 
this cafe it did) and at ter lar 


7 Annæ. B. R. Wells v. 
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taken [ ſas if the words were] F. G. the elder ard his executerc. 


Others held hal the words (The elder”s executors ) ſhould be 


wholly reje? \- as Vail, and chen the words ſhall be read 700 be 
paid 2 For. 5 2 only) for he cannot have executors in his 
life, ace ording to Cro. J. 358. Goorpuax v. Kxigur where the 
inſenſible words in an obligation are rejected as void, and the 
covenant read in the ſenſible words only; and judgment was 
given for the plaintiff, Per tot. Cur. 3 Lev. 21, 22. Trin. 
31e. E. B. Langdon v. Goole. 

6. The: fan in the obligation was expreſs'd by inſenſible 
wor: 15, viz. i: premid. vigint. which being inſenſible were reject- 
00, the relt being lenüble without them, or at leatt made fo, by 
being explained bi the condition. 2 Salk. 462. Paſch. 10 W. 3. 
em. Gruuſden. 


(N) Void. wo realen of Miſtabe in the Words. 
I. EBT. in 100ol. upon cdu 71 
that if Fe did _ Soy to the ble ee 00 1, that the obligation 
e be 3 &c. And in debt he aid the t he did not pay the 601. 
Fudgment ſi actis: and a good plea per Littleton. And Pritot 
laid that this caſe was adjudged in his ne, quod nota, becauſe 
the words were as above, and yet the rtent avas contrary, VI. 
that if the oblizor pays 601. that the ob! igation ſhall be void, 
and otherwiſe ſhall be in ſull force. Br. Obligation, pl. 42. 


cites 39 H. 6. 10. 


orting to the purport of the words parolx foot plea; ard puts Lord 
action, th 12 1 tent we mult vo oy „ ard not a mental. -S, C. gies 
14 & 15 Car; 2 B. R. * in Caſe of Vs « Ar.59p, But there, 105. It Wa 

the 05 . on den ifs that if the ae fons ds py the pla” ntiff 2 8. ptr Te! 7 1¹ 7 
Se 74¹¹ of pa ry met alta) y one day, that 
t pay at uch day; upon which tht 
if wi adj: 4 Iged that the obligat! on was un- 
accordingly. —Raym. 68.94. 
the condition recites a debt [a5 18 
gant 2 Salk 463. Mick. 


SONY, 


J. 104. be paid, viz. on every Saturgay ; and if 
[ie de ved be. The detenda int pi: aged that head 


terms, 


Wells v. Wriglit 5. P. 
an 2 zation not to pay it, 


For whet: 
'tis in that rep 


2. Debt. The obligation was Noverint univerſi &c. J. F. te- 
neri & obligari HC. Ky 10). flvordum eidem F. where it thould 
be eidem W. a1 the plaintiff counted ſolvendum &c. and did 
not ſay to whom; and per Cur. he ll jay ſolvendum to M. not- 
withſtanding the default in the obligation ; ; for the cb/igation it 
good without any folver dum, or day of payment, and the ſolven- 
dum to J. is farpluſage, and does not make the obligation void. 
Br. . pl. 47. cites 4 E. 4. 29. 


in 10 l. /lvendum ts me, this foi- 
* good and payable imme— 
72. cites 21 E. 4. 36. per Vaviſor. 


= 71 am bound to J. N. 


diately. Br. Conditions, pl. 1 


2 Si 5% 


Pact 


p:em.Nes, and the ſulvendum ſhall ba void. Per Clin. Ch. J. 
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Hille neo higillat. nor in cus; yet if a ſeal be put, the obliga- 


Anon. 


Obligation. + 62 


p b. 1688. B. R. in Caſe of Anſty v. Brian. For the plaintiff may declare on a ſolvendum to 
Dinſelf. Finch. Max. 13, b.—PI. C. 141. b. cite: 4 K. 4. 29 —4 Le. 248. Arg, cites 4 E. 4. 29. b. 


4. And if obligation be ſolvendum in cra/lins de dome/day, it is 
the like, per Brian. Br. Obligation, pl. 58. cites 21 E. 4. 36. 

5. The condition was, whereas the above bounden &c. ſhall L 6358 
and will &c. inſtead of This is a void condition, the ſame 
being altogether inſenſible and not compulſory as it ought to be, 
and ſo the obligation fingle and without condition, 2 Bulf. 133. 
Mich. 11 Jac. Marker v. Croſs. | 

6. Obligation concludes, that the cdtian of the obligation 2 Sund. 78. 
ſhall be void, where it ſhould be the Cabligation) omitting (con- N;, 
dition) yet good. Sid. 456. Paſch. 22 Car. 2. B. R. Maleverer S. C. 
v. Hawkiby, | 1 39. 


—— 
. 


2 Keb. 625. S. Go 


(O) Void. In reſpect of Oyuiſſiaus of Words. 8e (E. 


[. A Man was bound in writing 7s deliver 20 quarters of corn to » ai 
the plaintiff /uch a day, ts the perfirmance of which he B. 
bound himſelf in 1005. and did not ſay to whom, and vet well, per ſaid, 2 
Cur. for it ſhall be intended to the plaintiff; but, per Littleton, 44 . 
© * . X 8 Heer "IT 
the count cught to be that he bour:d himſelf to the plaintiff by theſe i 
5 5 ; \ ati... [AAA A 
wrds &c. rehearſing the words of the deed. Pr. Obligation, pl. 46. whom) in 
cites 2 E. 4. 20. | 2 ol, to be 
for:e:ted 
upon due prof of any part of theſe ariic!es on eithey ſide, but did not ſay upon due proof of the He, 
the articles, yet made good by conttruction. Lutw. 441. Mich, 1 Jac. 2. Watts v. Pitt. 


2. Debt upon indenture of covenants, made by H. abbatem 
beate Marie de W. and in the end it was, ad quas conven- 
tiones perimplendas H. abbas de I. obligat. ſe &c. in fol. and did 
1 jay predlictur H. abbas, and yet well; for it ſhall be intended 
the fame abbot who was named before; quod nota. Br. Obliga- 
tion, pl. 52. cites 11 E. 4. 2. 


J. Ad quam We. obligs me per preſentes dat. &c. and ſays not See Faits 
(HY pl. 9. 
: - Gm, andthe notes 
tion is good; per 2 Juſtices. D. 19. pl. 113. Trin. 28 H. 8. ere. 
S. P. Dal. 1. 
| | p!. 4. cites 
S. C,—Cited per Portman J. to have been lately ruled, and ſays that the words tener! & firmiter 
7618571 ma; be lapplied dy words purporting the ſame. D. 23. b. pl. 140. 


4. The ohligor's ſubſcribing his name to the bon«! is ſuſſicient, 2 Rep. g. ac. 
notwitliſtanding that his chriſtian name is blotted or leſt blank in 
tie bond. Cro. J. 261. Mich. 8 Jac. B. R. Dobſon v. Keys. 

5. If a man binds his heirs to pay a ſum of money (and does For — 

. . 8 . 0 NATL 

t bind himſelf), this is void. Arg. Show. 379. Paſch. 4 W. & M. j-* beir bac 
cites Hob. 130. Oats v. Frith. | as part of 
himſelf, and 
&erefore begioning with himſelf. Leb. 130. Tin. 12 Jac. Oats v. Frith, 
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Obligation. 


6. If J. S. be bound in.. . /ibris (with a blank or ſpace), 
and not ſhewing in how much, it is not good. Per tot. Cur, 
quod nota. Yelv. 225. in Caſe of Logging v. Titherton. 

7. Where the heires were mentioned only. in the condition, and 
not in the obligation, the Court would not intend a real lien 
againſt the heir, tho' he be bound by the obligation of his an. 
ceſtor unleſs he be expreſsly named; tho' otherwiſe of an exe- 
cutor who has effects; and therefore judgment was arreſted. 
2 Saund. 136. Trin. 22 Car. 2. Barber v. Fox. 


[ 64 P) Where the Obligations are nt or ſeveral, er 


@ feme were bound et uterque in ſalid'; the 2 faid, that the 
h 


 #hat he and N. were joint abligors, without any traverſe that he 


both, Rules, Pleadings &c. 


leaded upon it upon -/2t præcipe, and the cue appear!, 
he ſhall not be compelled to anſwer without his companion; 
contra if he had impleaded them by jevera/ precipes. Br. Dette, 


pt. 197. cites 48 E 3. 1. 
2. Debt upon an obligation againſt N. who ſaid that he and 


I. \ \ THERE two are bound each in the awhile, and are im- 
P 


eme toon to baron E. to whom E. the plaintiff has releaſed all actiam 
by the deed which he ſbeaued, judgment &c. and the plaintiff fats, 
that at the time of the making the obligation, the feme was covert of 
W. fo he can never have action againſt her judgment &c. and 
the opinion of the Court was, that it is no bar. So of an obligi- 
tion made by J. and a monk, and the plaintiff releaſes to the 
monk. Br. Dette, pl. 73. cites 14 H. 4. 29. 

3. In debt upon an obligation the defendant pleaded to the 
writ, that J. S. was bound with him nat nam'd &c. and the plaintif 
faid that J. S. was within age &c. the deſendant was compelled 
to anſwer alone. Br. Dette, pl. 75. cites 14 H. 4. 32. 

g. In debt upon a bond again}? A. it is a good plea to the avril 


was obliged alone. Br. Brict, pl. 179. cites 22 H. 6. 4. 

5. So in debt againſt a prior, to ſay that he and the covent madt 
the bond without any traverſe. 5% Brook ſays, it ſeems that F 
it 2oas in bor, as it is to the writ, he cught 15 traverſe it. Br. Ibid. 

6. In aſſiſe. Where a man is bound to two, the one dies, tht 
ether brings action, and he declares that the other is dead; this b 
ſuſhcient, tho' he does nt ſuy before the aurit purchaſed ; ſor if i 
be otherwiſe the defendant may allege it; per Newton. Br 
Count, pl. 38. cites 22 H. 6. 11. | ; 

7. In debt againſt J. N. upon a bond, and he demanded oyer of it 
and had it, in which were teu other obligars, by which he d. 
manded judgment of the count, becauſe it was a joint bond, an 
the others were not named, & non allocatur; by which he ſal 
that it appeared by the bond, that the other two are bound who 


are not named, judgment of the writ, & non allocatur ; for this 
7 13 


Obligation. 


is no form of pleading, but /i in fa, that he and the other 
eus made the bond, ubs are alive nat named, judgment of the writ; 


quod nota. Br. Brief, pl. 26. cites 28 U. 6. 3. 

8. Where there are two joint obligors, and the c&/igee gives a 
linger day of payment to 5112 of them, and in the mean time /ues the 
ther, a ſubpzna may be brought by that other; for it is for 
the ſame debt, and if the one had paid all, or if the obligee had 
agreed to accept the money from one. who 1s indebted to 
one of the obligors, the other joint debtor ſhall have advantage 
thereof; per the Ld. Chancellor. Br. Conſcience, pl. 3. cites 


9 E. 4. 41. | 


9. If three are bound & quilibet in toto, and one is impleaded for 
the debt, and the plaintiff recovers, and after impleads another of 


them, the firſt recovery is no bar; for it is no ſatisfaction ; con- 
trary if the plaintiff ales execution by the recovery; note the di- 
verſity. Br. Jointenants, pl. 31. cites 4 H. 7. 8. | 

10. If four are baund by obligation jointly, & utergue eorum per 


e, the obligee may charge any of them by themfelves feverally ; but if 


he ,mpleads taus of them they may abate the writ ; for if he will 
charge any of them jointiy, he ought to charge all the four. Br. 
Obligation, pl. 94. cites 10 U. 7. 16. | 


64 


S. P. And 
this was 
pleaded in 
abatement 
ot the writ 
aſter they 
were out- 


lawed, and had ſued charter of pardon and ſcire facias upon it, and there pleaded this upon the firk 


original, Br. Dette, pl. 69. cites 12 H. 4. 21. 


11. J. S. maſter of the fraternity of D. and his confreres grant 
10/. annuity to A. ſelvendum Sc. In cujus rei teſtimonium, J. S. 
the maſter, and confreres put their common ſeal, and the ſaid F. S. 
wwillum ſitum af petit Sc. A. ſhall have action againſt the corpo- 
ration only; for tho? the maſter night charge himſelf alone, by 
reaſon of his 2 capacities, yet this does not charge him alone, 

ecauſe all are the word: of the corporation, and ns ſeveral avords 
by him only; and where the words are joint, the feveral ſealing 
will not make an obligation ſeveral. Br. Faits, pl. 106. cites 
10 H. 7. 16. pl. 15. 

12. Sigills fus figillat. may be referred to both their ſeals, and 
both may uſe one ſeal, Cro. E. 237. Mich. 33 & 34 Eliz. C. B. 
Bretton v. Bolton. 

13. An obligation was entered into by three to J. S. which tho' it 
was in the nature of a ſtatute- ſtaple, yet for want of being ſealed 


* 


65 1 


Sid. 420, 8. 
P. and that 
it feems 


with a ſcal of two parts, 2 ec! as an obligation againf? one only. judgment 


It was objected, that tho' it be an obligation, yet it being jointly 
entered into by three, therefore one cannot be ſued without the 
other. But it was reſolved and affirmed in error that debt lay 
upon it, and that the declaration againſt one of the obligors 
buy was good enough, altho' the words of the obligation are 
joint; becauſe it does not appear that the other two did ever ſeal 
ih er that they are alive, which ought to be ſhewn by the defendant, 
it he will have the advantage; for otherwiſe the Court will — 
inten 


thall- be for 
the plaintifh 
and that the 
declaration 
is good, and 
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Tum 2% be that the third never ſcaled. 3d. If abligation be made to three, 


65 Obligation. 
the bond. intend it. Cro. E. 494. Mich. 38 & 39 Eliz. and Hill. 39 liz, 


. R. Afcucv. Hollingworth. 
Named 1 


the writ. Trin. 21 Car. 2. B. R. Chappel v. Vaughan At another day it was adjudged fer the plain- 
ud; but detendant might have pleaded his ſpecial matter in abatement, Ibid. | 


14. If two are bound ſeverally and jointly to me, and I ſue 
them jointly, I may have a capias againſt them both, and the 
death or eſcape of one {hall not diſcharge the other; but I cannot 
have a capias againſt one and another fort of execution againſt the 
ether ; becauſe tho' they are two ſeveral perſons, yet they make 
but one debtor when I ſue them jointly. But if I /ue them ſe- 
werally, J may ſever them in their kinds of execution; for tho 
the obligation be but one, yet the originals, the ſuits, pleadings, 
judgments, and executions are ſo divers as if they were upon ſe— 
veral obligations; but yet fo as if a very ſatisfaction be had ot 


one, or againſt the ſheriff on an eſcape of one, the reſt may be Wm 
reli-ved on an audita querela, Hob. 59. in Cate of Foſter v. BR 
Jackſon. 1 

15. Debt for 91. 12s. 8d. upon a bill obligatory, dated iſt 1 
dlay 8 Jac. ſolvend iſt November following: the defendant de- g 


mands over of the bill, which is entered in hæc verba; Be it 
known that 7. V. C. do acknowledge my ſeif to cu, and to be In- 
debited to J. F. and V. S. in the ſum of 91. 125. 8d. to be paid 
the firfl of Nevember folliwing ; for which payment to be made, 1 
bind myſelf to J. F. in lool. dated &c. And it was thereupon 
demurred; and whether F. ought to bring the action for the 
1007. or both of them for the 911. 125. 8d. was the queſtion; 
et adjournatur. Cro. J. 291. Trin. 9 Jac. Foxhall and Sands 
v. Corderoy. | 
16. If three are b:und, and the actien is brought againſt tw, 
the plaintiff ought to ſew that the third is dead. 2d. If two or 
three are bound, and ene dies, the action cannot be brought 75inti; 
againſt the ſurviver, and the extcutor of him that is dead. But it 
three are bound jointly, and action is 679vught againſt tavs without 
Sid. 420. {peaking of the third, it was doubted if it be not good; for it may 


a 
« 


Car. 2. B. ; 3 
R. S. P. in and 4% bring action, they * to * ſhew that the third is dead. 


Caſe of 4th. If two or three are bound jointly, and one dies, the executor if 
Chappel v. the deceaſed is utterly diſcharged. Sid. 238. Hill. 16 & 17 Car. 2. 
Vaughan. = / 

B. R. Otborne v. Croſbern, & al. 
5. P. But 17. In debt on a bond againſt one, it appeared that another 


— keee” ws bound with him, and for that reaſon the defendant demur- 
pleaded bi: red, but adjudged for the plaintiff; for the defendant cannet de- 


| 66 ] mur in ſuch cafe, unliſt the ther obligor be averr'd to be living. 
ſpecial ma- and alſo that he ſealed and delivered the bond. Vent. 34. Trin. 
ter in abate- 21 Car. 2. B. R. Cabel v. V. 

ment. Sid. 8 „ augnhan. 
421. 8. C. ö 

by name of Chappe! v. Vaughan—1 Saun d. 291. S. C. acc.— Where plaintiff declares againſt ore | 
upon a deed, by wiich it appears that another was buund with him, it ſhall not be intended that 13 


the other ſcaled widely averred on the detcadant's ſide; otherwiſe where the declaration is 199 
malle? 


Obligation. 1 66 


Matter of record. Vent. 126. Tin. 23 Car. 2. B. R. in Caſe of PuTT v. NosworkTHy, cites 
t as held per Cur. in Ca ATWEHICUT's Cale, als. Bund v. Cartwright. 


18. And if one be bound te two, one obligee cannot ſue unleſs Hard. 198. 


he awvers that the other is dead. Vent. 34. in Caſe of CaEL v. > "I 72 

VAUGHAN, Cites 1651. B. R. Levit v. Staniforth. cis ; 

; 19. Cac obligor is ſu'd to judgment, and thereupon a ff. fa. 6. 3. 36 H. F 
and the money levy'd by the therit, and this is pleaded by de- 16. 6 E. 4 
, fendant the co-obligor, and held ill. Where a ſcire facias or“ 1 
f debt is brought on the judgment againſt the party himſelf ; ſuch I 
: plea may be good; for he thall not pay twice. But a co-obligor | 
" can plead nothing but ſatisfaction actually made of the debt. 4 
' [FS 2 Show. 394. Mich. 36 Car. 2. Dyke v. Mercer.——lbid. 498. ; 
„ Arg. cites the Cafe of BLOMTIELD v. UsH wick, 5 Rep. 86. 2 
Mo. 459. 3 Cro. 478. Whitacre's Caſe, 1 Cro. 75. | 1 
x Ws 20. Where two are jointly bound and one dies, you mult {ie 4 
c FX the /urviver, and cannot bring an action againſt the executor or % 
' 7 adminiſtrator of him that is dead; but if bound jointly and } 
= Afſeverally 'tis otherwife. 2 Vern 99. Paſch. 1689. Anon.—In 

lt & the 6r{t Cafe plaintiſf mult ſet ſorth in his declaration that the \ 
other is dead. Sti. 50. Mich. 33 Car. Blackwell v. Aſhton. E 
= 21. It one be dead, there the declaration againſt the other 5 
- RX alone is good; and upon non eff factum, he ſhall not have the 1 
:4 advantage; becauſe this is his deed, and a ſeveral deed ; but be- 3 
1 cauſe the lien is joint, there if it be pleaded in abatement, that by 
on another ſeated the deed who is not named, and is yet living, N 
he . judgment ſhall be given againſt the plaintiff; but if it was upon 1 


2 contract & nil debet pleaded, there without queſtion, the de- 
fendant might give in evidence that the contract was between 
him and A. B. &c. not named; and upon this it would be 
againſt the plaintiff; per Holt Ch. J. Skin. 280. Hill. 2 W. & M. 
B. R. in Caſe of Boulton v. Sanditord. 

22. A. executrix and refidvary legatee of her former huſband, 
lends 100 l. to B. and C. for which ſhe 2 a note in her ab 
nane, and a bind in J. S. g name in truſt for herſelf. After- 
wards A. marries B. this is no extinguiſoment of the bond, as it 7 
would have been had it been in her own name. 2 Vern. 290. 1 
Paſch. 1693. Cotton v. Cotton. | 

23. There is a difference between a bond jointly and feverally, 


and a recognizarce joint and ſeveral z for upon the bond you 
can't ſue both jointly and feverally, but upon the recognizance | 
you may; per Holt Ch. J. 6 Mod. 197. Trin. 3 Annæ. B. R. 4 
in Caſe of Fanſhaw v. Morriſon. Y 
; > 
( Sd or not, where the Sclueudum is to 4 1 
SIranger, f 
S i] 
. Wi | 3 | : 
d that a. JF A. be bound unto J. S. in an obligation of 201, and in 17 4. bad þ 
1 | the obligation itſelf it is thus, 79 be paid unto J. D. this eig ; 


obligation is not good. Trin. 24 Car. B. R. lor to J. 8. it 20% 0M iT 
Vol. XVI. | Cannot F 
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66 f = Obligation. 


por eo cannot be good, the obligor not being bound to pay him the 
C.whoBa 20 l. in which he is bound; * the ſolvendum is to J. I 


franger, & 


payment to And to J. D. it cannot be good; becauſe if A. pay not the 201, 
C. is a pay- J. D. cannot ſue for it; ; for A. is not bound unto him by the 


ES obligation, and ſo the obligation is void to all intents; and 


action upon W here a deed can have no operation in law, it is utterly void, 
{ 67 J] and it is as if no ſuch deed had. been made. Sed. qu. r I tee 
it, te count no realon Way it thould not be a good bond; ; It is a common 


_— S un. 
_—_ ar 3* thing in covenant z er if it had been in the conaition of the bond 
ſolvend' to 79 pay money f a ſtranger, there had been no doubt in the cale. 
K. Arg. 2 3 £ R. 2 -) 1. 
6. Mod. | : 
228. Mich. 3 Ann. B. R. in Caſe of Ro! 'erts v. Harnage. cites 4 F. 4. 19. 2 Keb. 1 
per Cur. if A. makes a bond to B. /oivend* je perſon as B. jhall appoint, Ii B. does appoin 
oe, payme:.t to him is a payme!t to B. and it B. appoints none, it mall be paid to B. himlelt. bb: i. 


2 Keb. 81. 2. A. was bund to the Queen /olvend' to J. K. to the uſe of the 


S. . and Dueen. In lebt brought up 02 th 18 hon 4 the dotcndant de- 


that the ' 1, _ , \ . 
Corrine. murred ;z and it way ſaid, that the ſolvend' to the ſtranger is 


clin'd that yoid, as well as if it ad been to the obligor himfclt ; 3 and the 
there are Court | inclin'd that judgment thould be for the plaintiſf for thus 


ſufficient 
words.of Teaſon; but adjor :natur; Sid. 295. Trin. 18 Car. 2. B. R. 
obligation, Queen Mother v. Challoner. 
Ms that 

the Queen might Cv=clare on an obligation generally to herfeif, notwithſtanding the payment te 


to another jor her u! " 


1 
a 
1h 


6 Mo4. 223, 3. A. ho bound to T. in 40! /; lvend. to his atizrney or his 
* aſſigns. This bond was declared upon as payable to A. himſelf, 
and held good; for teneri made it a debt to A. and conſequently 
it may be paid to him; a ſolvend' to any body elſe would be re- 
pugnant. 2 Salk. 659. Mich. 3 Ann. B. R. Roberts v. Harnage. 


(R) For ed or 3 'd by what Eatry, LUC 
lion, Ec. 


Fer an - 1. DEBT upon an obligation for SE of rent reſerved when 


[1071 ca- 
EO te 5 a leaſe jor years m ide by the plaint WG F to the defendant ; the 


pertion'd ;; def zdant ſa id that before that tf e plais 4% any thing g had, 7. N. 


her , 
For M here 44 feiſed au L Vue the Pieintt and lab other daughters aud 


he is hound y- 7 ; 
F and the plain 27 entered into all and leaſed tz the "defend dnt 


ray 61. and rendering the rent, and he Was bound to pay it, ad before any day 
ir of payment the two other daughters enter 2 judgment ſi actio. 


er LN And the belt Opinion Was, becauſe by the entry into two parts, 
tion is dor. tie rent ſhall be Pportionec d, and che detendant has not t paid 
tenen. Ibid. the third Part of tlie rent ac e to it, therefore the oblieh - 
25600 tion is forfeited Pr. Obligation, pl. 6. cites 20 H. 6. 23. 

tere hat if the entry Fad difraiid the ue, if i e piainiiff in lve wholey that then "the cli e 
b orien d//Cbarged int ail, by 


} Obtaticn; were 7 d which were after reſum'd, and admit- 
ted that this is a « good plca in bar in debt upon an obligation for 
performance 
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Obligation. 


performance of the covenants in the indenture of leaſe on the 
part of the leſſce. Br. Obligation, pl. 39. cites 21 H. 7. 6. 

3. If a man be bound 10 pay the rent reſerved upon ſuch a leaſe 
for years made of the land by the obligee to the obligor; if the 


chligee enters into parcel of the land, the obligation is diſcharged 


for the non-payment during this time. Br. Obligation, pl. 76. 
cites 4 H. 7. 6. per Brian and Keeble. 

4. If a man be bound in a bond depending upon covenants, or 
upon a leaſe, if he can aviid the leafe or covenants, then this is 
an avoidance of the bond. Br. Obligation, pl. 88. 

5. Bond to perform covenants in a leaſe, one whereof was to 
pay the rent at the day. Debt was brought for non-payment 
of the rent. By the recovery the obligation is determined. 
Cro. E. 332. Trin. 36 Eliz. B. R. Andrews v. Wood. 

6. Judgment is a good plea in /atis/afion of a bond; per Cur. 
12 Mod. 248. Mich. 10 W. 3. Roe v. Nedham. 


(S) Manment of Obligations. 68 1 


1. AFTER aſſignment of a bond, the money in equity is the 
aſſignee's, and payment to the obligee after notice of the 
aſſignment is not good. 2 Vern. 540. Hill. 1705. Baldwin v. 
Billingſley. 
2. J. gave bond to the defendant C. of 2521. for payment of A bond is 
221. The defendant aſſigns that bond to the plaintiff in ſatiſ- Hgnable , 
faction of a debt of 561. and to indemnify him againit a bond the and 
he was bound in as ſurety for the defendant C. and at the fame when aſhgn- 
time the plaintiff C. gave a note to the defendant to indemnity 27 
him againſt a debt of gol. to Jewel, in which the defendant eb 
C. was bound as ſurcty for the plaintiff. Lord Chancellor de- fame equity 
creed the plaintiff to have the benefit of the bond, and thereout „ 
to diſcount the debt to Jewel, the note being (as he ſaid) in the r. . j 
* bl 5 biigee. 
nature of a defeaſance to the bond; and although the aſſignee 2 Vern. 
comes in upon a full and valuable conſideration, yet he muff 7775 9 
take the bond ſubject to the ſame equity, as it was in the obli- LO y. Bui 
erb hands. 2 Vern. 692. Trin. 1715. Coles v. Jones and ſon. 
oles. 


(T) Agreement. In what Caſes the Condition of a 
Bond being to do ſome Act, it ſhall be decreed 
to be executed in Specie, or only as a Condition. 


1. AFTER the ſtatute of 32 H. 8. a tenant in tail binds himſelf 
by obligation or recognizance not to make a leaſe for 21 
years or three lives; if he makes ſuch leaſe it ſhall be good, but 
e bond or recognizance is forfzited. Jenk. 120. pl. 41. g 
2. An agreement contained in the condition of a bend, ſhan't be A bond of 
G 2 turn d © 2049 
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68 Obligation. Occupant. 


turn'd into a collateral execution, by decrecing the land. Ch. 
 wazenter® Caſes 188. Mich. 22 Car. 2. Bagg v. Foſter. 
ez J. F. in conſideration of J. S marrying A.'s daughter e ſettle one third of whatever eftate ſhou't 
come to +im upon the dea: of A. gather upon the ſaid J. S. and his daughter, within tluce 
months after his the ſaid A.'s tather's death. "The father of A. died, and the third part of the 
eſtate which came to A. was 16-01. per ann. Parker C. decreed, that the condition of the bond 
ſhould “ be ſpecifieally performed 5 for the defign of this agreement, of which this bond was an ev;e 
. gence, was to mate a laſtirg provijiin, which could never be ſatistied by the fortenure of tle 
penalty, which in ſuch cate would be all the huſband's, aud ſo no proviſion for the wife or childten. 
16 Mod. 511. Hoon v. Trevor—— 2 Wai's Rep. 191. Mich. 1723. S. C. * 8. P. 10 Mod. 
462. Mich. 6 Geo. 1. bluudel v. Barker, | 


z odo. 


© Nod. 62. 
$. C. Ali- 

ſon's Cale. 

—2 Vern, 

394. Gar- 

diner v. 


Pullen. l 1 3 
Mich, 1-6. (For more of Obligation, ſee Alignment, Conditions, 
| Grants (G), and other proper titles.) 


3. The authorities are many in this Court, that bonds have 
been conſidered as evidences of agreement, and obligors held to a 
ſpecifick performance, and not allowed to forfeit the penalty; 
per Parker C. 10 Mod. 518. Mich. 10 Geo. Parks and Wilſon. 


Occupant, 


(A) Occupant. Of what Eſtaie. 


2 Roll. R. [I. I F tenant by the curteſy, or tenant in dauer grant over their 
1 eſtate, and grantee dies during the life of ceſty que vie, 


3 there ſhall be an occupant, though the eſtate be created by the 
to it, law. Co. Litt. 41. b. | 
2. If Jefee for life leaſes to the leffor in reverſion in fee, and to lie 
heirs of his body for life of the lefſee, and after leſſor dies living the 
Iefice, the licir of tlie body thall be a ſpecial occupant z for this 
was not any ſurrender. 18 E. 3. 44. b. 
"2. If tenant for life ſurrenders to the remainder in tail, avho dies 
(la ing the life of the leffee, there ſhall not be any occupancy ; for 
by the ſurrender the eitates were conjoin'd. Contra. 42 E. 3. 10-] 
4. If remainder in fee enters, and be an gecupant, he ſhall be 
ſaid an occupant during the life of ceity que vie. 42 E. 3. 10. 
may be collected. 
8. O. cited 5. If a man Jeaſes ts tabs for their liver, & diutius eorum vi- 
4 kep 73. wrenti, and after the /efſees make partition, and then one dies, yet 
rw there ſhall not be any occupancy of his eſtate z but the leſſot 
C may enter; ſor the words (ct diutius corum viventi) are void, 


not 


Occupant. 


not being more than the law ſays, and by the partition the 
jointure is ſever'd. 30 Aſſ. 8. adjudged. | 

6. A leaſe is made to J. S. 2 hold to him and his aſſizns for 
cn life, and for the life of A. and B. 


Phe quettion was, If 


69 


+. S. C. cited 
Ps Cro. E. 


491. Mich, 


his eſtate was determined; becauſe. one cannot have a greater 35 & 39 
But Anderſon and the EIz. in 


eſtate of freehold than his own life. 
whole Court held clearly, that it is a good limitation, and he 
has an eſtate for all their three lives; for though he himſelf 
cannot have an eſtate but for his own life, yet he may have 
it to grant to another, and the habendum for their three 
lives is a good limitation, and by his death the eſtate is not de- 
termined, but occupanti conceditur. 
32 Eliz. B. R. Utty Dale's Cafe—alias Uvedale's Cafe. 

7. Father had eſtate for his own and his tæuo ſons lives; he 
aſrgns it to truſtees to the uſe of himſelf for life, remainder to his 
wife for life, (if his two ſons live ſo long) remainder to the uſe 
of one of the ſons and his heirs. 
after the wife's death it ſhall rt to the father, or the ſruivii 
truſtee ſhall have it, or the Heir ſhall be ſpecial occupant. Cart. 
46. Trin. 17 Car. 2. C. B. Tinker v. Lidcott. 


182. Paſch. 


The queſtion was, Whether 


Caſe ot Rog 
v. Ardwick. 


Bridgman 
Ch. J. ſaid, 
when the 
father had 
an citate for 
three lives, 
and he con- 
veyed the 
land after to 
the uſe of 


bimſelf for life, and to his wife for life, during the lives of his ſons &c. why ſhould not all go out 


of the father, as in Cyuupriz's Calc? Ibid, 


8, No occupancy ſhall be of copyhold, awithout ſpecial cuſtom. 
6 Mod, Mich. 2 Ann. B. K. Smartle v. Penhallow. 


| eccupint, but the /ord />all enter. 1 Salk, 188. S. C. 


Tf copyhold 
ten ant pur 
auer vie 

aies, there 
mall be no 


Nov, 47, S, P. in Caic ot Salter 


(B) Againſt whom there ſhall be an Occupant upon [ 7 ] 


the Eſtate. 


A Gainſt the King there ſhall not be any occupant ; becauſe Of an eſtate 


: nullum tempus cccurrit Regi, and therefore no man thall 
gain of the King by priority of entry. Co. Lit. 41. b.] 


whicu a 
man has by 
letters pa- 
tents ot the 


King, there ſha!l not be any occupancy. Arg. 2 Roll. R. 123. Mich, 17 Jac. in Cale ot Skelle- 


2. If te for life enters into relivion, there ſhall not be any 
Occupancy ; brt leffer may cher, becauſe he is dead in law. 18 E. 


| 3. But if leſſce for life grants over his ęſtate and then enters inte 
religion, it ſeems that there ſhall be an Occupancy ; fer other- 
vile lie may by his own act defcat his own grant, as Litt. 96. 
 Ullerfor enters into religion, the deſcent to his heir ſhall not 
laxe Way an entry. 


(c) Gene- 
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Occupant. 


70 

(C/ General. Of what Thing it may be. 
Vaugh. 10. [I. THERE cannot be any occupant of any thing which lies in 
in Cate of grant, and which cannot paſs without decd ; becauſe every 


3 — eccrpant ought to claim by a que tate, and aver the life of ceſty que 


Smelidroo : 

—The ſole vie. Co. Lit. 41. b.] 

meꝛns that | 

tie law gives to one to gain an eſtate by occupancy, is by entry; but no extry can be in an adyoTw- 


fon, rent, or aoy other H 16.41 lies in grant. Bridgm. g4. Arg. Cites 20 Ail. 38. 12 H. 7. 16. 
See Vaugh. 187 to 2-0. Holden v. Smallbrook, 


Mo. 554,— 
Yeiv. g. 
2 Roll. R. 


2. There cannot be a general occupant of a rent. Contra 33 
A | | 


123. 8. P. Arg. For none can make a title to a rent to have it againſt the tertenant, unleſs he 
be party to the deed or conveys a ſufficient title under it Cro. E. 901. Mich. 44 and 4; Elis. 
B. R. Salter v. Butler. Rent was granted to A. for 3 lives, who dies without diſpeſitidn living 
cet y zue vi ; grantor ſhall hold the land diicharged, becaule occupancy can't be of a tent; for it 
can only be of lands which paſs by livery, whereby the free hold paſſed, and ſhall not revert again 

till the limitation be determined, and it is for the ſake of a præcipe of a ſtranger. 6 Mod. 6s. 
Mich. 2 Annz B. R. Agreed, in the Caſe of Smartle v. Penhallow. 


[3. A feme tenant for life of a copybeld, the reverfion being 
granted over ts B. for iife, remainder to C. for life cum acciderit 
Peſt mortem furſum-readitionem vel forisfafturam of the feme, and 
after berin ſurrenders tos the uſe of B. for his life, to whom the 
| ord grants it for hs life, and fo he ig admitted tenant, and after 
8 cdi. In this cafe C. ſhall not have it; becauſe his eſtate is not to 
Fol. 151. commence till after the death, ſurrender, or * forfeiture of the 
feme, and the feme here is alive, and has not made any ſurren- 
der or forſeiture, and the feme has right to it by plaint in nature 
of cui in vita ; but the herd in this cale may retain it in his proper 
hands, or diſpoſition, during the lift of the baron, as an occupant, 
D. 9 Z. 264. l. 38.] 

4. No occupancy ſhall be of a rent, nor Ven gate created by 

law. Arg. Bulſ. 136. cites 15 E. 3. F. tit. Sci. Fa. pl. 17. 
5. Rent was granted to 2 for life of J. If they die living J. 
the rent is extinct; for there is no gencral occupant of rent; but 
if they had granted their eſtate to M. there vi. ſhall have this 


C 91 ] living J. D. 186. pl. 1. Marg. cites Mich. 41 & 42 Eliz. per 
Vaimiley and Anderſon in Crauley's Caſe. 
18 182. 6. No occupant can be of cpyh:/d without ſpecial cuſtom. 


Agreed. 6 Mod. 68. Mich. 2 Annæ B. R. Smartle v. Penhallow. 


* This in * (D) Special, of what Thing it may be. 

$5 A Special occupant may be of a rent. 18 E. 3. 44. b. 33 
| All. 4.] | 
2. As if a rent be granted 4 anther and lis heirs for the lift 


M. 654. 
og of J. S. his heir after his death thall have this rent as ſpecial 
rin. occupant. 
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Occup; nt. 


occupant. P. 7 Jac. B. per Curiam, between Whiſkings and 2 | 


Davie. | |, 


Salter v. Butler Per Fleming Ch. J. In ſuch caſe the heir tate mt Ey deſcent, 
minaign, and oy limitation only, Bull. 135. Bowies v. Poor.-—=——lbid. 137. 
Trin. 9 Jac. B. R. 8. C. | 


ſhall have the annuity. 19 E. 3. 56. Agreed. ] 


* 


(E) Who ſhall be ſaid to be the Occupant. 
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Chamberlaine and Ewer. | 


fir years, and tenant for years enters, and then the tenant pur auter vie dies, here 


one and the ſame perſon. Per Wilkam:s |. 2 Zul. 12. in Cate of Chlaimoeriain v. 


Cro. J. 5 54. Skelliton v. Hay. 


2. If a man 7eafes for years, aud after by covin, to the intent to 
extinguiſh the leaſe, mates leaſe to an ancient man pur auter vie 
ho dies, it ſeems the leſſee for years thall be occupant. But 
it ſeems by reaſon of the covin, that his leaſe for years ſhall be 
laid to be in eſſe againſt the leſſee. M. 10 Ja. B. R.] 

3. If /effee pur auler vie leaſ's for years, and leſſee fer years 
makes leaſe at vill, and after Ie pur auter wie diet, the“ leſſee at 
will being in poſſeſſion thall be the occupant, and not the leſſee 
for years; but he ſhall have it in nature of a reverſion, and ſo the 
leaſe for years is not extinct. Mich 10 Ja. B. R. adjudged be- 
tween Chamberlayne and Ewer.] 

Ragget v. Clerk 
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are not any occupancies; per Crooke, Doderidge, “ and Haughton. J. 2 Roll. R. 
17 Jac, Skellekone v. Hay, S. P. Cart. 59. 61. 


= 4 zone. 2 Bull, 12. Chamberlain v. Ever. 


. [4+ If tenant pur auter vie diet, and J. S. Arft enters and claims 
1 i n the right of J. D. yet he himſelf ſhall be the occupant; tor 
dme law veſts the occupancy upon him who firtt enters, which 
| cannot be deveſted by the act of the party en Pais. M. 10 Ja. 
R. per Curiam, between Chamberlain and Ewer.] 
5. Adininiſtrator can't be an occupant of a re e pur auter 
6 


G 4 vie, 


ol 
in Cafe of 
bu: as heir 5+ 


Cro, |. 232. 


3. If an annuity be granted to another aud his heirs for the 
life of] S. if the grantee dies during the life of J. S. his heir 


This in 


II. I tenant pur auter vie makes leaſe for yerrs and dies, the If tenant 
 leflee for years being in poilethon thall be the occupant, FA u 
: . . ah vie makes & 
and his leaſe is extinct. Mi. 10 Ja. B. R. per Curiam, between | 


leaſe tor 

years, the 

remainder 
the tenant for 


years [hall be an occupait, and yet his term tor years is not drown'd by reaion of the meine re- 
mainder for years; tor in ſome cafes a term tur years and a hñecheofd may well ſtand tos ether in 


Ewer. 


Watf, Comp. Inc, cap. 42. pag. 815. Leilee pur auter vie /eaſes at will to feme covert: 
lellee pur auter vie dies; her baron ſhall be occupant, Per Twilden. Sid. 347. Mich. rg Car 2. 
Geary v. Bear: rott -——Letiee at will tall be occupant. 2 Roll. R. 123. Skellikorne v. Hay. 


2 Brownl, 
252. 8. 
Cites it as 
18 Eliz. 
Adams's 
Calc. 


D. 328. b. 
pl. 10. 
Mich. 15 
and 16 Elis. 
—Palin. 42. 
Bowyer v. 
Ewer — 
Vern. 234» 


S. P. and he need not make claim; for he has the occupation of the land 3 
d this differs from the caſe whete a man comes caſually to the land, or hawks there ; tor they 


123. Mich, 


| S. P. The freehold by operation ot law 
is calt upon him; but this he ſhall hold and enjoy ſubject unto the leaſe tor years; becauſe he 
cannot have and enjov this eſtate of freehold but in the ſame manner as the tenant pur auter vie 
eld au enjoy'd the lame, and he held the ſame ſubject to the leaſe for years ; but if there had 
deen no leaſe at will wade, then by the eſtate of occupancy falling upon the termor for years the 
reel is prefently in him by operation of law, and fo by this the term for years is drown'd, extiuct 


E 
S. P. per 
Vaughan 
Ch. ]. and 
Cites S. C, 
Vai :h. 193. 
in te of 
Holden v. 


Smalibrooke 
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72 ; Occupant. 


Cro. F. ol. 4, but after the death of the grantee it paſſes to the benefit of 


Iich. | . , 
© Fits the tertenant. But if grantee had /ig, the rent &c. the al- 


B. R. S. C. ſignee thould have had it during the life of ceſty que vie. 
"2g * Noy. 47. in cafe of Salter v. Butler. 

1 
that it cannot come to the executor or adminiſtrator ; for it was not a thing teſtamentary, but 
franktenement. | 


6. A tenant for life granted by fine his eſtate to B. and by in- 


denture limited the uſe 79 B. fer the life of A. and B. and if he 
died living A. then to remain 6 C.——B. died living A.——C. 
entered and let to D. for years, and died, living A. — C. thall 
have this as an occupant, and his leſſee ſhall hold as an occu- 
pant, and A. has no reſidue of the uſe in him. Cro. J. 200. 
Iich. 5 Jac. B. R. Caſtle v. Dod. = 

7. Tenant pur auter vie of a prebend, conſiſting of houſe, barn, 
glebe and tithes, /eſes it for a year and dies leaving a wife 
J. S. entered and claim'd.— The wife enter'd and claim'd ; eee 
for a year att5rned ta the ti, and afterwards continuing poſſeſ- 


Vaugh. 187 to 205. | 
Per Tittel 8, If tenant pur auter vie be diſſeiſed and die, er ſhall 
b gr be an occupant; per Brown J. Arg. Cart. G1. | 


ſeiſe B. te- 
nant pur auter vie, he ſhall not be occupant. Cart. 61. per Croke J. contra, and Doderidge ]. 


feem's to agree that diſſeil er ſhould be occupant. 2 Roll K. 122, cites 19 H. 6. 

Per Bridgman Ch. J. according to Brown J. Cart. 64 If tenant tor three lives makes a leaſe 
for years, ar:d the leſlee for years is ouſted, and after the tenaut for three lives dies; here the 
diſſe lor ſhal! be occupant, and the law will now turn his wrongful eitate, which he had*by the 
ci leiin in oa rightful eſtate 2% an occupant. 2 Buls. 12. Chamberlain v. Ewer 

If tenant pur auter vie de diſſeiſed and dies, the fee ſimple here which he had gain'd by diſſeiſin 
is converted and changed into a rightful freebold, and that by operation of law, ſetiling now the 
fre-hold in him as occupant, and this is waizauted by the book of 38 H. 6. 28. per William |, 
2 Buls. 12. in Cale of Chamberlain v. Eser. 8 


* Thie in 3 — * LM [ . 

"=p" (F) Of <vhat Late it may be. [Specral.] 

: C1. JF tenant by the curteſy grants his eftate to anther and his heirs, 
e 02 . F . 0 . . 

CI an and grantee dies, Eis heir ſhall be a ſpecial occupant of 

eu of te- this cſtate, 27 Aſſ. 31. admitted as I take it, that the grant over 
iy the was fo; for it is admitted that the heir of the grantce {hall have 
e or | 


land 
4 "— which the land.] : 
«tc Rails created by law, Cro. E. 58. cites it as Delapet's Caſe. 


There (hall 


G 3 & 2. Tenant pur auler vie makes leaſe for years to commence from his 
ngertor 7 £ E 
Pram. #ccth; a \lranger enters; tho” the ſtranger is occupant of the 


Cr E182, freehold, yet leſſee for years ſhall enter upon him, and the leaſe 


75 52 ſuall bind the occupant: agreed. Lev. 201. in Caſe of Geary V+ 
B. K. f Barecroft. 


Ut) Lale's Cate. D. 328. b. Marg. pl. 10. cites ſame year, and ſeems to mean the S. C. 


3. H if tenant pur auter vie leaſes for years, in truſt for hinſelf 
for liſe, and after in truſt for his avife for her life; and the /e 


far 
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Failed 
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Occupant, 


for years actually enters, but permits the baron to enjoy it, who $4. 346. 


dies, and “ then the feme enters. The feme ſball be occupant and 
not the leſſee for years. And ſo a judgment given in C. B. con- 
trary to the opinion of Bridgman Ch. J. was aſfirmed per 3 J. 
abſente Keyling Ch. J. Lev. 202. Geary v. Bearcroft. 

4. The cuſtom of a manor was, that every cuſtomary copybold 
of that manor might be granted to three perſons, habendum to them, 


ſucceſſive ſicut nominantur & non aliter. A ſurrender was made to 


J. S. and his afſigns for his own life, and the lives of two others, 
Powel J. ſeemed to incline that if J. S. had become bankrupt, 
and the eſtate aſſigned, and the aſſignee had died, living the 
copyholder ; the lord ſhould immediately have the land; and 
Powis ſ. thought that upon the death of the copyholder the eſtate 
of a['ignee would determine, tho' the ceſty que vie were living. 
But it was agreed, that if the grant had been 2 J. S. for the liues 
ef B. C. and D. and J. S. had died; the lord thould have the 
land again, tho' againſt his own limitation, becauſe there can 
be no occupant of a copyhold eſtate without a ſpecial cuſtom, 
and this would be no miſchief, the failer being on the fide of 


the grantee only, 6 Mod. 63. 68. Mich. 2 Ann. B. R. Smar- 


tle v. Penhallow. 


* (G) bo may be a ſpecial Occupant. 


1. J F lie for life leaſes to another, and ie the heirs of his body 
for life of the firſt leſſte; in this caſe the heir of his body 
thall be occupant after his death. 18 E. 3. 44. b.] 


2. If a man %%% t9 another and his execut:rs land for life of 


7 


C. in 
B. R.— 
Cart. 57. 
S. C. argued 
by the Court 
in C. B. 


This in 
Roll is (R). 


See this 
Caſe D. 


J. S. and ceſty que vie dies, the executors ſhall be a ſpecial oc- 328. b. pl. 
cupant (tho? it be a franktenement). D. 16 El. 328. 10.] 10. Mich. 
15 & 16 


Ilz. where this point ſeems not to appear clearly ; but it ſays, that livery of ſeiſia was made ac» 


cording to the habendum, 


3. If a man grants a rent t another, his executors and affigns 
for the * life of J. S. and after the grantee dies, making an executor 
but 1:9 aſſignee, the executor ſhall not be a ſpecial occupant ; be- 
cauſe it is a franktenement, which cannot deſcend to the exe- 
cutor. Tr. 3 Car. in Chancery, between Sir Richard Buller and 
Lmelin Cheverton plaintiils, and Iſabel Cheverton defendant, agreed 
and admitted by Juſtice Jones and the Court, and by the coun- 
ch of both ſides, and that the rent was extinct. ] 

4. Rent is granted % A. and B. during the life of C. to the uſe 
ef (.A. and h. die. Per Cur. the rent continues to C. for the 
uſe is velted by 27 H. 8. D. 186. a pl. 1. Marg. cites Mich. 
41 & 42 Eliz. Crawley's Caſe. 


— — 
* Fol. 152. 
em 
S. P. Mo. 
664. pl. 
$07. Trin. 
44 Eliz. 

B. R. Salter 
v. Boteler. 


But in D. 
185, pl. t. 
Mich. 2 & 
3 Eliz. the 
Court in- 
clined that 


the eſtate was determined hy the deaths of A. and B. inaſmuch as the eſtate, on which the uſe was 
my and created way gone, by which &c. But adds a quære it the cttate was made be fore the 
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Occupant. 


5. If grantee pur auter vie of a rent-charge had devis'd the rent. 
charge ; the deviſee ſhould have had the rent during the auter 
vie; per Gaudy and Fenner, but Popham contra. Noy 47. in 
Caſe of Salter v. Butler. 


73 


. 743 (H) The Reaſon and Original of Occupancy. 


Occupancy 1, I T is only for nece//ity and to avoid a greater miſchief ; per 

- __ Brown J. Cart. 60. 

upply a | 

freehold, per Holt Ch. J. 1 Salk. 18g. Smartle v. Penhallow. For ſhould the freehold continue 
aderyarce, no action could be brought during all that time, be it ever fo long; nor trial had by 

him that had right to recover the freehold and inheritance ; per Tirrel J. Cart. 61, 


2. The law of occupancy is founded upon the lato of nature, viz. 
quod terra manens vacua occupanti conceditur. So as upon the 
frit coming of the inhabitants to a new country, he that firſt 
enters, upon ſuch part of ity and manures it gains the property 
(as is now uſed in Cærneuall &c. by the laws of the Stannaries) 
ſo that it ig the actual paſſeſſon and manurance of the land, which 
was the firſt cauſe of occupancy, and conſequently is only to be 
gain'd by actual entry. Sid. 347. Geary v. Bearcroft. 

3. he true ground of occupancy is, that aucientiy all trials : of 

titles were by real ai; ang, and therefore he that had the freehold 
was one to whom the law had a fpecial regard. The ancient law 
for many reſpects did not allow leaſes for above 40 years, till 21 H. 
8. 15. per Bridgman Ch. J. Cart. 65. Paſch. 18 Car. 2. C. B. 
in Caſe of Geary v. Bearcroft. 
4. And another thing was, there was reaſon too, that not 
only he that had right paramount might know how to try 
his action, but that the rd might know how to awvow for his ſes- 
vices (which were conſiderable things formerly), he ought to 
know who was his tenant ; and ans 2 the law provided there 
ſhould be 2 be erſon on whom he ſhould avow per Bridgman 
Ch. J. Cart. 65. in Caſe of Geary v. Bearcroft. 

4. The fubſect and object of the occupant are only ſuch 
things as are capable of occupancy, and not the frechold at all; 
into which he neither doth nor can enter; but the la caſts the 

freehold immediately upsn him that hath made himſelf occupant of 
the land or other real thing whereof he is occupant, . at there 
may be a tenant de the præcipe; per Vaughan Ch. J. Vaugh. 195. 
Bill. 19 & 20 Car. 2. in Cafe of Holden v. Smallbrooke. 


0 1) Aclions. What Actions lie againſt him. 


5. P. co. I vas reſolved that an occupant ſhall be puniſhed for wa/'s 
Lit. 44. 5. becauſe he has the eſtate of the leſſee for life z ſor the 
ſtatute of Glouceſter cap. 5. gave action of waſt againſt him who 
holds in any manner for tern of life, or for years; and occupant 
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Occupant. | = 


holds for term of life. 6 Rep. 37. b. Trin. 3 Jac. B. R The 
Dean and Chapter of Worceiter's Caſe. 


(K) Pleadings. 


b JF he in reverhon enters after the occupant, and brings an 

action againſt him, the occupant ought to plead the leaſe 
to ce que vie whoſe eſtate he hath ; but for a rent or an eſtate 
that lies in grant, none can plead a que eflate, but ought to intitle 
himſelf by the grant. Arg. Bridgm. 94. Hill. 13 Jac. in Caſe 
of Mande v. French. | | 


(L) Ads of Parliament. 4 75 J 
1. NV 29 Car. 2. cap. 3. C 12. any eftate pur auter vie, if not See Eſtate 
B deviſed fhall be chargeable in the hands of the heir if it come A 1 
ts him by a ſpecial occupancy as aſſets by deſcent, elſe it ſhall go to the Pos. Jens 
executzrs, and be aſſets in their hands. pant of 1 
tot the lives 


ef B. and C. is good; for the ſtatute did not take away all occupancy, but transferred it to execu- 
tors; and the occupant by his entry on the land is executor de ſon tert; becauſe the ſtatute made it 
aflers ; per Holt Ch. J. Carth. 160. Mich, 2 W. & M. B. R. in Caſe of Bradburn v. Kennerdale. 


(M) Equity. Relief. 


1. J Conveyed lands to V. R. and W. S. and their aſſigns to the 
* uſe of them, their heirs and aſſigns during the lives of the 

ſaid A. and M. his wife, and the longer liver of them ; proviſo 
if A. pay ts B. (who after died inteſtate) 120/. in February 1628. 
then the eſtate to be void, and A. to re-enter. The 120/. was 
not paid; ſo as the eſtate became forfeited. C. having paid 
divers debts for B. the ſaid W. R. and W. S. were ordered to 
convey their intereſt to C. which they did. C. died, leaving 
D. her executor, who was ſettled in the eſtate by order of the 
Court; but there being no decree in the cauſe, D. exhibited his 
bill to have the eſtate confirmed to him by decree. The Court 
with advice bf Judges, and view of precedents, whereby in ſome 
ſpecial caſes, the Cent hath ordered the poſſeſſion againſt an occupant, 
did declare that tho” in caſe of an occupant upon a general truſt, 
this Court was doubtful how to decree any thing upon a matter 
of equity in oppolition to a ground or rule of law; yet this caſe 
diffcring from a gencral truſt upon an eſtate granted pur auter 
vie, as the ſame is a conditional ęſtate pur auter wie granted as a 
ſecurity or pledge for a debt, which not being paid, the eſtate by 
orfeiture becometh aflets in the plaintiff's hands to pay the debts 
of B. the Court decreed the lands abſolutely to D. and his aſſigns, 


Ning the continuance of the ſaid eſtate, for ſatisfaction of 
a B.'s 
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75 Occupant. 


B.'s debts, and the tenants to attorn, niſi cauſa; and none was 


ſhewed. Chan. Rep. 39, 40. 5 Car. 1. Tuphorne v. Gilbie. 
In the Caſe 2. A. being indebted, B. became ſurety for him. A. died, 
nn. brought a bill againſt A.'s widow, ſuggeſting that the had 


of DELO g : 
v.Kixrox, ſufficient of her hutband's eſtate to diſcharge the debts, and 


the Lord prayed to have leaſes pur auter vie, zu he reg A. the teflator was 
. ſeiſed at the time of his death, and on which the widow entered as 
before the an occupant, to be afſots in equity. But the Court in reſpect 
Katute of the plaintiff did not get a caſe made of this point by ſuch a time 
— e, . the defendant of any furcher demands from the 
if an eſtate plaintiff. Chan, Rep. 59. 8 Car. 1. Throgmorton v. Wagſtaff. 


pur auter | 
vie came to an errcuter or adminiflirator it would be aſſets, and decreed accordingly, 2 Vern. 
719, 720. Mich. 1716. Cafe 638. 


1 3. A title under an occupant ſet forth by the plaintiff was 
"4 Me. Gemurred to, and allowed; becauſe this Court will not counte— 
1675. ſeems llance nor give any relief thereto. 2 Chan. Rep. 112. 27 Car. 2. 


tobe 8. C. Price v Evans. 
which was | 
a bill dy occupant for the comveyences belonging to the eſtate. 


x wo faid 4. A. ſeis'd of a parcel of land for his own life, and the lives 
4 : . of B. and C. prevailed with R. to be bound with him fer a jum of mo- 
i was not ey; and that R. might raiſe money for the diſcharge of the ſaid 
proven on debt, he permitted R. to enter ints the ſaid lands, and tale the profits 
ee for tærs years, the ſaid lands being about 121. yearly value, and the 
was any de- ſaid land being fo in A. 's poſſeſſion A. died, and made E. his wife 
{ 76 ] his executrix. E. brought a bill to have an account of the profits, 


benni and that the poſſeſſion of the land ſhould be delivered up to her; 


1 R. by plea ſet ſet forth his title as occupant, and it was allowed, 


u it had, : boats hg : | 

vet this oc= and the bill diſmiſſed. Paſch. 36 Car. 2. 2 Vent. 364. Ragget 
eupaincy v. Clark. 

happening | 

te ore the ſtatute of frauds and perjuries, the eſtate was nownſe ſ1hjeFed to the payment of debte, 
aG of that opinion was the Lord Keepei, and theretore d:tmitled the bill. 1 Vein. 234. S. C. 


[For more of Ottupant in general ſee Cate and other 


proper titles. And ſce Vaugh. 187. to 205. Holden v. Small 
brookc.] 


Occupicr. 


Decupier. Offer. 76 


Occupier. 


(A) Ho; and capable of what. 


1, PReſcriptien was laid in all the occupiers of ſuch a cloſe, 10 Mod, 
| that they time out mind had repaired a fence. This is 301. Arg. 


. . 1 h 
too general and ill; for every tenant + at will, or at ſufferance, on 


or a diſſeiſor are occupiers, and they “ cannot charge the land; was denied 
but ſuch a preſcription to pay fo much in diſcharge of tythes by dn de law. 


. TRE Mich. 
the occupiers has been allowed good]; for it is for the benefit « a 


of the land; and tythes ariſe on the occupying of the land. Caſe of 
Cro. E. 445. Mich. 37 & 38 Lliz. C. B. Auſty als. Auſby v. Rab 
Fawkner. | | S. P. 5 Rep. 
99. b. Hill. 40 Eliz. C. B. Rooke's Caſe.—8S. P. 2 Roll. R. 289. Hill. 20 Jac, in Cafe of Holbeus 
v. Warner. * 2 Lev. 104. Welby v. Herbert. 6 Rep. Co. Cate ward's Caſe. 


2. He who tales any thing as a profit apprender is not tenant, 
nor occupier, and cannot preſcribe to be diſcharged of tythes 
under thoſe denominations. 2 Bulſ. 249. Trin. 12 Jac. B. R. 
Suckerman and Coates v. Warner. 

3. Where there is ns tenant, the awwner may be underſtood to be 
the occupier. As if he grants a houſe in his occupation, tho? 
he does not inhabit it himſelf, yet if it be not inhabited by ano- 
ther, it is well enough. Vent. 312. in a Caſe of Chimney Money. 
Trin. 29 Car. 2. B. R. The Company of Ironmongers v. Nailer. 


Tor more of Occupier in general ſee Chimin, Robvery, 
| and other proper titles, | 


Offer. 


(A) Offer. In what Caſes a Man ſhall be bound 
by his Offer. 


J. Defendant was held to the offer in his anſwer in Chan- 
ceny, tho' the circumitances of the caſc were varied from 
what they were at the time when the anſwer was put in. Vern. [ 77 J 
448. Palch. 1687. Holford v. Burnell. 
| 2. Where 


* . 
oe SAC NSD get, A lt. DEN end AGE ORR i Nos — E , , , ,⏑§ nl Pre Cs rr _ 
. 4 
N * * 1 2 0 4 F 5 + Www dag n 4 95 4 x oy” 
4 = E 1 


. 


292 — — 

4 . ES. < 2 
2 » 4 4 6 — 5 
— STS, 


FAS 9” 
* 


mb. 8% ng; 
Won. 
1 


—— 


ä 


— — * 
A 


——— — 


5 
Dn 


o_ 
— 


rr 
2 — — * 


eee 


2 
N 
= 
— —_— — — bs 


7 
_— 1 Wh eg. 4. ove 
» 


C none Or PIR ULTT OCT CG 
7 2 2 . 4 2 _— * 9 40 «#44 D * 8 . 
& 4% — 4 


* 7 * 
an 7 
— — A """ 


neren 
— ono K —_ 


* 4 4h 
n 
— Fa . 


a —_— 


RD Ay 4a 


ay rar — * 


wy ary 4 


. N „ 224,405 is 
” 


2 — — 
Me” ate aa td p rt tn 2p 2 


r 
ES 


— 
— 
8 ar 
— 


Offer, 
2. Where the defendant pleaded himſelf a purchaſor for 2 


valuable conſideration without notice, as by the deed Wc. ready to be 
produced may appear; and upon arguing the plea, it was ordered 
to ſtand for an anſwer; and it being moved that the defendant 
might leave the deed with his clerk in Court, that the plantit 
might have the ſight and peruſal of it purſuant to the offer in his 
anſwer; and tho' the Bar (being aiked by the Court how the 
courſe was) agreed, that by his otter the defendant had mad: 
the deed part of his anſwer, and therefore it had been the courſe 
to order it to be produc'd; yet my Ld. Chancellor ſaid, he 
would not bind the defendant, being a purchaſor, by the in- 
provident offer in his anſwer. Abr. Equity Caſes 36. pl. 3. 
Mich. 1698. Watkins v. Hatcher. 

3. Plaintiff tenant in tail endeavouring by his bill to ſet aſide 
a jointure made by his father by virtue of a poxver i erected, 
but offering to ſettle 100 /. on the jointreſs, was held to his otier 
in his bill, and decreed accordinply. 
7 Anne. Mapletoft v. Maplétoft and Clerk. 
4. An offer 1 dier up @ bond on terms nit comply d with 18 not 

binding, and if made without conſideration is dim pacium. 
2 Vern. 717. Mich. 1716. Harman v. Vanhatton. 


1 


77 


The Mafter 
of the Rolls. 
Mich. 1-18, 
cited Lord 
Cowper, as 
having often ſaid that a man ſhould not be bound by an offer made during a treaty, which 
afterwards broke off, or upon terms that were not accepted, Wans's Rep. 497. in Cafe of Turion 
v. Beulon, 


(B) Where after an Offer refuſed, no Relief will 


be given in Equity. 


I. A Recovers judgment againſt B. and has a leaſe fold to 

* kim by the ſheriff, C. the ground-landlord enters, 
and having judgment in ejectment for non-payment of the 
ground rent, offers A. on payment of arrears and coſts at 
law, to make him a new leate for the remainder of the term. 
A. refuſing this, C. lets it to another. A. brings his bill ro 
be relieved againſt the recbery and forfeiture at law, hav- 
ing firſt tendered the arrears and coſts. Thie bill diſmiſſed with 
_ Vern. 449. Paich. 1687. Dorrington v. Jackſon and Wat- 
on. 


[For more of ©ficr ſee Marriage, Tender, and other 
proper titles. 


G. Equ. R. 9. Trin. 
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| haſtical Court. Godolph. Rep. 426, 427. 


Olfcrings. 


(A) Offerings, 


1. CYBlations and offerings ſeem to be but one and the ſame Under this 
thing, and are in a ſenſe ſomething of the nature of cut of of- 
tithes being offered to God and his church, of things real or me- 
perſonal. Oiterings are reckoned among ft perſonal tithes, and as hended not 
ſuch come by labour and induſtry, are paid by ſervants and 3 
others once a year to the parſon or vicar, according to the cuſ- rms 
tom of the place; or they are to be paid in the place where the commonly 
party dwells, at ſuch four oftering-days, as before the ſtatute Paid bz 
2 & 3 Ed. 6. c. 13. within the ſpace of four years then laſt paſt {, Alen 


| , {on when 
had been uſed for the payment thereof, and in default thereof. he receives 


* Cro. 3. Abridg. Caſes 159. in London offerings are a groat a2 [ 78 J 


houſe. They are by the law now in force, to be paid as for- che Sacra- 
merly they have been. See Stat. 32 H. 8. 7. 27 H. 8. 20. 2 & 3 ment of the 
Ed. 6. 13. and Co. 11. 16. They properly belong to the parſau or _— 
vicar of that church where they are made; of theſe ſome awere + free = which 
and voluntary, athers by cuſtom certain and obligatory. 1 hey ia many 
were anciently due 19 the parſon of the pariſh that sfficiated at the n bad 
mother church, or chapels that had parochial rights, but if they from every 
were paid to other chapels that had not any parochial rights, the communi- 
chaplains thereof were accountable for the fame to the parſon of 15 — 
the mother-church. Lindw. c. de Oblation. & cap. quia quidam. groat an 
Such otferings as at this day are due to the parſon or vicar at houſe, but 
iacraments, marriages, burials, or churching of women, are 1 


| cuttomai 
only ſuch as were confirmed by the ſtatute of 2 Ed. 6. 13. and . 


E payable by the laws and cuſtoms of this realm, before the mak- marriages, 


ing 7 5 - + cy * * 1 7 -_ chriſtenings, 
g of the ſaid ſtatute, and are recoverable only in the Eccle ade 


and burials; 
| theſe proe 
perly belong to the parſon or vicar of the church where they are made, and are recoverable by law in 
luch places aud caſes only where there 1s a cuſtom for payment ot certain ſums upon the performance 
of theſe ſeveral duties. Wats. Comp. Inc. 1033. cap. 52. * Cro. C. 59%. Mich. 16 Car. 2. 
B. R. Anon, + 2 laſt. 65%, 


2. Treſpaſs of monies taken, the Plaintiſf caunat count of offerings z 


tor 1t may be, that if offerings had been in the writ, the defen- 
dant as parfon there might have pleaded to tne juriſdiftion. Br. 


Count, pl. go. cites 34 E. 3. 23. 
3. Account lies not for offerings againſt the pariſh prieſt, if 


there be no agreement about them; for the clerk holds the 


veſſel in which they are put. F. N. B. 119. (E). 


4. Cat, armor, penons, and ſword, put up in a chapel where 
a perſon is buried, nor the carpet, livery, and cuſhion which 
arc 


— DEAE 
— oi oo 15 


OY ee hah 9 * 
Ce TEX <3 a „ 
— „ 


4 


— 
oye 


— — 2 boar” 


9 — rerun — > —_ 
+ va 2 2 
l 7 Cs 


* 1 


X 
r. 5 


5 
- 


n 
HT 


1 ͤͤ er po mo ogy Refer wr ey 7 
75 8 e- 8 | ai 


rn 
— wt 


97 


— ol ee Ong 
Ks, A * 


FA ͤ - •²- P OD” A PAY PITT AT — ACPI TIRES? £5.27: 


— 


n 3 
— 1 
_ 


AA 
Lon 4 -+ 
Seen. 
„ 


rr 


— Rr _ 
A RO TECTED AE IDE 
— ** "7 n , F 
1 „ee 


* 
; 
2 N 
£7238 
7 
, 3% 
ä af 
- 
8 LT 
2 * 
* 
75 
ILY 
vv, 
7 
1 
1 
bo 
« 

2 * 
* 
8 

» 
F 
4 


— 
ern 
* 0 «% 


_ 
" — 


A 1 * 
9 1 er a ya.- * 3 » 
6 & 
a 4 


3 "4 2 
« 4 


e ky 
. 


ere Mad ry n 3 ge 


17 Rep. 16. 


Offerings. 


are in a place in the chancel where the deceaſed uſed to ſit, 
cannot be claimed by the parſon as oblations. Godolph. Rep. 
15 5. cap. 12. ſ. 38. cites 9 H. 4. 14. Dame Wick'f Cate. 

5. Offerings and obventions are in London the profits of the 


a. Arg. cites Church, and not in corn or other manner. 2 Inſt. 659. 


205.3. 


a. and 38 E. 3. 13. a. per Finchden. S. P. and Ibid. 16. b. it was ſaid, as to the ſaid opinions in 
30 E. 3. & 38 E. 3. that obveatio dicitur ab obveniendo, and includes oblations, rents, and other 


revenues, which may well agree with the reſolution there, vis. in Dr. Grant's Caſe. 


Watz. 


Comp. Inc. 8. cap. 146. cites S. C. 


1 
Paſch. 17 Car. B. R. Luſh v. Webb. 


6. A writ of right of advctiſan was brought of the gth 
part of the tithes and offerings of the church of St. Dunitan 
in the Weſt in Fleet-ſtreet London, and adjudged good. 2 Inſt. 
659. | 
2 32 H. 8. cap. 7. /. 2. Irforces the payment of offerings accord: 
ing to the cuſiom of places where they grow due. 

8. 2 & 3 E. 6. cap. 13. ,. 10. All perfons awhich by the laws if 
this realm cught to pay their offerings, ſhall yearly pay to the parſan, 
vicar, proprietary, or their deputies, or farmers of the pariſhe; 
where they duell at ſuch 4 offering-days, as heretofore within the 
ſpace of 4 years laft paſt hath been accuſtomed, and in default there 
ſhall pay fer their ſaid offerings at Eaſter following. 

9. By a leaſe de rectoria, the ee ſhall have the tithes and 
offerings of the ſame church; ſor they are incident to it. Tin. 
Law. 89. 88. 

10. Oblations were paid for Heuſes in all places, and now by 
the ſtatute are brought to a certainty, that is, a groat for a houſe, 
Hob. 11. in Caſe of Leyfield v. Tiſdale. © 

11. The ſuggeition for a prohibition was a mzdus for a farm, 
and the /ibel vas for tithes and offerings, by which it was mov'd, 
that the /uggeſtion des not extend to the offerings ; wherefore it was 

uled per Cur. that a prohibition ſhall be only qr-92d. Sid. 251. 

And ſays it was ſo 
rul'd upon a motion the other Term, in the Caſe of Coleman 


and Gilbert. 


{For more of Offerings in general, ſee Dilines, or Tithts, 


and other proper titles. ] 
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Pffice or Inquicktion. 


(A) The Orginal of it. 


J. THE office was deviſed by lass for an authentical means to 

bring the King to the land by folemn matter of record 
ſuitable to his regality, and for the ſafety of the ſubject, that he 
ſhould not enter or ſciſe the lands of the ſubject upon ſurmiſes 
without matter of record. Hob. 347. 13 Jac. in Scacc. in Cate 
of Sheffield v. Ratcliſſe. 


(B) The ſevera/ Srts of Offices. 


I. THERE are two forts of offices, the one which veſts the 

eſtate and poſſeſſion of land &c. in the King where he had 
only right or title before, and this is called office of intituling ; 
as in caſe of a purchaſe by alien or villein of the King, or by 
any body corporate or politick in mortmain, or by a perfon at- 
tainted of felony &c. and ſuch - office which concerns fee or 
franktenement, ought to be by force of a commiſſion under the 
great ſeal of England. There is another office, and this is called 
the office of * infiruRi;n, and this is when the eſtate of the land 


land & c. does not appear of record, ſo that it may be put in 


orce of a commiſſion under the Exchequer ſ2al, this 1s a ſuſſicient 

record to inſtruct the King of rhe certainty of the land, by 

Which it may be put in charge. 5 Rep. 52. a. b. Mich. 29 & 30 
iz. in the Exchequer, in Page's Caſe. 


79 


10 Rep. 
115. 2 
S. P. Godb. 
3 . Paſch. 
21 Jae. cite 
al 
Cafe or 
Shefne!ld v. 
Rate tiff. 
S8. P. and 
the ofſice of 
i ſtruction 
ſhall relate 
to the time 
of the at- 
tainder not 
to make the 
King in by 
deſcent, but 
to avoid all 
mne in- 
cumbrances, 
Arg. Godb. 
312. Paſch. 
21 Jac. in 
Cale of 
Sheffield v. 
RatclitF 
The of- 
fice ot iuti- 


MW. 


irg was always by inquifition found by commiſlſi;n wrder the bread fea! ; ſor the Kiug could not 
cke but by matter of recerd, no more than he could give without matter of record; 2nd this was 
a part of the liberty of England, that the King's officers might not enter upon any other man's 
PTeFion till the jury had tound the King's title; therefore where the King's title appeared ot re- 
cord, his officers might enter without any office tound: as where the lands ate held of the Crown, 
ad the tenant dies without heir, the officers of the King may eater, becauſe the tenure 15 upon 
Ford whereby the King's title appears; fo by the common law, where the land belonged to no- 
boy, the King's officers might enter, becauſe by the law the land is in the Crown ; tor the law 
Vitles the King where the property is in uo man; but it any bod, elle is in potiethon, the la ds 
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not de Jdevefied wittout matter of rec 6 and where the King is intitled by matter of record, 


canto 
tere is no need of any — to intitle hi 


Ofice or Inquiſition. 


PTTL) — 2 0 * —_— , 7 1 / 1 
I te offices ot ir /irutiion ſettled tht annual valtr i 


be lana's, and by tha at value the eſcheator accounted, unleſs the Court, by putting it up to auction 
found any perſon that would give more for the l.. ang then they let it by leaſe under the Ex« 


cheg! er ſeal. 


42S, 
See D — 


See Pre rog. 


{H ») 


. and 
therefore 
need not be 
traverled. 


Br. Traverſe de ON 


Gi! id. Hit 4 View & « the Secs, 1325 18 134. 


(C) Hoco the Finding mutt be. 


. * * 
7 7 4 7 1 4 a4 * 


17 of.ce ! 92 found 7 4 e th La ſeabard TUD 9! { De 
the efcpentsr, t! 118 18 101 id, & Coram non juice, Dr. 040 Co 
2 2 * (it 2 "Y * A Ay =o 
devant &. pl. 5 (bis CITCS - IL. 3 8 
r pl. 44 cites I. uf 


„ Lad. ET 


* 
1 4 
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2. It was rind ? before "5 aten ex Hees, that. 
treaſon, and 45 ſeilec d of certain lands &c. and the Ri. 8 N 
2 granted them to ane A. by ick B. terienant bros 1 b. 605 
Facias again/t A. to Tow thote patents ; and becauſe the pare 
was not indicted of treaſen, the office was not regarded, but p! 
cedendo granted to B. "Br. Othce devant &c. pl. 51. ches 
8 8 . 

Mr 


It 2 corfrary Meet 
SS 2 1 
4 


5 0 ro found, and the one finds the he 
with in 2gc, and the other finds him of ful! 2883 that which 
makes beſt for the King ſhall be received. Arg. Hard, 14. Cites 
14 EL. , 55 E.. 

4 Where the lait office 3s contrary to the ſirſt, it ſcems t 
void; and contra, where the laft oflice ſtands with the ri 
office, as one parcel of] land in t je one ofhee, and other land 
in the other office. Br. Live erv, pl. 35. cites 9 II. „ 


5 In all: ſe, pluries 6 47 VI to 1/ine 7 of ' Chance ery, and nat on! of 


the Exchequer : and per Cur. ef/ice found wirtute offcii is as cuil 
to intitle the King, es office wiriute brevis ; but the heir ſhall not 
have livery upon office virtute officii, Br. Office devant &e— 


pl. 61. cites 16 H. 7. 11. 


6. If office ind. the death Wwe King's tenant, and that his heir 
7s of full age, and dies net ſay when, there it. ſhall be intended that 
he WAS of Tull age at the time of the captign cf " the inquifetion, but 
that he was withi: age at the time of the death of the tenant 
and therefore ought to be ehre certainly, that he was of ful 
age. Br. Office devant &c. pl. 58. cites 29 H. 8. 

7. A double ignoramus (on inqueſt fir!t, and after on a melius 
inquirendum) of de gu wel de quibus tenentur &c. ignorant &c. was 
reſolved to be ſuſſicient to intitle the King. Cro. J. 40. Mich. 
2 Jac. in the Court of Wards. Houſe's Caſe. 

-» Inquiſition finding ſome parts well, and nothing as to 
others, may be ſupplied by melius inguiren; lure; otherwiſe if de- 
ſectire in the points found. 2 Salk. 409. Mi ch. 2 W. & NM. 
B. R. Layton v. Manlove. 
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(D) Neceary. 
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Office or Inquiſition. 80 


( D) Neceſjury. In what Caſes. 


* JN quare impedit the King made title to preſent, becauſe It was in a 
the advowſon was Feld of him in chief, and was alien'd anne 
C 1 : 8888 W b hi ] ho Cent A ' 8 z [ a dA f agreed, that 
without licence, by which he preſented &c. and admitted for yereaman 
n00d title z and yet it is net alledged that the alienation was found aliens a na- 
983 1 4 0 


7 


by office z quod nota. And therefore it ſeems that the King may 79, 44 


FN key : | f Veen ts 8 
have chattle without othce. Br, Prerogative, pl. 33. cites 2 E. pie ntl 
T. IIs to bold te 
=; bis proper 


lf» evithourt licence, that the ſeiſin of this is not in the King without office thereof found, Br. 
O®ce devant &c. pl. 3. cites 9 H. 6. 22. 


2. The e/cheator may“ ſeiſe the vard for the King without of- Er. Office 


fee; per Thorp : quod non negatur; and therefore it ſeems that * =_ 
chattel may ve in the Ring 207 c * but he cane Sant the | 81 ] 
{1nd before othce, by the ſtatute of 18 H. 6. Br. Prerogative, S. C.— 
pl. 30. cites 24 E. 3. 54. And infore 
. ; Ks : vation that 
ch a one has ſeiſed the ward of the King, is ſufrcient for the King to ſeiſe the ward without of- 
tre. Br. Prerogative, pl. 121. cites 1 E. <. 7. per Cate ſby ] And it it be found by office, he 
may enter ints the land ; per Mordaunt, which Frowike affirmed. Br. Office devant &c. pl. 36. 
cites 12 HI, 7. 20. But lie is not inticled te the land of bis ward without office, tho! he has 


thing in it but a chattle. Br. Oflice devant &c. pl. 55. cites it as agreed by the Juitices, 5 E. 6, 
in the Cale of Charles Brandon Duke of Suffolk, 


2. If a willein cj the King purchaſes goods, the Ring ſhall be Br. Proper- 
aljudged in poſiethon of them without office found; but if he 7 P. 53- 

"© _ 1 * cites S. C. 
purchaſes und, the King ougit to ſeiſe before that he ſhall be Brocke fays 
poſleſſed: quære, if this ought not to be found by office. Br. the reaſon 


. 2 CS ik ww: X - 22 lee ms to be 
Ollice devant &c. pl. 5 3. cites 35 E. 3. and Fitzh. Villeinage 22. is 


9063 are moveable and tranſitory; and it is ſaid elſewhere, that the King may grant the ward of 
the body without office. —Br. Prerogative, pl. 113. cites S. C. And Brooke ſays it ſeems to him 
dat the ſeifing of the land thall be by office; tor land avides, but oxen or cows may be eaten or 
Wajied 

7 * 


4. The King is not in poſſeſſion 5y. alienation of his tenant, who Br. Tra- 
holds of him in capite «vithout licenſe, till the tenure and the pgs = 
alienation are found by oſñice. Br. Oſſice devant &c. pl. 24. S. C. 
rites 80 Aſſ. 2. : = 

5. It ſeems that if the King has not office, which proves him 
to have a title, then he ſhall not be ſciſed of the land of any ; nor 
can he by this entry or by any other act without matter of re- 
cord be ſeiſed of the land of any other, unleſt where the writ 
Mer to the eſcheator to ſciſe: for there may be ſeiſin without 
othce, as it ſeems there. Br. Patents, pl. 3. cites 9 H. 6. 20. 

6. Where a man is attarnted, the King cannot enter without Br. Office 
oihce., Br. Traverſe de Office, pl. 32. cites 4 E. 4. 21. OO pl. 
4 E. 22, 23. 8. C. S. P. upon attainder of fe/any, 1 Rep, 50. Trin. 42 El? in Alas 
dod's Caſe, 5 Rep. 52. b. | | 


7: In quare impedit the King counted by title of attainder of 
H 23 treaſon 
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it ſeems that entry by 2 ſtranger ſhall not alter the caſe; for if the Kian b: fi! d by law with wet 


— 1 . 22 j 4 , * - 7 N 5 * i p * . 
eirice, d fer anger op DS EMIT ene: de: 1-11 102 rande, Me ut cat 7 e &. 22. Pr. Otmee de v 3:8 


* $, P. That the franktenement is inthe King withait offics ar entry where no ranger enters; 
Br. K. cheats 


for franktenement cannot merge; quod nota. Br. Eicheat pl. 33. cites $. © 


* . 0 3 ' = : 2 | M 4 - 
I 2. 85 if 12 ho oltainted of 41 et 1 I aid +6 4 » for he can 19t P ” Office 
3 , grant &c. 
Ibid * 11720 
. ? * 7 4 23 
S, C. —Þ:. O 2 vant Q&c. pl. 2 * eite: + E. 4 22 2. Contra, that where man Is \trainted 
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tezement is in the King; and where the fa brit und neue cnter, the frauttene nent ts in the ſoy 
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14. $2 of tenant for life, the reverſian to the King, and the 1 
\ » ls, ts 


1. dies, the I ag 15 eie d in fack \\ ithout « 10 — 3 Der (35 STO 


- 2 5 188 
bridge. And ley thi be | 1.3 but per Fa. 
bridge . 11C Per II lu! LLC) 15 1 10 ay UL a I? 5 * p<: ”Y 111181 10 12 1 6— 
a Din a * - 1 . . 7 - ' * * 67 1 -. —— $45 * ® * * OJ a! 
rood law; for franhtenement can 151 be in fliſpence; can?ra uppen nd 
7 a Vet aliena- 


arienaltin “ in mortmain. Br. ha ve, pl. 91. cites q HM O 


* . * 0 * 5 = Ju 0 12 ? » 4 * 1 „ — n 
rant of the King without cence. Thid. - —- rf it tenant for life, the reverſion to te Kings 
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ſurrenders by deed jure d, the franktenement is in the King veithont other record ; for this 18 
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n lum! 1 5 of 2 ren — 55 ler to the King, which: aft CT 
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VCI'S in pOLLCH! hon &c. but otherwiſe where the law caſts the 
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PO. iC10N and fran kte * nein 6 ir ON TLaC iiclls 415 11 Cale OL * 14. 


15 C. 2 29. b. 2300. Viitlion V. Bark! Yo Cites 'E; Hh 7 2. 
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Br. ] che: At. 25. « 3. Oiliee (en 44111 3 ls Wk VIOgR ive 91. 
2 — 2 Pe . 5 — s... # "; 3 8 4 
16. The King in ſome cales may be 2 4 HA ONT ¹,C Br. Prer- 2a. 


, 
\ * 1 Pe. 8. 
nd none can ditpoil leſs him; as where w it is between I. N. gl. ind 2 
and France, the ponlcthon of pricrs alituf may be fertzd by com- 
W i as * 2 2 , . 4 l Sp 4 7 * 
mand without Once: and 10 Oi femoralis of a 07-92 wp 99 Coe | GY ] 
Oy ior thoſe + Weinons are e od enn in certain. mY for years 
1 
Dr Ou! AU e1, 
Br, Ollice devant &C. pl. I citcs 21 i, To Per Frov1 ick ther the 
Ch. J. for clear law, Ki. g (hall 
: 'f diC wich 
cut office, And fo ſes that in caſes of chatte the King may ſeife and have poſſe tion without 
O07iCe, Ibid, And |! by Mordant an 1 Frow il; 0 Vt Here Geenen / CAN enter, ut 18 put do 
705 act 'on, as for waſ}, ceſs* by c:favit, or the like, if ſuch matter be 1 to. che Ning by 
dice, he cannot enter, but ſhall have ſeire fucizs, Br. Office devant ” pl. j0, cites 12 I, 
Le 
7 20. 25.1 
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TO The Pins 2 ver fhall be entitled I; mattem in fat, nor by Ard Brooke 
wlegation of matter in fact, but by matter of recur d; per Rede , that 


this it cems 
clearly, Br. Olfice devant Kc. pl. 15. cites 21 11. 7. 19. that 15. 

for mg: on in 

be Exchequer does not intitle the Kin? till it be found betw2en the parties by wulue tried, or by 
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. * . — * , * „ 
Qrere if tai way diſcontinue ty the anceſiny ef the X. Tg d 
ie 


on ſeſſion of rece . IId. 
evas 4 ſub;ef?F, oi che poilcmon of a teme be diſcontinued, ard after it is four 5 that the Kin g ti 
yo tbe tail, or to the teme by office, whether the Kin g be not put to Kr fac as in this Cale ? It 


ſeems that he is. Ibid. 


> cj _ 18. If the King grants lamd fr liſe and after the patentee dirs 
33 Pre. Vet the King cannot 1 it over till the death be found by 
| office, and this by the ſtatute of * 18 H. 6. Br. Office devant 


Joe ale 
(. d ). &c. pl. 56. cites 29 II. 8. 
* S. P. 19. | ke Queen cannot be intituled to things real without of- 


= aa , X . ' 
- Ry rs But for thing gs Peron nal ſhe may in ſeveral caſes. 5o for 
"= "7 RN ztels real; as in 5rwwry, the Queen ſhall have obligations— 
27 a prone. ical nces—* leaſes tor . Ycars—next avoidances 
mt 2 þ * without ace de cauſe the Queen is intitled by the record of 
. as: Z 3 22 
I>id. 62. the outlawry; per Clark J. Mo. 292. Paſch. 32 Eliz. in the 
per 1 Cate of Sir M. Finch v. Throgmorton. 
Ch. B. ; 
Trin. 7 Jac. in the Ex rche zuer, in Sir Ed „ e 2. 

" Ke the ath er of B. the Pluüntit Abe eins : polleTed of a lcaſe tor years, was outlawed for high trea- 
ſon; an 3: qu iſition found B. 's title 7 the tenements were ſeiſed into the King's hands, who 


and thercupoun the leaſe 


eranted av ; hs term; the outlaw hy was afterwards reverted for error ; 
Gere ii de inzuiluen 


was reſtored to B. 2 Vern. 312. Hill. 1693. Peyton v. Ayiitte, 
was necefiury J. | 


d. There is a difference between an 49 of aſſurance and an 
act of forfeiture. If the words are, that e King hu have and 
enjoy, tis then an act of aſſurance, and the lands are given to 
the King without oſnce ; : but by an act of foriciture, the lands 
are not in the King wit hout ofhce found. Arg. Godb. 304. 
Paſch 21 Jac. in Caſe of 810 eld v. K. ideliſte. 

e 21. An al -chdeacon Nl: ache. . 7 ie of the effice of Ft T1 for I 5 77 arch 
e "i deacaury, by means of which it became forfeited by the it; ite of 
5 C 6 E. 6. cap. 16. And the queſtion was, whether the King 

5 


Pe 
2 


and 8 ler- 
graute d the ſame w ith zout any office found thereot it be 


fen Ch. I. 5 M 
gane good * f And reſolv'd that it is good; becauſe no eſtate or intereſt 
a choſe en in the office is ſorſcited, either of the archdeacon or regit. erz 
action, nor is any franktenement to be diveſted out of him, and veſted 
in the King; ; but the office is become void, and by the diſability 
of the archdeacon, the power to ſupply the office of regilter 1 
in the King, an - cited 20 E. 4. 11. a. and therefore pave judg- 
ment unanimouſly for Fx plaintiff. 3 Lev. 289. Hill. 2 W. & M. 


C. B. Woc Sant y. Fox. 
Azreel,that 22. Where a freehold 1s forfeited to the King by any Haut, 


eee 5 it is requiſite that an oſſice ſnould be found of the fortciture, 
ViC2nct 

right to ſup- But where it is only a power to appoint an officer *tis otherwile. 
p'y that was 2 Veut. 267. Hill. 2 & 3 W. & M. C. B. Woodward v. Fox. 

. a chattle jc. 


parate from the inh 
tound, tho' it be admitted that the right of nomination in point of eſtate, ſhould not veit 
before office ſound. 2 Vent. 270. Woodward v. Fox. 


eritance, and the King might ſupply ſuch preſent avoidance beſore any 2 
in the Kitg 


But where a 23. In a ſcire facias out of Chancery 2 repeal a 2 1 
ici. fa. i . fel, it was objected that an oithce ought to have been foun 


6 2 bt fer 

the for A before the ſcire facias. For that a ſci. fa. is a judicial w rity an 

rare a fa- ought to be founded upon a record. Put it Was reloly cd, i 
| l 


 Offic? or Juquiſition. 


it is true that a fc. focias ought to be founded ub a record, and 
that fo it is in this caſe; for the patent is a * record in Chancery, 
out of which Court the fct. fa. iGued, and it is a fſuibcient re- 
cord whereon to found it. 3 Lev. 223. Trin. 1 Jac. 2. in 
the Houle of Lords on appcal from the Chancery. The King v. 
Butler. 


* 84 


tent or other 
thing in are 
ther Court. 
in ſuch caſe 
an otkce 
ought to be 
found in the 
other Court 
be tore the 


. fa. unless the forfeiture appear on record in the ſame Court, upon which to found the ſci. fa, 
And where the office is found, the þ ng feiles immediately upon the office; but where the ſei. fa. 
1s founded upon the patent, as in the principal caſe, the King cannot /cife till the forfeiture or 


Lords ou appeal out of Chancery. Tie King v. Butter, 
24. The King granted the wardſhip of body and lands, ven- 
dring rent ts the receiver er his d:puty within go days after the feaſts 


apminted for payment, with a clauſe #2 bg vid en noxpayment. It 


Pics, For there is a difference between a leaſe for years, reſery- 


ing rent payeble af the receipt of the Exchequer, with ſuch proviſo, 
and when it is payable to the receiver or his deputy ; for in the firſt 
0 the Payment or nonpayment a pears of record ; and therefore 
cre needs no ohice to prove the nonpayment; but in the laſt 
iſe it does not appear of record, and therefore in that caſe 
e leaſe is not void by nonpayment without office. Cro. C. 99, 
od. Mich. 3 Car. Stephens v. Potter. 


payable to the receiver or his deputy, Which is matter of fact in 


[ 


! 
1 
C. 

1 
1. 
1 


Le. 134 to 146. pl. 178. in the Exchequer, S. C. 
C. 2 


ether deiect of the patent be try'd upon the ſci. fa. 3 Lev. 2:3. Trig. 1 Jace 2. in the Houle of 


And it is 
there ſaid 
that the like 
re ſolution 
was made in 
the caſe of 
Sir Moyle 
Finch v, 
Throgmore 
ton. —Cro., 
E. 220, 
221. Hill. 
3 Eliz. 

B. R. 8. C. 
— Mo. 291, 
pl. 440. 

S. . 
And. 303. 
S. C. 


S. P. Poph. 53. Trin. 36 Eliz. cites 
ad judgment there given accordingly, FIN AHV. RisELEY. And that where in the caſe 


cm perſon, an entry is nece}}ary tv dat an gate, there in the King's Caſe an office is 
rcce//ary to determine the eitate; for an office in the King's Cale countervails an entry; becauſe 


tac Ring in perſon cannot make an entry. 


(E) Neceſſary. What the Ring may do before Office 


found. 


l, THERE it is azverded that the temporalties f a biſhop hall S. P. g Rep. 
be ſciſed into the hands of the King, the King ſhall take 95: b. in Sir 


conuſance of them, and H, preſent to the aduowu/mn ; for the 


George 


Reynold's 


temporalties of a biſhop are always of record in the Exchequer, as Cale, 


appears 21 II. 7. 7. Br. Oihce devant &c. pl. 17. cites 21 E. 3. 
39. and Fitzh. Scire Fa. 113. | 


2. Where the King's tenant dies ſeiſed of an advozuſun, or in Kelw. 42. 


caie of an cutlazwwry, tho' the eſtate is not in the King before b. 43.— 
office, yet if the church becomes void, the Ki: | g Rep. «5, 
„yet if the church becomes void, the King ſhall preſent ; 

b C a y £ : bo, b. 96. IN 
tere oihce. 2 Vent, 270. in Caſe of Woodward v. Fox.—— Sir G. Rey- 
cites 20 E. 4. 11. 


nold's Caſe, 
3. Where the Xing leaſes for years with clauſe of re-entry for s. P. Mo. 
nonpayment of the rent, the King need not demand the rent 295. Paſch. 
before he re-enters z but it is ſaid there, that if the King grants 4 
*he rent and re-entry to another, he cannot enter without demand- . Throcks 
ing the rent, and the King may grant his action, and a choſe en motion. 
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Office or Inquiſition. 


action, contrary of a common perſon; quod nota; per Huſſey 
and Brian, and the King cannot enter till the * ment be found by 
ae Br. Entre Cong. pl. 88. cites. 2 H. 

. Brooke makes a quzre, if grant of the King be good with 
"hs 0:1 CC, in caſe of alienation in nortmain, or by tenant of the 
Kine <vithout licence, by reaſon of the ſtatute. 18 II. 6. 6. that 


gra ats beſore ollice thall be void. Br. Olhce devant &c. pl. 34. 


cites 9 H. . 
5 Not e, by thoſe of che Exchequer, where a man is attainted 
by parliame ents and all Br lands t: be fer cited, and does not ſay that 
2 15 be ii th No 7 8 Are, there they are not in ſeiſin 
of the King to graut ouer without office; for it does not appea 
oi record who it and 15 they are. Br. Oilice devant &c. pl. 
mo 27 H. | 
. In fome caſes the Ring ſhall be in poſſeſſion by once without 
(4h ſure, as i lands, tenements, oihces XC. which are local, or 
wher bet continual prof: t may be t taken; as where *ris found by 
office that 0 is broken, or that perſon attaint of felony 
is ſeiſed of land &c. or in cate of ward of land &c.—In tome 
caſe the King ſhall be in poſſeſſion by office and ſeiſure, as in caſe 
of advowſon &c. the right patron {hall not be outted by ſuch 
{ilte othce found of it, till the King preſents, and his clerk ad- 
mitted and inſtituted. g Rep. 95. b. Hill. 9 Jac. in Canc. in 
Sir George Reynolds's Caſe. 

7. In caſe of a tra: Hlery chattel coming to the King an office 
is not h but where an inter comes to the King an 
office ouglit to b 4 found. Arg. Lane. 43. P aſch. 7 Jac. in Cafe 
of the King v. the Earl of! Nottingham & al. 

8. In calc of 5 Simssiy he King thall preſent without office. 
2 Vent. 270. Hill. 2 & 3 W & M. C. B. in Caſe of Woodward 

Fox. 

9. A promiſe and order avas made for T P. Eng a patent for the 


ere of avarden N Fleet to L: on a ſupra 7 forgetture fer permit- 
tin efcnpes, and this was infſiited to be before i: uifition take en, 
or forfeiture found, and ther fo illegal; to which it was an- 
twered, that 3 in truth tlie inquiſition bears date, and was ab 
before the warrant. fd pailing the patent, thouyh not file“ till 
material; for this is none of the 


afterwards, and that that is not 


41. % 5 | na 1 1 i — . * * . = 
caſes HC the itatute requires tlic hliug ot an inquiſition, and 


— — — 


only in caics of grants of lands and tencments z but the Court 
held it to be a ma Ter of great conſequence to the King, and to 

' 1 9 
the ſubject if the ſeal ſhould be put to this patent, and that it 
might occaſion a gener al eſca Pe 01 all the priton ers in the Fleet, 
and therefore would know the King's pleature before they would 


p#!s the grant. 2 Vern. 173. Trin. 1690. Colonel Leighton's 


Caſe. 
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(T) In what Caſes the Office ſhall be /uforent ævilh- 


out Seiſu b. 


A II office be found for the King an adebauſen in grofr, yet Ufon eee 
0 . 1 tound that 
by this the owner is not out of poſleſſion. Br. Office de- the erm 
vant &c. pl. 5 2. cites 17 E. 3. 10. in his life 
granted the 
next preſentation to B. who preſented C. who was inſufficient, and did not preſent another within 
fix months, by which the defendant the ordinary made coliation by lapſe, and that the King was 
intitled by the heir within age and in his ward; chere the King 1s not in poſſeſſion, but ſhall have 
quatre impedit; for he is not in poſſeſſion of the advowion. Br. Otfice devant, pl. 11, cites 14 U. 
7. 22. and 15 H. 7. 6. Br. Traveiſe de Office, pl. 15. cites S. C. 


e K. TR Mr And of ot 
2. The King may ve in poſſeſſion of an adv;ww/on appendant or _ _ of 
in ge, by ofhce thereof found; contra of common or rent ; for 1.11; and 
præcipe lics of advowſon, and livery may be made of it; contra cements 
of rent and common. Br. Othce devant &c. pl. 46. cites 20 E. „ 
4. 13, 14. and 21 E. 4. 1. | Le tn a 

E 5 pation, the 

King by this is in poſſeſſion without entry, and others by this are out of poſſeſſion ; coniru of rent 
and common, as appears there; and a man mas be out of poileflion of advou ſon by preſentment z 
contra of rent and common. Ibid. Br. Traverſe de Office, pl. 40. cites S. C. 


3. There are ſome offices which do not put the King in poſſeſſion, Er. Tra- 

1 5 72 - 1 — "Mt ntl  *--. verſe de 
at where aſt is found by tenant of the King, he ſhall have /cire doe, ph ol 

. _ . ) 2 n 

facias upon the office; per Coninge. Br. Oſlice devant, pl. 11. cites B. C. 
cites 14 H. 7. 22. and 15 H. 7. 6. | Fe yy Per 
Lede |. 
wich Tremaile J. agreed. Br. Office devant &. pl. 15. cites 21 H. 7. 19,—— But where office 
nas matter for the King, by which a COMMON fi rſor muy enter, in tluch caſe the Ning mall be ads 
judged in poſſeſſion; per Rede J. Br. Office devant &c. pl. 15. cites 21 H. 7. 19, 


4. So upon ceſſavit found by ofhce, he thall have writ of ſcire - 86] 
facias. Ibid. Br. Tre- 
verſe de Of- 
kee, pl. 15. cites S. C. S. P. per Rede J. which Tremalle J. agreed. Br. Office devant, 
P.. 15. cites 21 H. 7. 19. 


(F. 2) In what Caſes the Office ſhall be ſufficient 
to put the Party aut f Pcfjct;on, 


1. ()JUARE impedit by the King, and counted that it evas found Put if it be 
by office, that S. B. held the manor of V. to which the ad- 2 
vodhſen is aſ pendant of him by knights ſervice, as of the earldom of 7 King bk 
« which came to him by attainder, and that S. B. preſented & c. commmn in 
end after died his heir vithin age, and now in ward of the King, my 14nd 8 
and the Church vcided, and the King preſented, and the defendant FOG han 
diflurbed Vim; the defendant ſaid, that A. was ſciſed of the advaze- not be tra- 
fon in fee, and preſented him, abſaue hoc, that the ſaid S. B. pre- 8 = 
ſented ade & forma per Jenny, office which intitles rhe king bit by plans 
to lands or tenements puts him in poſſeſſion, and ail others are tor by this 
7 this put out of poileſhon, and therefore ſucli oflice ſhall be 4 b 


not out of 
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poſſefſion. . rw rſed in the Shape and not by way of plea. Br. Tra- 
k. 8 * * 
ae verſe de Olfice, pl. 49. cites 20 E. 4. 14. and 21 E. 4. 1. 


- * 2 . ®; * * , * . , * * 
und that the tenant F be OY died fe fed of a manor to which a _ ” it vegardant, the villein 


may traverſe i: dy "aur and not in Chancery. ao of a rent-cha! ee as where it is found 
that the tenaut of the * nz has. a tent- charge out f my manor, I thall a avoid it by way of anſwer ; 
and Choke and Nottin nam Ch. Brron agreed = aer. E en But per Ian Ch I. 
there is a diverjtty where 4 thing is found exprejuly by ice, and where. imply'sd as here by thele 
words, cure pertirentils, Which is imply „J, there this geen: not de traverſcd in Chancery, but by 
way of anſwer. Ihid.—— Ard by him Hit 125 Seen k rev found of %a t e aer 
vet decauſe t det no? lie in rarna} oC «par t need not be traverſe in Chancery, 2 by \ -ay 
of plex; dut B ling Ch. J. of England ag 6d, that the ar op hg fo be traverſed. Ihig, —— 
-D { per Coliou be appr fancy is tte rirt: af ? be Aung : or he is intitied ſo by offic 85 ard there. 

Fe {1218 Treg? io be il a<'irſcd, ana nat the prefer iments Witch Littleton aud Br an = bg d. * J 
r. 1 raverſe per 6 uns Kc. pl. 257. Lites 20 E. 4 13, 14. aud 21 E. 4. 


— 


Ofice < van ty pl. - ts CaciC> 8. Ko 


(G) Subject ound by it. In what Caſes. 


Br, Entre fb = 13 fand 77 r the King, and aſter upon fail: cbr,» 
C — 1 Nee is found for a party, this ſhall not difcl; "arg? the 
58 dan 1 lor the King; but if he enters it is intruſion; for 
tis only inqueſt of iber, u. Tac h all not diſcharge the tit le 
vhs King; and alto z q 0 Dr we j* and for a ſubj? 2 ſhall ; 1% bt Fr 
any party; quod nota; 101 - it i . i, evidence ; br it noms of oll. ce 
found for the King fall 850 till it be traverſed; note a diver- 


ſity. Dr. Enqueit, pl. 21 . 3. 1, 2. 
S223 Br.-. 10 we fou pd 1 that ]. 8 tenant of the King died eile, an, 4 
oh that * S. 15 = Ld! lein, and of the * age of 0 ne year, ere be 
cites 5 E. 4. 75 Of the age of 40 years, he has no remedy at the common ph w, 


3. 4. Bat and ſhall not have li ery till 20 years aſter and per Brian, if it 


Brook favs 1 of * 
dee now the be found that J. S. Folds of the King in capite, His heir within av, 


ſtatute of Where in fact he hos 15 land, his heir ſhall be in ward, and has 10 

2 E. 6. 3. remedy; but per Thwas. he has; for he may traverſe, quod 

erco. Cateſby, Neal, and Huſley, conceijerunt. Br. Office devant 
QC. pl. 28. cites 1 II. To Zo 

Br. Tra- 3. Aud if it be found that the King's tenant died ſeiſed, and 


3 = that I am his heir, and of the age of live years, and it is found 
os RC. by anzther 7 ce that anther it heir ar > of full age, I thal | have no 
remedy beſore that I am of full age, and then to interplea, d; 
( 87 ] and none ſha I interplzad but he wh; x Hh 7 fice found for him. Br. 
Once devant &c. I E. 4. 3, 4. 5 
4. In annuity, if the King be intitled by office 75 land t: 2 68 
N. Har title and right, he cannot enter upon the Ring ; for = the 
office tie King is in poſſeſſion, and N. is out of rener. and if 
the King grants it over, he cannot enter up3n the patenter, the 97 
ice being i in jorce ; but he who has a rent barge « or common out © 
that land is not out of poſſeſſion, but may diſtrain the patente, 
or uſe his common. Br. Entre Cong. pl. 42. cites 21 H. 7..1- 
ee 5. 2 © 2 d. 6. cab. 8. /. 3. enacts, That whore aπαhẽihh ice ai 
<8 e inguiſitigu 15 id mmitting any title for 7er1 ears b 9p) t 
7¹ 7 fount y fo rerm of rs, by cop. 


law the el- 


ines of . cru or other inzereſt, every leſſee or copybolder, and every pore 

nant by ſta- ſen that ſpall have any intereſt {9 any rent, common, cr profit at Prehn 

rue ſtaple, de / d; d i h ll jy 
ry out of any lauds contained in fuch office or inquiſ itians call. 


merchant 


3 


their ; 


8 4 — 
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their leaſes and interefls, rents Sc. as they might have done, in caſe _ elegit, 
1 oP, - and exccu- 
there had been none ſuch office or inquiſition found, and as they ought 


f tors, that 
1 have done in caſe ſuch leaſe, intereſt by copy of court-rell, rent Sc. hold lands 
4 1091 tat „ [uch he ö 7 7297. tor payment 
had been found in ſuch office or inquiſition or 
taken to be within the benefit of this clauſe. Co. Litt, 77. b.-— 8. P. becauſe their interef is 
but a chattle real. 2 Inſt. 689. | 
Ter:nors before this ſtatute had not any traverſ:, and the ſtatute does not give any traverſe ta 
them; then what means ſhall the defendant have to lave his term? Only by the ſupplying the de- 
tech of the inquifition, and ſhewing his title to it; which is all that he has to do in relation to the 
inquiſition, and it is not material to him whether the inheritance be in the King or in any other; and 


as it ſcems the ſtatute is ſtrictly penn'd te prevent the termor to diſpute the title of the King to the 

inheritance; and inaſmuch as it can't be any prejudice or advantage to the termor if the inheritance 

Mail continue in the Kine, and it may be prejudicial to the King, if it hould be traverſed and found 
Ara? ate 


arainit the King, therefore 'tis reaſon that the defendant ſhall not be admitted to traverſe its 
2 Lu. 1068. Palich., 10 W. 3. The King v. Hungerford. 


- 


6. A ferfeiture of the oſſice of Marſhal of the King's Bench, 


(which is an ollice of inheritance) was found by inquiſition out 


ot the petty-bag olhce; and it was ſtrongly moved by the King's 


countel for a writ of ſeiſure. But the Lord Keeper, upon great 
confderation, did refuſe to grant it, and gave the defendant a 
reatonable time to 7raverſe the inquifition peremptoriſy, Hill. 
© W. & NM. in Canc. For although the inquiſition finds a title 
in the King, yet the inquiſition is traverſable; and *tis very hard 
to turn a man out of poſſeſſion upon a bare inqueſt of office, 
without hearing what the defendant hath to ſay for himſelf. 
L. P. R. 630. 

7. Inquitition upon a veliut inquirendum is traverſable; be- 
cauſe it is not taken ſuper viſum corporis; for an inquiſition 
ſuper wiſum corporis is not zraverſable. Carth. 72. Mich. 
IW. & M. B. R. The King v. Bonny. 

8. A. tenant for life remainder to B. in fee. A. is attainted. 
The King ſeiſes. In this caſe B. may enter on the King. Others 
wite, if an office had found A. ſeiſed in fee. 2 Salk, 469. 
Hill, 8 W. 3. B. R. Linch v. Coote. 


(G. 2) Traverſed. - In what Caſes, and how. 


LB Y 34 E. 3. flat. 1. 14. Traverſes of offices found before the 
eſcheators ſhall be tried in the Bench, | 

2. It was found by office return'd in Chancery that . of H. 
was ſeiſed of certain land in B. and was aiding to M. P. enemy of the 
King, by which the land was ſeiſed into the hands of the King; 
whereupon came the ſaid W. of H. and traver d that he qwas not 
aiding &c. Br. Traverſe de Office, pl. 46. cites 43 Aff. 28,— [ 88 
And ſuch an office appears the ſame year, p. 29. and ſuch a 
traverſe to it. Ibid. | 

3. A man cannot trayerſe the title of the King without title 1; where is 


by office. Br. "Traverſe de Office, pl. 22. cites 50 Aſſ. 2. wa found 

| office 
that W. was ſelſed in fee, and held of the King in capite, and died ſeiſed ; and R. who 15 an ideoty 
i. bis heir, and that M. enter'd, and ſcire facias i//ued againſt M. to ſay why the land ſhould not 
be ſeiſed Jer the King for ideecy ho came and /i, that R. releaſed ail bis right te P. S. whe 
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on? ham, at euch time R. unt of 255d memory, 4e Þ e, that be u. we FO ! 4. 

Ship t; and admitted for 2 9004 traverie; and tie / id fur: der, e the land is held of 
D. C. ,. 4 it 1 ging & of ih Ain 4 Prout &. SKN with ſaid, Won cannot have this ile c 
unleſs 1 the io was in pole Hor vs tor wo: Ui be oikice tound, ot ts tenure and ali-nation, the Kin 
ſhail be in potictiion, ard then you may traverie it, but not 20w ; tor then you will tall the King 1 
the ſeiſin which the Kin: ut have after the _ ce is found, Br. Tra; ert. de Ottice, pl. 22. 
ices 50 A. 2. Br. Office e devant, pl, 24- Cites S. C. 


4. By 23 H. 6. cap. 17. fe 2. If any vill traverſe an effice, iis 
protec: 7150 Mall lie for the patentee ; ang CL encerning the (1e mife of the 
land to him that tenders a traverſc, tl e ſtat. of 3 36 E. 3. 13. 8 H. | 
©. 16. and 18 F. 6. 0. Hall be 4 5 G b/ rad ; | 


Rr. Non 8. In traverſe of office the { int in the tr av e u, nen- 

fait, a wited, un. per SHE ney J. cle: arly the plaintiſf may have a new | 

Sites 8 85 ö | 
traverie or traverſe is given by Htatute ; for at common law, he 


whos tad 15 5 110 2 into the hands of the King, had no other 
remedy | but by petition, and if he was nonfuited in the petiti My 
he might have a new peuwuon, and the traverſe is giv en in lieu 
of pc tion; ; and therefore if he be nonſuited he may Dave a ne 
traverſe. But, per Hals, the Qatute gives only one travc ws 
and therefore if he be nonſuited he all not have another ra, 
verſe. Lrere inde; for where ſtatute gives action, as mainte- 
nance, decics tantum &c. which were not at common law -be- 
fore, it ſeems that the party may be nonſuited and have a new 
action, and traverſe is in lieu of action. Br. Traverſe de Oflice, 
pl. 16. cites 4 H. 6. 18. | 
pr. Office 6... W ewe the Klug is intitled by double motten of record, a man 
devant, {hall not have trarerſe, as where tenant of the King is attainted f 
8 - Eites felony, and after it is found by oſſice hat he was feiſed of certain 
. land at the time & c. Br. Traverſe de Ottice, pl. 31. cites 3 E. 
„ 
7. It the King enters ints my land by office, and there is ns ſuch 
He, I may traverſe and ſay that nul tiel record. Br. Traverſe de 
Office, pl. 32. cites 4 E. 4. 21. 
= A. was bound t9 tau in an obligation in 40/7. and the 4 
15 pr fe, which was found by otlice z and per Choke J. it 
rs all frrjeited to the King; but Young contra; for the ſurvivor 


. 7 
takes place bel orc the oihice, and it was 3 touch” d, 7 ij the » other mint 
TY 27 95 50 45 frees that be wid not kill Jef el lon: 'ouf ly ; ; for if it be. 
feund before the Corone r, that a man killed „7 l;niufly, none 


can traverſe it; for this is an ancient Yee al Ns Coroner ; contra 
it is ſaid in this cafe 3 nota. Br. Traverſe de Office, pl. 36. cites 
TE. 4 4s | 
9. It was found by offic e, hat the Duke F E. ar ſciſcd of the 
manor of D. and died ſciſad, and the King is heir, by v. hich the 
9 Earl of L. jon to the King by petition, in as much as he was ſeij e, 
and diſſei ed by the Duke, and pray d reſtitution, and proceſs con- 
* till he had reſtitution, and after the Earl gave it to H. in 
tail, and chen it v found by ancther ice, that the ſaid Dube 
Was ſeiſed of 49 acres in D. and C. and dred fe iſed, and the King d 
he: irs, by N kic ch the King by patent gave it to . S. and came the 
ſaid E. the den 55 Lon fo oc the firſt matter, and that the 40 acres 
ere parcel of the /aid mansr, and pray'd reſtitution z and vp! 


* 
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this ſcire facies was awarded againſt the patentre, and he came and 
ray d ſearch Sc. And per Sotel, at common law there was no 


Pa Ci Kin oa. and this eras in lien of <orit of rial * th \ 
traverle but Pelitian; and this vas in mew of worit of Tight for ib 9 
560 4 * 7 * - FE FS '# i , 67 "x 1 2 7 57 7 7 2 that 2 TIT ma v f 
Dart, bi» Go * tf 108.08 . 224 LUI. De JIGTH 6 751 it 5 1 * L * 14110647 107 0 
4 1 . D 
? 48 


. . * 7 EP R 4 mt 4 7 oy I Hin | 
traverſe the once, which [fotute dies nat Ie, ſearen chi was 


7 3 % > $5 * op * Fe 2 
Cf Common lacb, O17 the p. t1119y Per Spülman, the {tatute which 
4 


— than; tk 


wives traverſe is only of ward, and of ſine for alienation &c. [ 89 J 3 
which are only chattles, and of thoſe was no traverſe at com- bs. 
mon Jav z but of ſranktenement traverſe was at common law. * 
Per Yelverton, peradventure ſuch manner of monſtrans de A 
droit, as above, was at common law; for the ſirſt matter above 9 
was petition, but the ſecond matter upon the fecond oflice 1s to 1 
be taken only as a monſtrans de droit; ſo by him ſuch mon- 4 
raus de droit was at common law, but no traverſe in any caſe 3 
but irt he ought to have had petition to enable him to traverſe 7 
6 & c. Per Spilman, in caſe ⁊bhere a man may traverſe an ice he 4 
„i ſue by petition ; quod non negatur. Br. 1 raverſe de Office, E 
, pl. 18. cites 9 E. 4. 51. iy 
4 19, O:hce was returned upon diem clauſit extremum, at py; where 11 
p H. evas ſeiſed of the manor of T. and held of the King in chief, and it is found 4 
- evas ſoiſed of anther manor in tail t9 him and his heirs of his bedy 2 24 
- {otten, Which was Held of T. by knights ſervice &c. and that A. youngeſs 177 1 
* was cufin and heir of the faid W. viz. daughter of R. ſen and heir g _ "I 4 
75 te faid e and UPON thts Care One Richard and ſaid, that the beir in fat 20 
manor auf ich evas held of C. was given to the ſuid M. and to the the eldeſt has * 
n heirs males of his body, and that the ſaid WF. had iſſue the ſaid R. no remedy; 3 
oj father cf Alice the eldiſt, and the fi R. youngeſt, and of ſuch eflate Roy 3 
n '.-/ ſrſod, and prayed to be admitted to his traverſe of the office; from one 1 


« the opinion of the Court was that he jhall be well received and the ſams 
to traverſe the office. Br. Traverſe de Ollice, pl. 37. cites 2915; 
7 2 5 | tor there the 
ch 12 E. 4. 18. King has 
de f cauſe to 
ele; and e contra here of the manor hd of C. For the one, viz. A. the daughter is heir to the 


Abies. lr th for 


r 


N 
—_ 


e 


CC? 
LEED 


e M320 and the youngelt is heir to the other manor ; tor the ſtatute, which wills that the King 1 
ie hal have the cuſtody of all lands, is intended where it deſcends to the fame heir to whom the land * 
it held of the King deſcended ; but where any parcel deſcends to another heir, he ſhall not have it; 54 
* zu the lame law where the other had ſnecial tail in part, the remainder over, Br, Traverſe de 9 
& ee 7 . y | Þ - 38 2 K . : 1 F 
Y Vice, pl. 37. cites 12 E. 4. 18. [Beth the other editions are 2 E. 4. 18, but they are miſe oc 
WL printed.“ 78 
be. 1 
ne It. A maner ⁊uas given t; W. S. and E. his fene, ord to the is 
nate wi TS +» = "T1 „ : . 3 4 2 . 5 
* Prirs of the body of HI". S. the remainder to the right peirs of this ; 


ies Jame II. S. auh had ifſue J. S. who was feiſed of another manor 

ed of the King in capite in chivalry ; and M. S. died ſciſed, and 
- the 4 Jurvrved, and J. S. had iſſue F. S. knight, and died, and the 
ihe tang ſeiſed the body" of J. S. knight fon his nonage, and after E. 


2 p bat - * * . 
2 dad, and diem clauſit extremum ifſued to inquire of what lands 
oll lhe died ſcifed, upon which the gift made to IV. S. and K. was 


„ 
— 


Enn d N 
* 


8 Jad as above, and that the manor was held of the biſhop of E. and 
Hue "ns the heir in ward is the next heir, by which the King ſeiſed 
* the manor held of the biſhop of E. &c. And after the heir in 


- the vg died wilhyut heir, by which iſſued a commiſſion in nature 
acres & a diem elauſit extremum to enquire of what lands and tene— 
upon | | ments 


— nn: 
+ — — 


, r 
. — * - — 


— 


191 


Contra 


where the 
King is in- 
titled by a 
certain time, 
and maker 
livery withe 
in the time, 
and yet the 
traverſe re- 


mains good, 


Ibid, 


Br. Petition, 
- 20. cites 
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ments the heir in ward died ſeiſed, upon which it was found 


that he died without heir, and that the one manor eis held of 
the King in capite, and the other of the biſhop ; and the bithop 
would have traverſed for his eſchcat. And per Hody, after the 
death of the heir in ward within age a devenerunt ſhall iſſue, 
and not diem clavfet extremum, and if the party fail the right order 
and courſe of offices, in ſuch cafe be ſball never have livery ; and yet 
the oface is good for the King, but the party ſhall not: have tra- 
verſe in this caſe, but ought to ſue in anither office in due order, 
and then he may traver/s; which matter was agreed per totum. 
But in this caſe, if the King ought to have prerogative of the 
fued in remainder, then the office is good for the King, and ill 
land by the party, upon which he ſhall not have traverſe. But 
if the King cught not to have prerogative of the manor held of 
the biſhop, then the diem clauſit extremum, or commillion in 
nature of a diem clauſit extremum is well ſued, and then the 
biſhop may traverſe z but Brooke ſays, quere what he {hall 
traverſe ; for it ſeems, that ali the office is true, and then it ſeems 
that he ball have petitien, or monſlrans de dreit. Br. Traverſe de 
Office, pl. 14. cites 15 E. 4. 10. Skrene's Caſe. 

12. Things whereof the Ring is nit in poſſifjion by eſſice, as of 
rent and common &c. there a man may traverſe % way f plea in 
treſpaſs, replevin &c. brought by the King againſt him. Pr. 
Traverſe de Office, pl. 49. cites 20 E. 4. 14. and 21 E. 41. 

13. Office found ior the King after the death of the tenant, Mr 
heir of Full age. F. S. traverſed the office, and did noi pray ts have 
the land in farm, and after the King made livery to the heir, and 
then the zZraver/er prayed that the land be reſeiſed, and that he my 
have. it in farm, and could not have it; for the livery was lau- 
ful, and he may ſue againſt the heir, and the King will not do 
the heir fo much wrong as to deny to make livery, Br. Tra- 
verſe de Office, pl. 23. cites 1 II. 7. 21. 

14. It was found by office that WW. B. was feiſed in fee of ttt 
mancr of B. and died ſeiſed, and held of the King in capite, and that 
A. was his ſiſter and heir aged 40 years, and B. came and traverſed 
the office, in as much as W. B. infeoffed bim, abſque hoc, that he 
died ſciſed or held in capite prout & c. and pending the traverſe A. we 
heir had livery, and there it was doubted if the livery be good 
or not; but it ſeems that it is good, Br. Traverſe de Othcc, 
pl. 24. cites 1 H. 7. 27. | | 

1 5. Traverſe ſhall be only vbere livery may be made, and ut 
where it is found by effice, that A. was ſciſed for term / life, ti 
reverſion to the King and died; for there ſhall not be livery, 
therefore no traverſe ſhall be; per Huſſey, Br, Traverſe de 
Office, pl. 26. cites 3 H. 7. 3. | 2 

16. Office was returned in Chancery that the tenant of the Ring 
had aliened certain land without licence, and the alienee would have 
made fine, and had livery of the land, and the King's ettir- 
ney ſurmiſed that the feoff ment auas made t9 the uſe 2 the King, and 

ayed that the land remain in the hands of the King. And the 


Chancellor ſaid, the alienee ſhall have livery z for this matter 
| touches 
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touches all the realm, and it is only ſurmiſe which is made for the 
King, which ſhall not delay the party of right; but if ſuch 
matter for the King appeared by matter of record in the Court, 
it ſhould be otherwiſe ; but ups! ſrrmiſe there is no renſon to pitt 
ze party te a traverſe, Pr. Surmiſe, pl. 6. cites 4 H. 7. 5. 

17. It was feud that J. S. died ſeiſed, by which came W. N. 
his fin, and ſaid that the faid F. S. in his life ⁊vas ſoiſed in fee, and 
ink fred A. and B. in fee, ts the uſe of the ſaid HF. N. and his heirs, 
and died, and after hy the ſtatute of uſes anno 27 H. 8. he was 
feiled in poſleſſion, cf/que bc that F. S. his father died ſeijed prout 
c.. It is a good traverſe. Br. "Traverſe de Otlice, pl. 50. 
cites II. 29. H. 8. 

18. 2& 3 L. 6. cap. 7. 4 traverſe, or monſirans de droit, it 
oven avithout petiticn, thi) the King be intituled by deutle matter of 
record. | | 


19. 2 & 3 E, 6. cap. 8. /. 7. I here it is untruiy fornden, tha 
ony perſon attainted of treaſon, felony or premunire, is ſeiſed of any 
\mds at any time of ſuch treaſ5n, felony, or offence committed or after, 
mobereunts any other perſen hath juſt title of freehold; every perſon 
grieved thereby ſhall have his trawrſe, or mon/irans de dariit without 
{cing driven to any petitian of right, and ite remedy and reftitutizn 
upon his title found or fudg'd for Lim, as hath been uſed in other 


caſes of traverſe. 


(G. 3) Traverſe. I hat Offices may be traverſed. 


i. ALL effices which are found cught to be traverſed, but offices 4; u bers 
fund after the traverſe necd not to be traverſed. Br. the King 
Traverſe de Office, pl. 9. 2 
and by tue 
Here, by the one of ꝛbhich it was found that J. S. was ſciſed of certain land held of the King, and 
died bis beir within age, and by the other that this J. S. was ſciſed of others held of a common 
Terſan, and alien'd in fee by colluſicn to the intent to infeoff his heir at full age, where in truth thoſe 
®* were the lands of S. C. and the King granted the land and ward to J. S. by which S. C. came 
end traverſed the ene office and the other, that he himſelf was ſeiſel of the land till by thoſe faiſe 
#/.ces ouſted, and traverted that the father of the infant was not ſeiſed of the one land, [ I 1 
nor that he did not make fe ment by colluſion of the other lard ; and t:ndered traverſe \ 9 
„hn another point, that is to ſay, thiee points in all, and had ſcire facias againſt the patentee to 
have the patent repeal d; and the patentee and the counſel of the King tk iſſue 1 pn the one point 
"ly, viz. that the father of the infant was ſeiſed of the ane and the other, and died ſeifed, and 
Fund fer S. C. by which he prayed judgment and livery, and Norton alleged in arreſt, becauſe the 
coliuſian is nat try'd. And the opinion was, that yet he ſhall have judgment; for the King and 
party took iſſue upon another point, that is to ſay, upon the dying ſeiſed, and the feotfment by 
colluſton is contrary to it; for he cannot die ſeiſed, and yet make a feoffment by colluſion, and 
1 the King cannot change his i ue after trial of it, Br. Traverſe de Office, pl. g. cites 9 H. 4. 6. 
Orig. (ſummoner).— ff Br. Prerogative, pl. 13. cites S. C. 


2. Where a man dee felony, and after inſcoſte A. of his land, Ru- if he 

end after it convifted of the felony by verdift of 12, there A. can- 4 confeſ- 

not traverſe to ſave the land by ſaying that he was net guilty of the "dl wn Fm 

elinys th {, . : 5 >, 1 2 h ; ny, there 
NY; the realon teems to be inaimuci as none can have at- 


tant to reverſe this verdi privy or ſtranger ; for the indict- may traverſe 


—x was by other 12, and ſo guilty by 24. Br. Traverſe de 3 
ace, pl. 35. cites 7 E. 4. 1. 2. Evilty Kc. 
Ibid.—— 


Br. Eſtoppel, pl. 163. cites S. C. 
(G. 4) 
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91 Office or Jnquiſitiont; 


(G. 4) Traverſe, by <vhat Perſons it may be. 
Capacity. 


* Fe} 


22 


| 1 I was found by inqueſt of office Hat certain land was given 
to a man and his feme for their lives, which baron alien'd in 
fee, by which he in reverſon entered, and was a ſett, viz. a fool, 
whereupon the Rug /oiſed &c. and this t was traverſed in the 
CoHoncery for the King, v12. as it ſeems, that the feme had ns ſuch 
Hale, quod mirum ! for it ſeems that it cannot be traverſed for 
the King; ſor the oilice is the title and declaration of the King, 
and therefore he cannot traverſe his own title; but execution 
was awarded, and this for the ſeme, as it ſeems. Br. Traverſe 
de Oihce, pl. 20. cites 29 Aſſ. 43. 
Fr. Petition, 2. He who is admitted to pelition ſent indcrſed into Chancery, 
1 when he comes there ſhall traveric the office found for the 
0 King in his petition ; quod nota. Br. Traverſe de Office, pl. 21. 
cites 37 All. 11. 

3. A man was c:lawwed of murder, and after it was found be- 
fore the Coroner, that he purchaſed land after the felony, and 
thereof infe:ffed F. N. woho never focht the profits, by which ire 
facias iffued againſt him to anfecer to the King of the iſſues, who 
came and ſaid, that he dbu traverſe the ice; but per Percy, 
you cannot; for he is outlawed of felony; and per Henning- 
ton, the party him/c!f ball net be received to traverſe the indict- 
ment or the iclony without anſwering to the outlawry; but we 
who are rangers may traverſe the indictment ; for it is only 
an inqueſt of office, and may ſay that he had nothing at the 
time of the felony, nor ever after. But by the Reporter, if the 
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* Oriz. (a felon be indicted, and attainted at his own * colts, the feottze f 

ſa mys de- cannot traverſe the felony, and after, the year and waſt was [ 
Benne.) adjudged to the King, and of the reſt they would adviſe. Br. 

Traverſe de Oflice, pl. 4. cites 49 E. 3. 11. , 

Br. Tenure, 4. The King was falſely intitled to a award of the heir of R. C. , 

pl. 21. cites by tenure of him in fee, where in truth R. C. was tenant in tail, * 

. the rexerſion to A. the heir of his donor, there A. traverſed the F 

office, and it was adjudged for him upon demurrer; quod nota a 

Br. Traverſe de Office, pl. 17. cites 4 H. 6. 19. 20. 5 

5. If it be found by office, that A. held of the King by Inights 20 

ſervice, where he held of N. in ſecage, there the {ord cannot tra- 2 

verſe, becauſe the ward does not belong to him, but a prochei® by 

amy f the infant thall traverſe it; quod nota. Br. Traverſe de 11 


Office, pl. 30. cites 6 H. 7. 15. 
Ard be 6. If it be und by office, that J. N. who had not ary land 
thor died ſeiſed of land, and held of the King in capite in chivalry, his 
3 heir within age, the heir ſhall be in ward, and has no remedy 
lud may per Brian J. But Townſend ſaid, that he may traverſe ; for 
L 92 | the office is falſe, and there is none who can traverſe but him- 


traverſe the ſelf. Br, Traverſe de Office, pl. 25. cites 1 H. 7. 3. 


office for 
his intereft, Ibid. — Ard by the ſame reaſon he himſelf when the effice is falſe in tenure and in er 
unt. 12 


ter, (hall have traverſe there by the common /aw ; quod Cate ibi, Nele, and Huſſey conceſſei 


Office or Inquiſition. 


7. It was found by an office virtute officii, that one F. S. tenant 


of the King, gave land te J. and his heirs males Sc. and he as 
fin and heir claimed Sec. and id was found virtute brevis, that he 
gave to the ſaid T. in tail general, who had four daughters, wha 
claimed the land, and tendered their traverſe to the firft office, ſayings 


that it auas net given in ſpecial tail as above, and that they are heirs, 


and one of them was within age &c, and ſo ſee that an infant may 
traverſe, and it was found for the heirs general, and they pray'd 
judgment and oulter le main of the King. Per Grevil, the 
traverſe is in the Chancery, and is ſent here to be try'd, and 
therefore ſhall be ſent there, and judgment ſhall be given there, 
and not here, as of foreign voucher in Chetter, or foreign re- 
leaſe; but per Brudnel J. there thoſe two Courts are not at 
common law * as to the voucher and foreign releaſe, but where 
thoſe Courts are at common Jaw it ſhall not be remanded, as 


record removed from C. B. here into B. R. it ſhall not be re- 


manded, but we will give judgment here. Per Fineux C. J. 
if title of the King be found againit him, judgment ſhall be 
given here, and the hands of the King ſhall be amoved: and if 
error be in Cheſter and redreſled here, we will give judgment 
and make execution here. And after the Juſtices were purpoſed 
to give judgment againſt the heir general and would be adviſed 
of the livery z quod nota. But Fineux once faid there, that an 
infant cannot traverſe, contra it ſeems here: for the one was 
an infant in fact, and yet they were in opinion to give judg- 
ment. —_ if the age appeared to them of record; it ſeems 
that it did by reaſon of the office. Br. Traverſe de Office, pl. 19. 
cites 21 H. 7. 35. 

8. None can traverſe, lee he makes title to the ſame land in 
the premiſſes, er ſpeaks of his traverſe. Br. Traverſe de Othce, 
pl. 48. cites 22 H. 8. 

9. Ta iraverſed an office, and at the Ni Prius it was ſbeaun 
record, that the ore was outlaw'd, by which the Juflices ceaſed 
and in Bank it was faid by Englefield, that they did ill; for they 
had no power to allow the outlawry, but only to take verdict 
but Fitzherbert contra; ſor traverſe is in lieu of action, and 
therefore if the one be outlaw'd he cannot have it, and ſo it was 
ruled; quod mirum! Br. "Traverſe de Othce, pl. 1, cites 
. 

10. Termor cannot traverſe office by the common law, unleſs it 
was found in the office, and then he may have monitrans de 


droit, and oulter le main, Br. Traverſe de Office, pl. 50. Cites 
H. 29 H. 8. 


(G. 5) Scire Facias and not Traverſe, in what Caſcs 
it ſhall be, 


l. IF the Xing re-ſzifes or reſumes after livery ly caiſe ſ herum, the 
party griev'd ſhall have traverſe to the caute, and ſeire 


Facias againſt the tertenant; but if it be withoret cauſe beαπ lie 
Vol. XVI. I is 
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Traverſe de 
Othce, pl, : 


a man is atso 


tainiteg ot 


feiony or 
treaſon, er 
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eu! iww 


Office or Jagiliſition. 


is put to petition to the King, and ſcire facias againſt the ter- 
tenant. Br. Traverſe de Office, pl. 5. cites 2 H. 4. 10. 

2. The Duke of N. was /cifed of the office of the marſhalfea in 
tail, and gronted it to I. B. fer life with warranty and dy d, and 


it cu found that the Dube died ſciſcd of the office in tail, by which 


1 
* 


W. B. was out of poſteſhon till he had traverſcd, and he who 
tzaverſes, if it be found for him, ſhall have ſcire facias againſt 
him who has the oflice or the thing for any eſtate certain, contra 
againſt him who has only at will. Br. Praverſe de Office, pl. 
33. Cites 3 E. 4. 3. 

3. In a traverſe of office in Chancery they were at iſſue, which 


5 vas ſent into B. R. to be try'd, and he who tendered it came 


and /, that the King had granted the land te P. by patent before 
the traverſe, by qwhich he ought to have ſcire facias againſt the paten- 
tee in Chancery, and had it not; for he would not proceed, but 
would have a new traverſe ; and it was /aid, that hs cannct tra- 
verſe in Bank ;, for they hade only the tranſcript, and nit the record 
z7/elf;, for this remains in Chancery; and by all the Juſtices in 
the Exchequer Chamber, he may have ſcire facias now in Chan- 
cery upon the firſt traverſe ; for m#/pleading there, mr defauit if 
frm, is nat material in Chancery; for it is a Court of Conſcience, 
Br. Traverſe de Office, pl. 39. cites 14 E. 4. 1. 7. 


(G. 6) Ajiſe or Traverſe, In what Caſes. 


fo W HERE the King is intitled to a chattel, as ward or livery 

by fulſe ice, and the heir ſues livery, the party may 
ade e, contra it ſeems where the King is intitled 7» the fer 
by falſe office, and the done ouſted, the party ts put to his tra- 
verſe. Br. Traverſe de Oſſice, pl. 7. cites 7 H. 4. 17. 


(G. 7) Where the Party may Traverſe, ar ſhall be 


put to his Pelition. 


I, 1 F a man be arlainted of treaſon or ſelony, by matter gf re 
| rd, and alſo it is found by office, that he was ſciſed 5f ſu p 
land at the time of the ottainder, and the King grants it over, whe! 
in truth J. N. was theresf ſoiſed in fe at the time & c. J. N. can- 
not enter, nor have action or traverſe, but is put to his petition, 
by reaſon that the King is intitled by double matter of record, vit. 
the attainder, and the office. Br. Traverſe de Office, pl. 51- 
cites 10 Il. 6. 15.— And the like was held for law P. 33 HH. 8 


debt er treſpaſi, ans after it is ford by office which rehearſes the attainder, and that a! toe 
Lime of the felony, Ul TOY Or Unc Ike, be was poſſeſſed of ſuch a hirſe &c. and in truth the here 
Sc. were the god. of * N. and in his poſſe ſſion, or that tlie property was in the ſaid J. N. There 
N. may traverſe for ſuch perſonal His, or other fit, without ſuing by petition, notwithftoind- 
ing that the eſchcator or other had feittn of the goods tor the King, or by treth ſuit againit hin 
who was att ain ted or outlawed. Ihid, | 
So where the King is intitled 2 office only, the, e the party prieved may traverſe. Br. Traverſe 
ge Office, pl. 32. cites 4 E. 4. 21, 


2. But 


Office or Juquiſition. | 93 


2. But where the King bas no other titte but by fulſẽ office, there Ste the ae 
< 5 8 A 1 o * 8 dat g : 
the party who may mace title may traveric as well againſt the * 
King 25 „gaintt rhe party, if the King Had granted it Over; but 
now this is aided by the itatuce of anno 2 E. 6. cap. 8. Ibid. | 

3. If the Klug enferf upon me by matter 127 fat, or atherwiſe Jian 
coithbeut record, 1 ſhall ſuc by petition. Br. Trarerſe de Office, ue 2m 

5 j g 8 me, ard in- 
pl. 32. cites 4 E. 4. 21. feeffs the 


King by 
deed inroll'd, I am put to petition. Ibid. Vs if 4 wan be feifed of land, 7» 
e have right and i3 implerded, and jays that be L far life ibe reverſion ts 1 94 3 
the King, and he dien, aud the King enters, t am put to etition. Ibid. 


4. And at ceinmon la, if the King was intitled by falſe office, 
the party had no other remedy but by petition, and nor the 
Hatute gives traverſe where the King is untitled by office, and 
therefore if there be other matter than the office, 28 the attain- 
der above, traverſe does not lic, but partition; for it is out of 
the caſe of the ſtatute. Ibid. 
5. And where land comes te the Ring by firfeiture by reesrd, out Br. Office 
of which I bave @ rent-Charge or rent- ſeck, which is not found in e, vs 


| _— g 38. eite 
the office, I am put to petition. Ibid. 4 K. +a 


vice. Br. Traverte de Othce, pl. 32. cities 4 E. 4. 21. 


6. The ſame lax of. execution of a fatute merchant & c. as of the 
rent; and thoſe cates are where the King is intitled by mar- 
tr of record ; contra where he is intitled by matter in fat, as 
where a men infeoffs the King v5 «. n charged to me, J cannot diſ- 
train, but if the King gives it over, there I may — and 
where the King oufts nie <without office or record, } cannot enter 
nor diſtrain; but if he gives it by patent or otherwiſe, then 1 
may enter or diſtrain; contra where the King is intitled by 


office. Ibid. 


(G. 8) Jud ment and Execution of Traverſe. How, 


I, ANDS M a prior was ſcijed fuppoſerrg that be was a prior The judg. 

| alien, who came and ſaid that he was born in Gaſcoigne es 
within the allegiance of the King, and this being found, he was er 2 
reſtored, and had ouſter le main; and fo it ſeems that the 22 manes 
execution of every traverſe is ou//er ie main; for a man can- Domini Res 
n : y 75. g'5 amαeẽ 
at enter upon the King. Br. 'Fravertc de Office, pl. 49. cites 5 quod 
27 All. 48. » # thefts te- 

fiitmatur 


to him who traverſed, Br, Traverſe de Offce, pl. 54» cites Frowike's Reading. 


12 H) How 
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94 Office or Jnaquiſition, 


(H) How it muſt be retw * or received, and 
Where. 


Efchentor 1. 36 E. 3. Stat. 1. Nacts that engqueſts ball be taken openly 
returned of- cap. 13. and by indenture. And if the eſcheater 


hce in the 
Exchequer 40 can. rary to this ad, he _ ſuffer two years impriſonment, and 


which was Ge ran/omed at the King 5 auil « 
Tot imdert- | 
ed; 5 9 Juſtices ſaid that he ought to have impriſonment of two years, and make fine to the = 
King dy ihe ſtatute 37 E. 7. Br. Office devant, pl. 10. cites 15 * 4. 10. * This ſeems to 7 
be miſprinted, and f1 hou! d be 36 E. 3. Stat. 1. cap. | 

It the eſcheator charges an in queſt who ate ane are ag. of a their verdeck, and they deliver 
it in paper to the el cheator ; this, bene the incrotling, indenting and ſealing it, /s ne verdic? 


By 36 E. 3. and 3 II. 8. 


r. d. p 4. Mich. 1 & 2 Eliz. Ld. * 3 Calc. 


office in paper as this was is of no effect. Jenk. 218. pl. 64. Cites S. S. , 
2. 8 H. . cap. 16. Enacts that the eſcheator 1 commiſſicner 
frail return He office within a month en pain of 207. to be divided ; 
betww:xt the King and the preſecutsr. . 
[ 95 ] 3- 18 H. 6. cap. 7. En zacts that e eſchentor ſhall return an 
GE Firs office found before Tit into the Charcer) y or Exchequer ewithin ene 4 
- be mouth ajter the tak; 1 therecf, in Pa. in of 401. given by the flatuie if 
fionis, ſhall 8 H. 6. 16. and beſides to a. — fo much to the King as he i, tad 8 
2 —— niſied for nit returning the ſame. l 
2 traverſes there, & Ofice virtute ofcii ſhall be returned in the Exchequer, and traverſed there, % 
Iz. ia the Exchequer, Br. Iraveiſe de Office, pl. 32. cites 4 E. 4. 24. 5 
4. 23 H. 6. cap. 17. Enacts that he e/cheator ſhall take his in- Fa 
guet ⁊cithin one month after the deli very o of the writ unto him, ard 0/ 
that.in ſeme nod taun openly. 

5. By 1 H. 8. c fs 8. . 1. If any eſcheator or cammiiſſioner return þe 
int; any of th e King's Courts any inquifiticy or offices concerning Here. hy 
ditaments, not Funn by the caths of 12 men, and indented and ſealed; 0 
the Jae ſeheater or cammiſſiener fa l forfeit fer every ſuch office pe 
er inquifitien 1001. 7 the party g erieved, and us man fhall fit by vir us 
tice f any cammiſſian to inquire of hereditaments, except he have fe 

ereditanents of the yearly value of 40 marks above repriſes up pats ph 
of 20 l. and it /oall be [axvficl for all perſons that be not ſufficient 9 if 755 
7 eehold at the time of any / L commiſſion, to refuſe to fit and inquire ay 
by virtue the ſame conn A * 

5. The Court ought not to receive the office, tho” one would 

' affirm on oath that it is the very office; but it ought to be 

brought in under the Great Seal ef I. ngland. And alſo the Court 

ſhall not receive it without a writ. 1 Le. 65. Mich. 29 & 39 

Lliz. C. B. Moile v. the Earl of Warwick. 
N I, 
(H. 2) Preceedings. 

| fur 
1. FFICE found alienation without licence before the ef che 
Ry cheator, and it was returned inte the I'xchequer, and tht 5 
fent into 8he Chancery, and then into B. R. to be diſcuſſed on ire 2 


% 
VII), fir 


Office or Inquiſition. 


werſe; quod nota, the order of it. Br, Ofhce devant &c. pl. 6. 
Lites 7 H. 4. 41. | 

2. 1 H. 8. cap. 8. /. 4. Fnacts that the inquifetion ſhall be taken 
by indenture, <cherec# one part h remain with the foreman, 
and rhe other part ig to be delivered by the commiſiioners or 
eſcheators into the petty bag-othce, from whence it is afterwards 
o be tranſcribed into the Exchequer z and the jurors ſball preſent 
by indenture, in pain ta forfeis 20 56. apiece. The eſcheator alſo, or 
the commiſſioners, or ſome of them, ſhall receive the jurors preſents 
ment <vithout delay, in pain of 51. | 

The ollicer in the pelty-bag ſhall file the office within three days 
after receit theresf, in pain of 40. 

The officer in the Exchequer that refuſeth to receive an office upon 
tender, fhall forfeit qol. and then the efcheator or commiſſoners ſhall 
te diſcharged af their forfeiture of 4ol. for not returning the office 
within a month, fo that they return another into the Chancery or [!x- 
chequer { as the cauſe requires ) within a month after the firſt month. 

The clerk f the petty-bag ſhall ſend a tranſcript of the office into 
the Exchequer, the next term after he receives it, in pain of 5 l. 

3. By 1 H. 8. cap. 10. /. 3. After office found afore any eſcheator 
ir commiſſioner put inte the Chancery er Exchequer, if any perſon 
which will tender a traverſe to the ſaid aſice, and defereth ts have 
the lands to farm, and find ſurety, and ſhewveth evidence te the Chan- 


cellor, according t9 the ſtatute 8 Heu. 6. cap. 16. come ints the Gh 


cery within three months after the office jo put into the Chancery or 
Exchequer, he ſhall be by the Chancellor thereto admitted, and all 
ether grants theresf be void. 

4142 3 L. 6. cap. 8. 13. Enacts that in all fuch cafes, as any 
perſon fhall be enabled by this oft ta have any traverſe, and fhall purſue 
his traverſe, he fhail ſue writs of ſci. fa. againſt all {ch as ſhall have 
intereſt by the King or his patentees, as is requi/ite upon traverſes or 
petitions herctsfore purſued. Aud iu every ſuch ſci. fa. the patentees or 
uefendants ſhall have like plens, as they had in any ſc. fa. before this 
bie awarded again any patenter iu any calc of petition ; and upon 
every traverſs purſued by virtue of this att, in ſuch caſe as the party 
that ſhall purſue ſhould by the common law have been put 10 ſue by he- 
bition to the Ring, there ſpall be two writs of ſcarch granted, as like 
writs have bcen granted upon petitions made-to the King. 


party may traverſe any of the material averments, 


(I) Falſe Inquiſition, 


j. WIRE the King is intitled to the ward of land and body {4; 


by office before the eſcheator, and after the fe comes and 
furmiſes that the land was t9 her in tail, and has writ to the eſ- 
cheator to find it, who finds it, and upon this has ouſter le main, 
where the inquiſition is falſe, becauſe Here avas no ſuch gift in 
tai, there this is on intruſion upon the King, and his dying leifed 
mall not toll the right heir. And fo ſee that er effice found 
er the King it cannot be defeated but by traver/e, or the like, and not 


13 by 


95 


96 
Note in 
many caſes 
two matters 
of record 
with neceſ. 
ary aver- 
ments ſhall 
amourt ts 
an office. 
ut theres 
upon 2 fot. 
ta, is to be 
granted, 
wherein the 
2 Init. 694. 


Cong. pl. 
27, cites 

S. C.— Br. 
Othce de- 
vant, pl. 9. 
cites S. C. 


56 Office or Inquiſition. 


by other inqueſt of office. Br. Traverſe de Office, pl. 12. cites 


* 


24 * 


b] 


143 


12. 


2. Nene Mall have liver ry but he who has othee found for him; 
and thts is to be underitood of general livery ; but he 2059 har 
title aud ur office found for him may traveric Falſe othce found 


_ him. Br. Traverſe de Office, Pi. 45. Cites 43 All. 20. 
. If it be fourd that F. S. awho is outlawed in aftion of debt &c. 
„ mp {and which is falſe, by which the eſcheator takes 


the profits, I may diſturb him without traverſing the office; for 
upon ſuch . ry the King Ol not ſeiſc, and then I may re- 


tain my poſiethon 3 per Cotteſmore ; ; quod fuit conceſſum. Br. 
Toe de Othce, pl. 43. cites ꝙ H. 6. 20. 


Br. Office If it be found by office, thet theflenant of the Ring died 


Gevant &c. fe Bis beir 4oithin age, Viz. of the 3757 taro years, W heave. he ts 


pL 40. C!Les 


* © ac. of the age of ten years, he has no remedy ; but Brooke | ſays the 
exndinets.— Taw 1s contrary now by the ſtatute of * 2 F.6. cap. 8. but by 


Sete the common law no traverſe w as given in this caſe. Br. Træverſe 
Seawie t 
. 2) de Othce, pl. 47- cites 5 E. 4. 4. f 
| 5. A man thail hive his traverſe where the office is falſe, 
Br. Traverſe de Othce, pl. 26. cites 3 H. 7. 3. 
6. Where the tenure is found of * the King, as of bis Gur y off 
Lancaſler, where in truth it is falſe, yet this need not to be tra- 
vers d; for the King has this ducky as Duke, and not as Kin 
aud 4 man ſhall not be put to traverſe, unleſs where oflice? # 
Hund for the King as for the Ring of Ennand ; for then he has 
prerogative, and as Duke no prerogative. Br. Traverſe de Oifce, 
pl. 53 cites H. 1. E. 6. 
* (K) Nelatian thereof to what Time &c. 
. 1 75s 


7 nent for life with clanſe of re-entry is attainted, the rever- 
ſioner Enters, the oilice ſhall not relate f rs the frerbuld 
out of the Teverfintr. Arg. Godb. 317. cites 27 Aſl. 30. 
L097 ] 2-2 Sound by effice that A. was bound ti taus, and the one 
Sx: whereit qpos fel; de t per Choke, the office ſhall have relation, and = 
» ogg King Pall hove the intire obligation ; as where it is “ found that 
years after the King's tenant dy d, bis heir within age, the office jhall have 
the aliens. yelntion to the death, and the King {hall have the meine profits. 


— roi Br. Oſce devant &c. pl. 43- Cites 8 E. 4. 4. 24. 


the King a/i ler withont licence, this ſhall not have relation to give the mere profits 5 for it 1: * 
Saas iferietionts, L>id. But where it is found dice years after the alienation t the tenar! 
alien'd in mortmain, tete he ſhall have the meſne poor: ; ; for this givcs him title to the land 


per Choke; quod fuit negatum ; tor the lords mediate and mmed. ate ſhall have their times. Ibis. 


Bru Tram 3- Office ſhall have relation 75 the death of the tenant of lle 


pl. . Hing, tho' it be found after, aud ſball avoid meſne afts by this 
3. C. relation, as collation by lapſe & c. nieſne between the death and tht 


office found. Per Higham. Br. Office devant &c. pl. II. cites 
14 H. 7. 22. and 1g H. 7. 6. 


4. It recovery be had againſt the leir ys office, and 2 
0 


Office or Inquiũtion. 


office is found, the recovery bars the heir; and /h of fezfment 
made by the heir before aſſice, this bars the heir; for the office 
found after gives the King only the profits. Br. Office devant 
&c. pl. 25. cites 1 H. 7. 17. per Rede. 

5. The office than't have any relation for the profits beyond the 
time of the attainder ; tho? for avoiding incumbrances made by the 
perſon attaint, it thall have relation to the time of the treaſon 


done. Pl. C. 488. b. Mich. 17 & 18 Eliz. Nichols v. Nichols. 


——2 Roll. R. 421. accordingly per Jones J. and he ſaid, that 
as to the veſting the freehald, it has relation only to the time of 
the office.——Jo. 78. S. P. V 

6. A. entered into a flatute of 10007. to B. and afterwards B. 
was a fugitive beyond the ſeas, in 27 liz. afterwards and before 
any otfice found, E. returned and releaſed the ſtatute z and after- 
wards office is found: this releafe thall not bar the King; for 
he was intitled by the flight, and the office was but an in- 
forming of him, and the ſtatute was in him before the othce. 
Cro. J. 82. Mich. 3 Jac. B. R. The King v. Wendman. 


(L) In what Cafes Forfeiture ſhall be before any 
Office found. 


1. IF one departs out of the realm without licence, and upon a 
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dee For fei- 
ture (C) 
Treaſon. 


A precedeat 
was then 


ſpecial command under the Privy or Great Seal, to return gien of the 


by a certain day upon pain &c. he refuſes, his lands and chat- 
tels ſhall be ſeis'd to the Queen's uſe for the contempt. D. 128. 
b. pl. 61. Hill. 2 & 3 P. & M. Anon. | 


Richmond, call'd William de Brittaine. 


2. A ſerif of the county of W. for term of his ///, or in fer, 
was indicted for eſcapes of felons felonice & voluntarie; and al/o 
was indicted for holding his tourn in loco non conſueto contra farmam 
Fatuti de Magna Charta. The indictments were removed in 
B. R. and the King's attorney brought an information againſt 
him upon the indictments: and per Cur. the ofi.c2 of the 
theriff was ſeiſed into the hands of King quouſque &c. and this 
without ſcire facias, or any other proceſs awarded againſt him 
Kc. D. 1 51. b. pl. 4. Mich. 4 & 5 P. & M. Sir John Savage's 


Caſe. 


like matter 
in 19 E. 2. 
in Scace. 
againſt the 
Earl cf 


Ibid, 


3. Goods of fels de ſe are forfeited before inquifition. 1 Lev. 8. 1 Saund. 
Mich. 12 Car. 2. B. R. The King v. Ward executor of Went- 7: -5% 


worth, 


Car. 2. in Cafe of the King v, Sutton. 


tra per the 
Reporter, 
Trin. 21 


1 Hawk, Pl. C. 68. cap. 27. ſ. g. Contra, that no 


part of the perſonal eſtate is veſted in the King betore the ſelt-murder is found by ſome inquiſition. 


4. Nothing can be forfeited as a deodand, nor ſeiſed as ſuch, L 98 ] 


fill it be found by the Coroner's inqueſt to have cauſed a man's 
death. 1 Hawk. Pl. C. 67. cap. 26. f. 8. 
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Office or Inquisition, 


(L. 2.) At what Tims it ought to be found. 


15 OFFIcx ſhall not be taken er office in pon a ſunmiſe, which 
is contrary to the matter of the firſt ice; contrary, if it 
Sands with the matter of the firſt oſſice. Br. Ollice devant &c, 
pl. 33. cites 4 H. 7. 15. 
2. If the Ring grants land for life, and after the patentee dies, 
yet the King cannot grant it over till the death be found by 
othce; and this by the ſtatute 18 H. 6. Br. Office devant &c; 
pl. 56. cites 29 H. 8. 


(MI) Pending Traverſe of another Office, 
1. I I was found that the ennnt of the King died ſciſid, his heir 


within age, and the King ſciſed the ward and granted Fin 
ever; and the feoffees came and traverſed the office that the an- 
cer infeoff 'd them, abſque hoc that he died ſeiſed, and had ſcire 
factas againſt the patentee to repeal the patent: and the den- 
dant faid that there is anether office found ; alſo that the feoffment 
vas by concluſion Sc. Judgment if he thall be compelled to 
anſwer to the writ; this office is not traverſable. And becauſe 
the oihce of the colluſion was found pending the writ, by which 
the detendant averr'd by way of plea, that the feoffment was by 
colluſion in maintenance of his patent, and fo to iflue upon it; 
and the party not compelled to traverſe the laſt office ; but con- 
tra if it had been found before his traverſe; note the diverſity. 
Per Norton, if pending the ſuit another office had been found which 
intitled the King to the fee ſimple, he ſhall be compelled to traverſe 
it; Tirwhit ſaid yes; for the King has a higher right by the one 
office than by the other; contra here, for the one and the other 
do not intitle but to the ward; and fo ſee a diverſity where the 
„ce which is Hund pending the firſt office is of the ſame eſſect, and 
auhere of a higher title. Br. Traverſe de Office, pl. 11. cites 21. 
s Jo 2. | 
: 2. If it be found by office that the tenant of the King died feiſed 
ef my land, by diem claufit extremum, gud falſum eft, and the 
King ſeiſes, and after the heir dies in award, and after it is found 
by another diem clauſit extremum, as*above, where mandamus 
ought to have iſſu'd; in this caſe 1 ought to traverſe the one 
office and the other, before that I can have my lands out of the 
hands of the King. Per Gaſcoyn and Hulſe J. Br. Trarerte 
de Office, pl. 8. cites 8 H. 4. 17. | 
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Office or Jnquiſitton, 


(N) Of ſeveral conſiſtent or contrary Qfices found, and 
the Effect thereof. 


I. WY HERE office is found for the Ring, and another office 

is found contrary for one party, this hall not diſcharge 
the office which ſerves the King, but ſhall go to his traverſe &c. 
Br. Office devant &c. pl. 9. cites 21 E. 3. 1. 

2. If it be found by office that A. is heir, and within age, and 
by another office that B. is heir, there the fir/t fhatl tand, and the 
ſecond is void; for it intitles the King only to that which the 
ürſt intitled him to. Br. Office devant &c. pl. 44. cites 14 E. 
4. 4. 5. by the Serjcants. 


8. P. By 
Traverle de 
Oikce, pl. 
12. Cites 21 
E. 3. 3: 


99 
But if the 
laſt inritles 
the King te 
the eſchrat 
or to fees 
this is good, 


and he who is found heir before by the firſt office ſhall not have livery till he has traven'd die 


office. Ibid. | 


3. In aſſiſe t was found by virtue of the aorit that J. T. vas 
feiſed & e. and attainted of treaſen ; and the ſame day, before the ſame 
eſcheatr, it was found by the ſame jury, that the faid J. T. 
was ſeiſed of other land at the time of the treaſon. And per Brud- 
nell and Keble, the eſcheator cannot ſit by virtue of the writ de 
diem clauſit extremum, quæ plura, as here, or the like, and“ 
after by virtue of his office at cue and the ſame time, but it ſhall be 
taken by virtue of the writ, But Butler, Hoberd, Rede, Wood and 
Fiſher, contra, that the eſcheator may fit by virtue of the ⁊urit, 
and after by virtue of his office, and that it is net contrary : and that 
by the opinion of Huſſey, if diem clit extremum finds the heir 
of the King's tenant of fill age, and by virtue of his office he is found 
within age, yet he ſhall have livery 3 and therefore it ſeems that 


the laſt office is not well found, nor that it ought to have iſſued 


after the firſt ; for it is contrary z but here it is not contrary, 
but the laſt office found lands which are not mentioned in the fin 
Mee, and therefore well, which was not deny'd by the Court 
but that it was well; and it is not contrary, *tho' it was one 
and the ſame day, and by one and the ſame jury ; for it may be 
at diverſe hours and diverſe inſtants. Aud ſo fee that if the 
King be ferv'd by one office, he thall not have another office 


which ſhall do contrary z contra if the Jait office ſtands with 


the firſt. Br. Office devant &c. pl. 35. cites 9 II. 7. 8. 


(O) Inperfecliy found, Relieved or not, and How, 


I, II was found by diem clauſit extremum in London, Ha- 
J. N. tenant of the King died ſciſed without heir, of land in 
London, by which the King granted it to T. N. fer his life, and a 
writ to the Mayor to put him in ſeiſin, who return'd that the 
Laid 7... deviſed it by teſtament inrolled within the year to H. his 
feme for term of life, who is yet alive, and the rever/ion t9 be fels 
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99 5 Office or Inquiſition. 


25 her : the grantee of the King enter'd, and E. ſu'd ſcire facias o 


re-have the land; and becauſe this deviſe is not found in the office, 
nor is any office found for the ſaid E. the deviſee, therefore the 
/cire facias does not lie; but by ſome E. may have aſliſe. 


Quzre it ſeems E. Mall have petition or menſlrans de droit; for 


E. cannot traverſe ; for the office is true, and the deviſe tand 
with the office, and both are true. Br. Office devant &c. pl. 19. 

cites 29 Atl. 31. „5 
2. Where tenant in tail of an office grants the office to T. B. for 
life with warranty, and dies, and it is found by office that the 
granter held of the King and dy'd, his heir within age, by this the 
grantee is out of paſſeſſion of the office z for it was found that he 
died ſeiſed of the oihce. Br. Othce devant &c. pl. 39. cites 

E. 4. 3. | 
g 3. It AM found that J. S. and his feme infesff 'd the Ring in fee 
#2 their uſe, and the office awarded inſuificient z for the King 
cannot be infeoff d without deed inroll d; for ns livery can be made 
to him ; by all the Juſtices, and the office is infufhcient ; for ir 
[ 109 ] cannot find matter of record as outlawry &c. and the King can- 
not be ſeiſed to another's uſe. Br. Office devant &c. pl. 41. 
. cites 5 E. 4. 8. | 

4. Office in one county found J. N. heir, and within age, and in 
another county they found V. heir, and within age, who was a 
younger brother. And per Towneſend, Juſtice, in this caſe the Ang 


fhall have the ward of both till full age, and at full age they ſhall 


interplead which of them ts right heir; and he who is found right 
heir ſhall have livery of the whole; but this cannot be difcutl'd 
during their non-ages, for clear law: bt ſer now 2 E. 6. 8. awhere 
this matter is remedy d. And if both die within age, their heirs 
within age, /everal devenerunts fhall iſſue into each county, ac- 
cording to the nature of the firſt office, and they ſhall interplead 
at full age, as their anceſtors ſhould do; but if it be ng that 
the one died without iſſue, and that the other is heir to him, there 
= interpleading is gone, Br. Office devant &c. pl. 27. cites 
1 H. 7. 14. | 


(P) Super/eded. 


But where 1, 1 F it be found by office that J. S. held ſuch land in burgage, by 


office is in- ö 22 n 
ER which the land was ſeiſed into the hands of the King, ſuper- 
—_ tte ſedeas ſhall be awarded. Brooke ſays, quod mirum |! for it 


King by ſeems that ouſter le main ſhall be after ſeiſure, and ſuperſedeas 
cred , to the eſcheator before ſeiſure. Br. Superſedeas, pl. 33. cites 


ment which 

is nct in- 7 E. 4. 17. 22. 

roll d, and N 

the King grants it by patent, ſpecial writ ſhall be awarded that the patentee ſhall not intermeddle, 
and the iſſues ſhall be deliver'd to him who was ouſted, And ſo ſee that burgage land ought not 
to be ſeiſed into the hands of the King, as land of chivalry, or ſocage in capite, Ibid. 


( Pleadinge. 


Office or Anquifition. 1 


(Q ) Plavngs. 


. (DFEICE found that H. S. wveas feiſed in fee, and leaſed ts 
5 for life, and was attainted &. and that Fe H. us 
dead, and that MH. & EE. his ſeme, are tenants ; by which ſcire 
facias iſſued againſt them, who came and fa, that J. H. was 
Lied in fre and died ſciſed &c. abſque Hoc, that Tl. S. any thing had 
in demeſne er in reverſeon at the time af the forfeiture ; and becauſe 
he did nat deny the feiſin of H. S. ner the leaſe for term of 
Gje te J. H. and did net fhew how J. H. came to the fee before the 
701 feiture it is no plea to ſay that H. 5. had nothing in the re- 
verſion, without mmewing how H. S. diſmiſt lümſelf of it; for 
which ſreaſon] Kniret awarded that the King ſhall have exe- 
cution, and that M. ſhall recover pro rata of one A. of whom | 
ye had pray'd aid before by“ partition made between E. and A, *Orig. Fe- 
a3 daughters and heirs or J. HI. Br. Office devant &c. pl. 22. N 
cites 40 Atl. 24. | 
2. It was found by office return'd in Chancery, that W. of H. 
who was ſciſed in fee of the manor of B. iu the county of D. was 
aiding ts C. M. enemy ef the King, by which the land was ſeiſed 
into the hands of the King; upon which W. of H. came and 
ſald that he evas at atding, aid prayed re/iztution, and upon the 
matter tried had reſtitution. Br. Oithce devant &c. pl. 23. cites 
43 Af..28. | 
3. Oihce was traverſed, it was found that F. N. held of the 
Aing immediately, aud aliend t5 W. P. without licence ; and the 
ice was return'd nts the Irxchequer, and after ſeuit ints Chancery, 
nd thence inte B. R. ere the i % avas if the land was held 7h 101 ] 
T. C. 19h beld coer f the King, ar of the King immediately, and it 
was found fer the farty ; aud notwithſtanding that record vas 
alieged that J. N. tenant had paid reafonable aid t the Ring for 
marrying bis daughter as tenant immediate ; yet becauſe it was not 
pleaded, it was awarded that the party have livery out of the 
hands of the King, with the iſſues in the meſne time. Br. Tra- 
verſe de Office, pl. 6. cites 7 II. 4. 41. 
4. None ſhall aue land gut of the hands of the King without 
nating tile. Br. Traverſe de Oihce, pl. 38. cites 13 E. 4. 8. 
per Cur. : 
5. A man may cenfeſs a aviid the office, or other matter 
of record; as where it is j11d that tenant in tail remainder over 
in fee avas, and that he in remainder is a!tainted of felony, and 
be tenant in tail is dead without iſſue, he who traverſes may ſay, 
at befire the flatute of tail, and pofl, prolem ſuſcitatam, the tenant 
in fail infeeff him, aid that after he in remainder was cutlaw'd, 
rd the feoffor died without iſſue, and pray that the hands of the 
King may be amov'd; and this is good confeſſing and avoiding. 
Br. Traverſe de Office, pl. 39. cites 14 E. 4. 1. 7. 
6. In office of alienation without licence, it was touch'd by » B. Tu- 
he Serjeants at the Bar, that if and be in the hands of the King veri: de Ot. 
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101 [Officers and] Offices. 


bee, pl. ah by taventy diverſe titles, the party ſhall anſwer to all the titles; but 
Cikes 8. Co 7 . 8 A . . . 
dat t that if the party traverſes one cauſe which 1s found for him, and after 


the land arther cauſe 1s found & c. the land ſhall “ not be ſeiſed again 
Mall de fei- quod nota bene. Br. Office devant &c. pl. 32. cites 4 H. 7. 5. 


ſed again . | f 
Lwhich ſeems to be miſprinted, the year- book being agreeable to Br, Office devant &c. pt. 32.] 


_—_— 7. Where the King is mot in pſi ron by the office as in diverſe 
is caſes, this may b traverſed in the action which thall be brought 
Ke by the King upon ſuch office. But where the King is in peſ- 
ſeſſion by the office without action, there the party grieved ſhall tra- 
verſe in the Chancery, where the office remains. Br. Office de- 
vant &c. pl. 11. cites 14 H. 7. 22. and 15 H. 7. 6. 
8. Nonjuit er relinquiſhing of traverſe is peremptory : contra of 
nonſuit in a petition. Br. Traverſe de Office, pl. 54. cites 
Frowike's Reading. 


[For more of Office or Inquilltion in general, ſee Coroner, 
Elcheator, Prerogarive, and other proper 'Titles.] 
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(A) Grant. By «whom they ſhall be granted. 


D. 196. a. [i. 12 E. 1. Ret. Clayſarum(7 Yrographarius in Banco amotus per 
15 5 e AMembrana 8. breve, alius factus per Regen. ] 
a precedent for the office of Chirographer, in theſe words, viz. Dominus Rex mandavit hic quaſ- 
dam literas ſuas patentes, in hæc verba. Hear, Dei gratia, Rex Angl. Hares & Regens regni 
Prancizz, & Dominus Hibern, Omnibus ad quos preſentes literz perveniant, ſalutem. Sciatit 
guod de gratia noſtra ſpeclali, ac de aſſenſu concilii nottri, nec non de adviſamento capitalis juſtic. 
de com. Banco noſtro, ac alicrum juſtic. noſtrorum, conceſſimus dilecto nobis Rob. Kirkham 
cfficium Chirographie in Bango noſtro pred. habend. quamdiu nobii placuerit, cum feodo & 
profic. ad idem offic. pertin, Proviſo ſemper ud pref. R. in propria perſora ſua ſupradi®, 
officio, abſque aliqus deputato fub fe faciends continue moretur, juxta form. cujuſd. ftatuti, in boc 
parte edit! & proviji., In cujus rei teſtim. has literas noſtras fieri fecimus patentes. Teſte Hum - 
frido Duce Gloceitriz, Cuſtode Angliæ, apud Weſtm. 16 die Octobr, ann. regni oftayo. 


[ 102 J [2. 18 E. 1. Rotuls Clauſarum Membrana 17. Rex commiſit 
Fehanni de Bradford officium Kirograſici in Banco cuflodiendum 
quamdiu Regi placuerit, & mandatum eſt Johanni Mettingham 
& foctis ſuis Fuſticiarits de Banco, quod illud officium tenere per- 
mittant donte aliud habuerint in mandatis Sc. 1 A. 2. Rot. Pa- 
tentium Membrana 18. 


I | [3- P. 1- 
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Iz. P. 1. H. 4. B. R. Rot. 16. Inſpeximus Chartam Regis 
Richardi 2. fuctum Thomæ Therne Valecto Buttelarie, ſuper icio 
Proclamatoris de Banco ſuo pro termino vitæ fuz.] TE 

[4. P. 9. H. 5. B. R. Rot. 5. Dominus Rex concedit J. T. 
ficium Proclamatoris Curie Regis. ] 

[5. Tr. 2. H. 4. B. R. Rot. 25. The office of the Marſhal of 
B. R. was granted by the King by his letters patents to William 
Finborrowe. ] 


Marfhal of B. R. as incident to his office, it having been forfeited by the attainder of th 


102 


The Earl 
Marthal of 
England 
granted the 
office of 


e grantee for 


lite; and therefore it ſeems that the Earl and not the Queen had power to grant it, and the rather, 


tor that it was granted only for life, 4. Le. 19. pl, 65. Mich 23 Eliz. B. R. The Queen v. Earl 


6! Shrewtbury, 


[6. De concefſione officii Clerici ad negotia Regis coram Juſ- 
ticiariis ad placita coram Rege proſequenda, & defendenda, (it 
ſeems it in the Clerk of the Crown.) Hill. 1 E. 3. B. R. Rot. 1. 
Tr. 12 E. 3. Rot. 24. Mich. 23 E. 3. Rot. 1.] 

7. Breve regium direct” Juſtic. de Banco, ad admittend' Rob. 
Darcy, ad oſſicium Cuftodis Brevium & Reutulorum, viz. Capitalis 
Clerici, quod quidem ofhic. pertinet etiam ad donationem Regis. 
D. 176. a. pl. 28. cites Hill. 1 H. 6. Rot. 1. 

8. The Mafter or Dean may make to himſelf a Bailiff, and aſſign 
to him an Auditor, to make him account before, and he may 
make acquittance to him, and he may take offerings, and make 
feexward, receivers, and ſuch officers; and all tlieſe are gd 
during his life, Per Brudnell, Br. Corporations, pl. 34. cites 
14 H. 8. 2. 29. | 

9. The office of Exigenter of Lenden &c. became void by death 
of the officer. Afterwards the Chief Juftice died: the Queen 
Mary granted the office of Exigenter to C. by patent, and afterwards 
by patent of the ſame date granted the office of Chief Juſtice to B. 
who was ſworn into his office, and refuſed C. and admitted 5. 
Upon a ſuit between C. and S. before certain commithoners 
appointed by the Queen; S. demurr'd to the juriſdiction &c. 
whereupon they committed him to the Fleet; bur the Court ot 
C. B. granted a corpus cum cauſa to the Warden cf the Flect, 
he being a neceſſary member of the Court. D. 175. a. pl. 25. 
Mich. 1 & 2 Eliz. Screg v. Coleſhill. | 


4 Rep. 33. 
a. . 
cited in 
Mirrox's 
Caſe, and 
ſaid there, 
that the 
grant oſ the 
Queen was 
heid void, 
becaule it 
was incident 
ts the office 
of Ch. F. of 
C. B. which 


the Queen cannot have, and the next Ch. J. ſhall avoid it, 


10. The Juſtices of afſſe appoint the Clerk of the aſſes. The 
Sheriff appoints the * gacler and + county clerk. The Cuftos Ratu- 
lerum appoints the + clerk of the peace, Jenk. 216. pl. 59. 


* See 14 E. 
3. Cap. 10. 

and 4 Rep; 
34. a. Mit. 


ton's Cate. 
—— —-+ The King cannot make the ſhire or county clerk (who is to enter all judgments and pro- 
ceedings in the county court) for the making him belongs to the Sheriff by the common law. 2 Int. 
4*5. cites 4 Rep. 32. Mitton's Caſe. And it would be very dangerous to the therifts, ſhould 
others be appointed to keep the entries and rolls; for thould the records be imbezz led, the ſheriff 
muſt anſwer for them as immediate officer to the Court, And the ſame law of the therift 's tourn, 
4 Rep. 33. b. Paſch. 26 Eliz, Mittou's Cale, ——} See Clerk of the Peace, 
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11. Curſitors are appointed by the Lord Chancellr. The £ Zu. 
genters and Philizers by the Ch. J. of C. B. Jenk. 216. pl. 59. 


It Mar after. 1 In tan hrs ought { oy 2 Ot > Ma and Communalty of Lend £17 
War is 27 for rent refer WW d by them es leaſe 97 the Gar! bler s i. the defenda 2 


eved, that 
1 pleaded that it was an Nef uſt repoſed iu the City, and culd . 


office of truſt be leut d for years. Hale contra; becauic the Mayor &c. ks e 
L103 J a fe: fempile i in the aſfier by their 3 ter, and not a meer truſt re- 
repos's in poſed in them to execute it. But if it could not be granted, 
the Corpora- here is no forfeiture ; for this Jeafe ſhall be accounted but 
tion for the deputation, and not à granting over of the office. And Roll 


dubli Q d, * 
g tb ere Ch. J. ſaid that without doubt the May:r may make a deputy to 


office itlelf execute this QUEED but he has a fees 2 Bie, and therefore may 
is got reſted make a leaſe of it, and the leſice's covenant will bind him to 


Ws pay the rent. Judgment for thc. plaintiſf, Niſi &c. Sty. 357. 


Nich 26:2; Mayor and Commonalty of London v. Hatton. 
cangot grant : ; | 

it, o' he may make s de; -x-cute it; becauſe the waſter fha!l be anſwerablc for his acts, 
and cited 29 H. 6. Dyer e 38. that a Mayor of a town may moke a Cepuly 3 but he cannot graut thi 
etfice, or make a revenue "of it. Roll Ch. J. faid it was conſiderable, in regard it was an office v4 
wruſt, whether it may be leas d out, alcho' he may make a deputy; and therefore orilered it to be 
argued again the next Term, Ibid. 


(B) By whai Mord,. 


Wiere apa [I. To Ving cannot create an 5ffice without words of crea- 
tent puryort- tion, as ( 1 ytituin 145 7. 8. — But Conceſſimus ſuch othce 


ed oaly tl. 5 
era. ng _ to 5 J. 15 $11 good without the {aid words, 21 L. 4. 79. 8 L. 


office, ard 4. B. 5 4 11. 
not words 

of creation of the office, as Conſtitulmus ofcii re. the plaintiff was nonſuited in ailiſe for ſuch 
office, becauſe he could not prove it was az ancient office. 2 Brownl. 323. Paich. 8 Jac, C. B. 


Colat v. Bull, 


* 


2. Appointing an officer in ether mauner than the law direfts, 
as nominating 2 Clerk of the P eace ſince 1 W. & M. to hold 
during pleaſure, initcad of quamdiu fe bene geſſerit, is no exc- 
cutiou of his authority, and the nominee has no title. 4 Mod. 
295. Trin. 6 W. & M. B. R. The King and Queen v. Owen. 

3. When the King grants what is rather an employment than 
an office, as oſſice ot Scorcher for the Cuſtoms, the word affeg- 

navimus is the moſt proper word. Carth. 352. The King v. 


Kemp. 


(C) To what Per zur Offices may be granted, ſpl. 
n 7, 8, &c.—And How Joinily, pl. 1, 2, 3, 
PO And fec (2 2 


EY RANT of the office of the Chef Prothonctary of Bank to 


ta is void. 18 E. 4. 7. b. : ; 
(2 Grant % es ts be Chief Juſtice in any Bench is void. 


l 
18 L. 4. 7. b. 11 Rep. 3. b. Curle's Caſe 
SY : [3. But 


4 


. 


a — — — — ws „ A — . 


— 2 — 
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- (3. But a grant 7 7402 79 be Clerk of the Crown 18 good. 11 Rep. 
3. b. Curle's Cafe.) 
[4. So a grant % Hus e be Clerk ;f the Croaun in the Chancery is & C. cited 


good. 9 E. 4. 1. 11 Rep. 3. b. Curle's Caſe.)] = — 


Car. 2. B. R. in Caſe of Howard v. Wood. 


[5. A grant 79 fru to be an officer of the Auditor of the wards is 
good; * yet it is but one office and partly judicial. But this is by * Fol. 153. 
the flatute of 32 & 33 H. 8. 11 Rep. 3. Auditor Curle's Caſe.] 

(6. An infant is not capable of the office of Steward of the | 104 
Court 4 a manor, in poſſeſſion or reverſion. Mich. 40 & 41 El. Cro. E.636. 
B. R. between Scambler and Wolters, which ſee Co. Litt. 3. b.] 5 GC." 


adjornatur, 
]. Jones 
ſaid, that Scamnizr's C487, cited by Ld. Coke Co. Litt. 3. b. was adjudged contrary, viz. 
that an infant was capable of a ſtewardſhip in reverſion, Mar. 43. Trin. 15 Car. in Cafe of Young 
v. Fowler. — A prebend was granted to an infant of 3 years old, but was adjudged void; becauſe he 
was not of age of dilcretion ; but had he been fo, it had been good; per Barkley J. Mar. 43. in 


Cale of Young v. Fowler, cited Prideaux's Caſe. 


[7. If the office of Regiſter of a biſhop be granted to J. S. who 
is an infant of the age of 12 un at the time of the grant, haben- 


dum at thedeath of J. D. who is Regiſter in poſſeſſion for his life, 


to be exerciſed by him or by his deputy, and after J. D. dies, J. S. 
then being of the age of 39. this is a good grant, it being to 
be exerciſed by him or his deputy, and ſo not void at the making 
of it; and he being of full age when it falls to be exerciſed by 
him. Mich. 8 Car. B. R. between “ Young and Stzruell, per 
Curiam, reſolved upon a trial at Bar, for the office of the Regiſter 
of Rocheſter. Trin. 15 Car. B. R. between Young and Foauler, 
(which was the fame caſe beforc) adjudged, per tot. Curiam 
upon a ſpecial vercict. ] 


1 Jo. 310. 
S. C.—Cro. 
C. 279. S. C. 
Where 
the grant of 
the office in 
reverifion to 
an infant, is 
to exerciſe 
the ſame 
per fe wel 
deputatum, 
tis not good. 
But to exer- 
cile it per ſe 
vel deputa- 


tum ſufficirntem, it is good. Cro. C. 556. Young v. Fowler. —And fo denied the Caſe of Scan- 


BLE&v, WALTER, but with the above difference. Ibid, 


(8. So if the office of reg//ferfhip be granted in reverfien by a 
biſhop or other perſon, % an infant of the age of 12 years to be 
exerciſed by him or his deputy z this is a good grant, inaſmuch as he 
may make a deputy, tho' he be an infant, this being for his bene- 
fit. Mich. 8 Car. B. in the faid Caſe of Young and Fowler, per 
Curiam reſolved, and ſo the Court afterwards certified their 
opinion in Chancery to be in this cafe, 8 December 1632. ] 
feiture of his office. 


v. Fowlcr. 


9. It was mov'd, whether a batchelor of lat may be a commiſſary, 
ſince the flatuie 37 H. 8. 2. Popham ſaid, that adminiſtration 
and probate of wills, was by the common law, which any might 
do; and the ſtatute 37 H. 8. is in the affirmative, that doctors of 
the civil law may be commiſſaries, and therefore takes not away 
the liberty at common law. Cro. E. 314, 315. Hill. 36 Eliz. 
B. R. * Pratt v. Stocke. 


Mar. 33.— 
Jo. 311. 

Young v. 

Stoel. 
Cro. C. 279. 
S. C. but if 
he puts in 
an inſuffici- 
ent deputy, 


it is a tor» 


So if he does not elect a ſufficient one, Cro. C. 556. in Caſe of Young 


S. C. cited 
Jo. 264. in 
Caſe of 
Walker v. 
Lamb. 
S. C. cited 
Cro. C. 259. 
and judg- 
ment ac- 


cordingly, as 


to the office of Official of the Mel diacenty of Leiceſter, and alſo as to the office of Commillary of the 
Biſhop of Lincoln, being granted to a }ay-perſon, and not a doctor, but a batchelor only of the civil 


10. Crftody 


law, Cro. C. 2 58. Trin. 8 Car. B. R. Walker v. Lamb, 
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Tho“ pub - >. Cuft:dy of a caſtle was granted 1 a woman. It was inſiſted 
_— that a feme cannot have ſuch office, becauſe it appertains to the 
Conftable of War, and is to be executed by men only. Sed non allocatur, 

Sand. becauſe it was granted to her exercend. per fe vel deputatum ſuum : 
cant, and it doth nt appear to be a caſtle of war, but may be a private 


er; gv. v 


granted'toa houſe. Cro. J. 17. Mich. 1 Jac. Lady Ruſſel's Caſe. 
woman, vet a 


they may Y2/cexd to her. Jenk. 236, 237. Humphry de Bohun's Cafe, 


11. Grant of an office ill to an infant in prafentt is void; 
but if in future, and that when the office is to be exerciſed, he 
be of full age and expert, the grant is good. Jenk. 121. pl. 44- 
cites 5 Jac. The Bp. of Rockeiter's Caſe. 


[ 20s J (C. 2) Font Offcers. In wwhat Caſes they may be, 


* Grants, . I F the King grants the office of Chief Prothenctary to tw, 
ee this is void per Cur. and the Juſtices may refuſe to inrol it; 
Br. Toin- for two cannot have the cuſtody of the rolls; for then he may 
Keil grant it to 20, and they cannot fit in the common bench, But it 
"Ws ©. was ſaid, that it was of the office of Calas brevium ; for the other 
Jerk. 142, is cf the gift of the Chief Juſtice, Br, Patents, pl. 69. cites 
„ 

8. C. And / it the King grants the office of eutor brevium to tus it is void. 


Br. Crane, 2. $2 if the oſſice of Chief Fuftice of the one Bench or the 
IO other be granted to two, the patent is void; and if they occupy 
Br. jointe- by ſuch patent, all that is dene before them is error. Ibid. 

nents, pl. 62. cites S. C. | | 


2. The office of Clerk of the Hamper was granted to two, pro 
termino vitæcorum & altermseorumdiutius viventium, and good. 
Admitted. D. 179. b. pl. 44. Paſch, 2 Eliz. Kempe v. Hales. 


D. 235.5. 4. Anofficedl inheritance, to which a judicature is annexed, 
Ml. 2 Tin. a * * „ : 
3 as the office of C:n/table of England deſcended io two daughters, 


Humfrey de they may exerciſc it by deputy. Jenk, 236, 237. pl. 14. 


Bol. in's Caſe. 


bid cite g. The Steqvard/brp of a Court-Leet and Barn is grantable to 


Aſſiſe of 

Swivex v. Wood. 
DF. ard 
Bauort. Y E. 4. 1. for the office of Clerk of the Crewn in Chancery ; and though in the Caſe of 
Warxery. Linz, Cro. Car, {+58 | it was doubted whether the grant of the office of Regi/ter to 
to was good, yet this was only upon the reſtriction of the ſtatute ot 1 Eliz, of grants by biſhops, 
and not at common law. 


ne Caſe of tuo. * 2 Jo. 127. Hill. 31 & 32 Car. 2. B. R. Howard 


- 


.— _ 6. Tue office of Vicar General was granted by the biſhop of 
ba e L. to A. and B. habend. cnnjunctim & diviſim exercend. per ſc vel 
to two, as ſefficientem deputatum. It was objected, that a judicial office could 
well a5 2 not be granted to two; for if they differ, nothing can be done; 


min! 7 rial . — . 
7 4 but it was anſwered, that the ſame may be ſaid of ſour Judges, 
a5 


22S ones Bio. 


1 


[Officer and] Offices. 105 


23 in B. R. and in miniſterial officers, as two ſheriffs ; and the no inconve- 
Court held the grant good. 2 Salk. 465. Mich. 3 W. & M. er me 
B. R. Jones v. Pugh. | | | 


caſe than 
If there be two Chancellors, and they differ, the Biſbop may fit himſelf, and their authority ceaſes. 


in the other. 
12 Mod. 10. S. C. by name of Jones v. Beau. 


7. Grant of an office of Chancellor of a dioceſs to two con- 
Junfim & diviſim was held good, becauſe of the long and con- 
ſtant uſage. Carth. 3 W. & M. B. R. Jones v. Bew. 
8. A grant of the olhce of O,/icial to two and the longeſt liver is Carth. 213. 
good by uſage. Show. 288. Mich. 3 W. & M. Jones v. Bean. s, g. c. 
| I ——12 Mad. 10. S. C. 


(C. 3) Hero Joint Officers are conjidered in Law. 


1. Heriſ of Londen are as two in London, but in Middleſex If proceſs be 


are but as one. 2 Show. 433. Paſch. 1 Jac. 2. B. R. — 
Raymond & al. v. Barber. | of Lo don, 


and one dies, 
the proceſs is gone, becauſe one cannot act without the other; for they both make but one ſheritf. 
8 Mod. 304. in the Cafe of Salter v. Grotvenor, —He muit wait till another is made; 6 
uſage makes that; per Cur. Show. 289. 2 Show. 286. Mich. 3 W. & M. in Cale of L 10 ] 


Jones v. Bean. —Palch. 35 Car. 2. B. R. Rich v. Player. 


2. Where two ſheriffs are, and onegs challenged, the venire ſhall Carth. 214. 
be directed to the other; ſo oi coroners. Show. 329. Mich. a 
3 W. & M. The King v. Warrington. I Salk. 144. 

3. 1 wo bailiffs of a corporation mate but one Her, and the 
one cannot act without the other therefore if a leaſe ts ene of them 
is made by the corporation, he is both leſſor and leſſee, which 


cannot be. 8 Mod. 204. Trin. 10 Geo. Salter v. Groſvenor. 


(C. 4) Joint Officers. Yat one may do alone. 


1. PRoceſs directed to the corone re to ſerve ought to be ſerved by all But 1 = 
the coroners; but where they are. to give judgment, the rediffe; OF 


judgment of two of them ſuifices, where they are four; for in may b jerv- 
the one caſe they are judges, and in the other but miniſters, Br. & ie 


COYCACYS 


Proceſs, pl. 172. cites 14 H. 4. 34 for the „a- 


tute ſays, 
Corona taret plurally, and does not ſay, Omres Coronatores. Br. Retora de Briefs, pl. 6» cites . 
39 H. 6. 40 Br. Proceſs, pl. 9. cites 8. C. But the ſtatute is, that appeal ſhall be com- 
menced in full county before the ſheriff and the coroner, and there if the one be abſent, the other can 
do nothing; tor it 1s a joint authority. Br. Retorn de Briets, pl. 66. cites 39 H. 6. 40. 

But wheie preceſs comes 10 the erronert, or to the ſheriffs of London, where there are two, there 
either coroner ur ſheriff may arrejt the party, or ferve the proceis; but this ſha}l be i» the name of aily 
and the act of ali, and the return thall be in the name ot all the coroners or ſheriffs of London, or 
otherwiſe ill, and fo it is put in ure at this Cay. Br. Retorn de Briefs, pl. 6%. cites 39 H. 6. 40 —Br. 
Proceſs, pl. 9 . cites 8. C.—And it was agreed per Cur. that where it is returned by one coroner 
only, becauſe the others are dead, or G. cauſe there is only one there oy the ci ſrom, the return is not good 
unleſs u be Red inthe return, that the others are dead, or that there is only one in this county 
by ancient cuſtont; and fo ſee that it is admitted, that if three coroners die, the fourth may ſerve the 


proceſs before more coroners are elected. Ibid, 
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If two coroners be, and one makes a return, the fame is good; but if the 97511 denier It, then It 


is void. Godd. 439. cites 14 H. 4. 
Coreners as miniſters mutt all join, but as judges they may divide, Hob. 70. in Caſe of Lambe v. 


Wileman. 


But Puſtices 2. The Tuftices of Peace have joint power, and yet one of them 
Ze may make proceſs upon the ſtatute of labourers, and arreſt a 
man for ſurety of the peace, and make precept in the name of 
the ene can- the one alone, and ſuperſedeas hkewiſe z per Nott; and per 
«1 op „ Laicon, the commy/ron of the peace ir point and ſeverol ; and it is a 
e Neel true ſaying, for at this day it is ſuch, Rex talib. & c. ſalut. Sciatis 
withzutwiit quod aſſignavimus vos conjunctim & diviſim ad pacem noſtram 


3 " ac ad ſtat. &c. cuſtodiend' & Br. Retorn de Briefs, pl. 66. 


Rewen de cites 39 H. 6. 40. | 
Brieis, pl. C. cites 39 II. 6. 40. 


3. Where one office is granted to two, though the King may 
conſtitute one at one time, and anothcr at another time by ſeve- 
ral patents, yet he that is firſt conflituted bas no judicial zie till the 
ether be canſtituted; as in caſe of Auditor of the Court of Wards, 
wherc it was provided by ſtatute, that. two perfons thould be one 
officer. 11 Rep. 4. Hill. 7 Jac. B. R. Auditor Curle's Cafe, 

4. Where rue perſons are conſtituted one officer, habend. to them, 
& e:rum alterius diutius wivent c. If one of them dies, the ſur- 
vivor {hall remain one of rhe perſons &c. and the King may add 
another to him, but r anther be added his woce is ſuſpended ; as 
in the Cafe of 14 H. 4. 35%a. If writ iſſues to the he of Lone 
den, and one of them dies, the other cannot execute the writz 

{ 167 ] becauſe his power is ſuſpended till he has a companion choſen to 
him. 11 Rep. 4. b. Hill. 7 Jac. B. R. The 5th Reſolution in 
Auditor Curle's Caſe. 

5. Office of Stewardſbip granted to two, one of them cannot 
hold Court alone; per Anderſon. Goldſb. 2. pl. 4.—Admitlioa 
by one of them is ſuthcient. Vent. 3 20. cites Mo. 


(C. 5) Joint Officers. For/eitures &c. by one. 


Centra it 1. HERE there are two joint bailiſs, the receipt of the one 


ſeem tee . . - 8 
3 5 zs the receipt of. the other ; and therefore it ſeems that the 
arrairted of Forfeiture of the one is the forfeiture of the other; for both are 


ereaſon er one and the ſame oſlicer, and the office is entire; and this ſeems 


f 10 on . . . . 
e ern to be by falſity in the ollice, or non“ uſer or miſuſer in it. Br. 
the offce Othce & Off. pl. 51. cites 1 E. 3. 3. 

for term of 

lite; for Uiis forfeiture is not for miſuſer of the office. Ibid.— Orig. ſeyſmer ou miſſeyſet.) 


If one ſne- 2. Where there are joint officers a breach truſt in one 


l is fo in all; per Holt Ch. J. Show. 105. in Cafe of Boſon 


are liable; V. Sandford. 

ſo ſor 2 

talſe return by one coroner, all the coroners are liable; but where proceſs was directed to fix coto- 
eri to arte it 2 perion, and the proceſs wes dcliveicd W oge vi Uicimy with whom the party to be 


anche 


. 


„ 


be 


T8 
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arreſted was then preſent, in ſuch caſe, for not arreſting the party, the action ought to be brought 
=£4121t that coroner only; for that was a perſonal tort, which could not have been charged on the 


reit. 2 Mad. 33. 
Courcucrs 04 Lancaſhire. 


(C. 6) Joint Office. Determined by Surrender of ore. 


I. K ING HE. 8. granted the office of Clerk of the Hamper to A. 


and B. for their lives, and the life of the longer liver of 


them, and tes patents of the ſame form and ſtate ⁊uerr made of the 
ſaid grant, and one was called a duplicate, and the word dupli- 
cate was wrote a little above the ſeal of that in A's c ſtady, and the 
principal patent was avrate thus, viz. Per warrantiam de private 
fegiuls auctoritate parliamenti, and this remained with B. and was 
ſurrendered, and cancelled by B. while A. was in Germany; but 
there was us cancellation or vacate of the iuralment. Queen Mary 
reciting the firſt patent and ſurrender, and cancelling, made a new 
grant 1% B. and C. of the fame office. It was the opinion of ſe- 
veral, that when the original patent is cancell'd, the force of the 
duplicate is gone in law; for no title can be made by it; be- 
cauſe it was ſcaled and granted by the Chancellor at his pleaſure, 
and without any warrant of the King to do it. D. 179. b. pl. 44. 
Paſch. 2 Eliz. Kempe v. Hales. 

office and patent. Ibid, {But of this no further notice was taken in the ſaid Caſe, 
t, te OF Upon it, | 


(C. 7) Joint Office, Determined 5y the Death of one. 


1. PH E office of Auditor was granted to two for term of their 

lives, without ſaying (aud ts the ſurvivor) by the death of 
one the office determines. Hill. 7 Jac. 11 Rep. 3. b. Auditor 
Curlc's Caſe. 


Freem, Rep. 191. Paich. 1675. C. B. S. C. Naylor v. Sharplcls & als 


In this caſs 
A. Juſt bee 
fore his go- 
ing beyond 
ſea, ſigned 
and ſealed a 
blank parch- 
ment, upon 
which a bro- 
ther of A. 
in A's abs 
ſence, wrote 
a formal re- 
leaſe made 
in the name 
of A. to the 
ſaid E. be 
fore the ſure 
render melts 
tioned, of 
all A's ine 
tereſt in the 


or any thing 


2 Wms's 
Rep. 108. 
S. C. cited 


[ 108 ] 


per Lord 
laccies- 


helJ—S. C. cited, and S. P. agreed by the Court, and by the counſel of the other fide, 2 Mod. 260. 
Trin, 29 Car. 2, in Scacc. AK KIs and AKRISv, STUKELY, which was a grant of the office of 
C:mprrulier of the Customs in the port of Exeter. 8. P. As to grants to two in general; but that 
t 15 otherwite it granted to two and the ſurvivor of them. 2 Salk. 405. Mich, 3 W. & M. B. K. 


bu Cale of Joucs x. Pugh. 


(C. 8) Joint Officers. Pleadings by or againſt them, 


I. OFFICE of the Regiſter of Admiralty was granted to two, 


one dies, and the ſurvivor upon a diſturbance brought ae P. & 


M.—152. 


e/ſ;ſe ; but becauſe the plaintiff could not prove a grant to two of 


D. 149. a. 


I. *1. Trin. 


the ſaid office, but only to one, the writ of aſſiſe was abated. A. 2 
ICh. 

5 F. 4 
S. C. And 
great doubt was upon the words quælibet perſona in the preſcription, whether it ſhouls be taken in 
Ke Gingular or in che plural number, and collectively, 


K 2 


Bendl. 53. Hunt v. Eleſdon.— And ſee the Pleadings there. 


(D) To 
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(D) Ts what Perſons fer a collateral Reſpe®? [an 
Office] may be granted, M ant of Knowledge. 


12 Rep. 87. [I. II an office, either of the grant of the King, or of a com- 

D. 176.— 

Ho". 145. a 2 . . 

Anun! et or exXECUTION of juſtice, or the revenue of the king or the common- 

prion, _ wealth, the intere/t, benefit, or ſafety of the ſubject, or ſuch like, 

ez ik thoſe, or any of them are granted to a man who is not ex- 
mie pert, or who has no {kill or knowledge to exerciſe or execute 


admontin 
of his wart it, the grant is merely void. Co. Litt. 3. b.) 

of 1kill, was : 

admitted to the office of Fi Remembrancer of the Exchequer, the Court telling him they had many 
precedents of denying admiſſion to tuch officers tor want of kill, and that not having experience him- 
felt, he mult tind an able Geputy,. Hard. 130, Mich. 1658. in Scacc. Doriiugtou's Calc. 


S. P. by ſe= 2. Where the King grants an office to one who does not know 
vera! of de how to exerciſe it, the patent and grant is void; per Billing 
uitices, and 2 T . . 

- for croot Juſtice.” Br. Office & Off. pl. 16. cites 9 E. 4, 5. 

thercot 2 

copy of the record was produced, and is there entered of WI xTEA's Caſe, 2 And. 118. pl. 63. 


Br. Patents, 3. The King made Thomas Vinter Clerk of the Creaun by his let- 
tere patents, and the Juſtices of B. R. with the aitent of the Juſ- 
7. tices of C. B. refuſed him, becauſe he wvas net exerciſed in this office, 
is. nor any other in this Court as he ought by a long time, and fo 
hs my 40 declared 0 the King, by 4 the King, by the advice of the 
oe te an Tuflicer, appointed one Fobn Vi Clerk there who was expert, and 


BEES nan ⁵ oa, HH EE Ir. 2: - 
Lee etch for? to the fad Fuſlices his letters under his fignet, avhich after awere 
2 12 85 * 5 We * N 2 „* P 4 * . Pon "+ . - . 5 
b inrolled in the fame Court, that they rejedtel Vinter, ond admitted 
y - Pf 1 2217 7x” . P ” 1 8 PACE. e . 5 * * 
lich. 4 & « Loe fad V, which was done accordingly, in as much as Vinter 


t was inſufficient to ſerve the King and the people; and fo ſee 
© that the letters of the King under the ſignet are ſuſſicient &c. 
And the abſtract of this inrolment was ſhewn to me in writing 
of C. B. by my companion Sir James Dyer Juſtice of the Common Pleas 
retok's a in Mich. Term 5 Mary we then fitting in our places upon the 
41 High Bench in C. B. at Weſtminſler &c. Br. Office & Off. 
the office of pl. 48. Citcs Mich. 5 E. 4. Rotulo 66. in B. R. Vinter's Cafe. 


e 
3 
7 
E 


chief pro- 
t:zonotary to his wife's brother, and gave it to one Whiteley.— Hobert Ch. J. cites S. C. and ſays, 
that an office of learaing given to a man utter!7 inſutficient is utterly void; aud that though it be to 
him and his aſſigns, or to be exerciſed by his fufficienc deputy, it mends not tlie caſe ; but It muſt radis 
cally veſ in the firſt grantee betore it can go in title of procuration or deputation to any other. Hows, 
248, in Cale of Colt and Glover v. Biibep of Coventry and Lichfic. d. 


Liu. R. 22. 4. A clergyman was made Chancell;r to a Biſhop, and confirmed by 


New. ns the dean and chapter, but becauſe he was not learned in the canon 
Paich. 3 and civil laws he was removed; and though it was infilted that 
Car, ys he had a freehold, and therefore had prayed a prohibition, yer 
399 © © It was denied. Cro, C. 65. Hill. 2. Car. C. B. Sutton's Cale. 
— Lat. 228. 

S. C.—Paln. 450. S. C. by name of Graxnvitt's Caſe, {which ſeems to be a miſtake, and that 
at name is Menunced en beceuſe CLANVILE Mod id tor a prohibition. | 


2 6. A 


mon perſon, which concerns the adminiſtration, proceeding, 


1 2 
wen "_ 
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5. Agrant oſ the office of Herald at Arms was made to B. for lite, Tat. 229. 


"MI 
1 
* 
419 

: 
6 
* 
l of 
1 


rr 


K — r — r * WA 


and the Earl Marſhal ſuſpended him from the execution of his — 

office, becauſe he was ignorant in his profeſſion; and it was the 421. cites bt 
opinion of the Juſtices, that becauſe he was ignorant in ſuch his S. C. 1 

office of ſkill, he had ub freehold in the office. Godb. 391. in 11 

SUTTON's Cafe, cites Brook's Caſe. if 
- 6. If the Kins gives an office in B. R. the Court may remove 1 
1 the party for inſufficiency. Lat. 229. Mich. 3 Car. in Doctor * 

Sutton's Cale, | 4 


— — 
rr 


: (E) What I'flate may be granted of an Office. i 
7 CE 22 ASHE for jears of the Marſbalſca in the King's Bench Leaſe for | 1 


* . . bo * e Rl - P30. 
is not good; becauſe it is office of great triſt, and by J.9% Ohh 1 
ſuch leaſe it may come ts the executor, adminijirator, or ordinary, on life of 1 
{ 


who will be in without the allowance of the Court. Ergo. Martha's 


* : . „ | office held j 
8 9 Rep. 97. Sir Geo. Reyncl!'s Caſe, Contra 39 H. 6. 34. „ | 
Mod. 57. 1 
Mich. 2 Anne. B. R. Sutton's Caſe -—Hard. 357. Contra. Jo. 463.-— Cro. C. 587. Mich. Wh 
16 Car. B. R. Mead v. Reynell. S. C. i | 
By the ſame reaſon it could not be granted for years, it was not grantable in fee; for there is the f 
ſame inconvenience; per Nicholas J. Hard. 40, Hill. 16; 5. ia Scace. in Cafe of Jones v. Clerk. — q 
— Be tore Sir G. Revnoid's Caſe the law was taken otherwiſe; per Hale Ch. B. Hard. 357. in Cate of 14 
5 Yeale v. Prior It was ſaid, Arg. that Hale Ch. B. denied Sir G. Reynold's Cale to be law, and : 
ſaid, that the true reaſon of it was the cuſtom of its being granted in ee; and Lord Finch faid, he u : 
£ was of Hale's opinion, that an office may be granted tor years. 2 Show. 171, Mich. 33 Car. 2. 14 
0 B. R. in Cafe ot Prodgers v. Frafier, | 448 
ve We 
4 [2. The King having the office of Marſbalſea in ward, * 
* grants it for life, or durante minoritate, it is void. 9 Rep. 97. | 1 
0 Sir Geo. Reynell's Caſe. Contra 5 E. 4. 3. per Danby. i 
r [3 The Duke 'of Norfolk, tenant in tail in capite of the 4 
e + oſſice of the Marſhalſea died, his heir <vithin age, the King has b 
e. a chattel in the office, viz. during his minority. If the King | 14 
g ter, this ſhall deſcend to the next King, and ſhall not go to his = 
48 executor. 9 Rep. 97. Reynell's Caſe.] | 
16 (4. The King having the ſaid office in ward, granted it to 8. 1 ö 
fr. Winfield at «ill, it is good. 5 E. 4. 3. 9 Rep. 97. Reynell's Ch Jr i 
Caſe, graiitis void ne 
becauſe it j 
vhs was made before office found; but Danby contra; that the will of the King appears, which | 
to is ſuthcient without patent; and lo it feems, that it the grant had been for any term certain, it is not 1} 
. good it it be before office found, Br. Patents, pl. 59 cites ; E. 4. 3. 1 
Jn 2 hy 
5. The King may grant the cu/f:dy of a gaol in fre. g Rep. L 110 J | 
97.9 !! A 
. Ts - 
7 [6. So to be Sheriff a county in fee. g Rep. 97. b.] 4 
4 > 7. 14 R. 2. cap. 10. enacts, That 10 cuſtomerg« comptreller, vv 
5 ſearcher, aueigber ar finder ſball have any ſuch office for term of life, | 1 
= but only during the King's pleaſure, notwithlanding any patent or | 
, grant to the contrary. | 
W 8. 17 K. 2. cap. 5. enacts, That no ſearcher, gauger, alunager, j 
Findet, or weigher of eels, or ether merchandize, collector of cuſtoms, ; 
A | | K 3 and hk 
| 
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and ſubſdiet, or comptroller, foall have their ſrocral offices for terns 
of life or years ; but ſuch ofaces ſhalt remain in the Ring's hand, un- 
der the governance of the treaſurer, with the aſſent of the council, if 
need be ʒ and all charters and patents otherwiſe made fhall be 91d. 

9. Uſher of the Exchequer was granted in fee: and there is no 
queſtion but a zudicia/ ie may be granted to one and his heirs, 
Mar. 43. per Barkley J. Trin. 15 Car. in Cafe of Loung v. 
Fowler. 

10. The office of Warden of the Fleet, which is an office of 
great truſt, is granted in fee. Per Barkley J. Mar. 43. in Caſe 
of Young v. Fowler, 

11. Regiſter/hip of policies of aſſtirance, is grantable ſor years, 
Hard. 351. Hill. 15 & 16 Car. 2. in Scacc. Veale v. Prior. 


(E. 2) Eſtate therein. Cantinuance of F/tate imply'd 
by Law, or given by the Words, How long. 


1. PHE office of a Town-clert is in the nature of it in the eye 

of the law an office fer /ife, and will be fo intended 14 
the contrary appear. 10 Med. 147. in Caſe of the Queen and 
Corporation of Durham, cites Vent. 82. 

2. And tho the charter is that he ſhall be annuatim eligilelcg, 
he may continue town-clerk, and will ſo do until they chooſe 
another. 10 Mod. 147. Queen and Corporation of Durham. 

3. But if the charter is elrgrbilis pro uns anus tantum, his office 
will expire at the end of the year, whether they chooſe another 
or not. 19 Mod. 147. Queen and Corporation of Durham. 


1 (F) At bal Time it may be granted. 

ol. 154. 

Peg. 55. b. [I. N office ini erial may be granted in reverſion, 11 
3 * Rep. 4. Auditor Curle's Cafe. | 

eee O7. Put an office judicial cannot be granted in reverſion. 11 


Jeak. 141, Rep. 4. Curle's Caſe.) 


J. 29. 


5. 
Not by prefent words, but by words de fre, ſuch office may by the King. Hob. 150, 151.— 
Jenk. 283. pl. 14.— Rep. 56. a. Counteſs of Rutiand's Cale, 

by uſage and cuſtim a judicial ofie may be granted in reverſion, Hard. 3 57. Hill. 15 & 
16 Car. 2. in Scacc. in Caſe of Veal v. Priour.— Per Hale Ch. baron, 2 Vent. 188. S. P. 


[3- As the office of Maſer of the wards, or ſurveyor or attorney 
cannot be granted. 11 Rep. 4. 
Toi, office [4. An office partly miniſterial, and partly judicial cannot be 


* 1 — A * * 5 

1 granted in reverſion, as the oſhce of the Auditor of the wards, 

excrciſed by II Rep. 4. Auditor Curle's Caſc. | 

deuty; bur 

where perſonal attendance is not requiſite, but a deputy may be made, it may be granted xn re verſion. 

2 Show. 21. Mich. 30 Car. 2. B. R. Howard v. Wood. 

1 wir 3 The tuttees of the King being his leflees, granted to A. and B the Stewardſhip of 

- the Honaur of Pontefra®t, and the ruſtedy of court leett and court barons within the Ve 

year, wit Tie perquifites, habengum to them {after « pricr grant deter nin di, for 3% yearn if the 
5 2 GCAn⁰νν,ʒ2 


S AbO am a4 


+ 


q 
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granteet, or either of them pould ſolong live. It was objected that this is 2 judicial office, and there- 
fore not grantable in revetſion, according to D. 259. Sir oH N SAVACE's Caſe, and Co. Lit, 3. b. 
And that tho? it be partly miniſte tial, as tor the court baron, yet as to the court leet it is judicial, 
and being one intire office, cannot be granted in reverſion, according to 1: Rep. Auditor CurLe's 
Caſe, Rut reſolved that the grant is good in this cafe of the reverſion ; for here the grant i not of 
the ſtcaturdſhip only, but exprejviy of the cuſtody of the courts leet and baron, And tho" it might not 
be good for the leet, yet as to the court baton it i good without doubt. And for this point cites the 
Cafe of YounG v. Stor, and of Younc v. Fw ER. And that there is a great difference be- 
tween eve tire Mice, compreven ting tue parts, one judicial, and another miniſcerial, as the office 
of the Auditor of the Court of Wards, whereot the judicial cannot be granted to one, and the mi- 
niſterial to another, and ras offices d/ſtinet in themjelves, but compreberded under one common namey 
as iteward, comprehending the othces of ſtewary of court leet and court baron; that it cannot be de- 
nied but that the one office may be granted to one, and the other to another. 2 Jo. 125. Hill. 31 & 
32 Car. 2. B. R. Howard v. Wood, ——2 Mid. 173. S. C. Hill. 23 & 29 Car. 2. in the Dutchy 
Court; but this went off upon another point, —Ficem, Rep. 473, 478. S. C. argued, but no judg- 
ment.—2 Ley. 245. Hill. 30 & 31 Car. 2. B. R. S. C. that upon arguments at the bar, the Court 
was of opinion that the grant to the plaintiff for years, and in revertion, was void as to the court 
lect's being a judicial oifice, but good as to the courts baron: but upon the importunity of Jones at- 
torney-general to be further heard, adjornatur. The Court took this to be different trom Sir 
GeorGet REZYNOT D', Caſe, in 9 Rep. becauſe that was a leaſe for years abſolutely, which carries 
it to executors and adminiftraters, and 1» perhaps ts perſons unable; tor it it had been to J. S. for 
9g years, if J. N. ſhould fo Jong live, that then that had been nought; but the caſe in queſtion is 
not ſo, and there tore the reaſons of REY NOL D's Caſe do not reach this, Farther, the Court took 
a great difterence between the place of Judges here ia a Court of Record, and Stewards, who inter 
alia have the keeping of a Court of Record; the former mult be perſogally attendant, the latter may 
excrcile the office by deputy; lo Auditor CuxLis's Calc mult be underitood ſecundum ſub;eRant 
materiam, an Auditor's place, which 15 an office very great, and can't be exerciſed by deputy, And 
ſo it is of an office partly judicial and partly miniſterial ; if perſonal attendance be requiſite, and 
where a deputy can'rbe made, there the reverſion can't be granted; but this office may, and uſua!ly 
is exerciſed by deputy ; for ſeveral noblemen have the ſtewardihip of courts belonging to ſeveral 
bilhops, and they exerciſe them by deputy ; and this was agreed upon by the whole Court; and 
judgment for the plaintiff. And the reporter adds a note, and ſavs, theſe reverſionary grants are of 
lace invention, being firik introduced temp. Jac. 1. and are contrary to the rule and reaſon of the 
eoinmon law, nemo enim poteſt date id quod non habet &c. 2 Show. 24, 25. Mich. 30 Car. 2. 


B. K. Howard v. Woud. 


(5. A biſhop may grant the office of the Regiſfer of his court Jo. 3 to. 


— . 


to another, habendum after the death of F. S. (Who has it for CC 

his life by a ſirſt grant) and this is a good grant without recital S. C. — 

of the firſt eſtate. Mich. 8 Car. B. R. between Young and 22 

Stoabell, per Curiam, reſolv'd upon a trial at bar for the office kn. 

of Regiſter of Rocheſter. Hil. 10 Car. B. R. between Young —R:cpifer 
5 8 8 


and Hoauler, reſolved per Curiam, upon trial at bar for the ſame 7 A 


deacon is 


regiſterſhip. ] grantable in 
reverſion, being warranted by uſage, 2 Vent. 188. Trin. 2 W. & M. C. B. Woodward v. Fog 
eites Cro. C. Young v. Stoel. 


6. Where the officer of for grants the office of Marſhal of B. 
R. as aforeſaid to J. B. for liſe, the grantor can't grant to the 
ſaid J. B. who was officer for life to make a deputy, for 'tis 
void; and yet the miſuſer of ſuch void deputy is a forfeiture 
of the office of the tenant for life here; quod nota. Br. For- 
feiture, pl. 27. cites 39 H. 6. 32. per Cur. 

7. The King may grant an oflice for life, and by another patent Se or 
he may recite the fir/t grant, and grant it to another after the they wane yh 
death of the firſt, and well. But it ſeems he cannot grant it by the Kiug 
name of reverſion ; for there is no reverſion of an oſſice, becauſe can't os 
it determines after the death of the grantee z yet he may grant g Reg. 3. 


it * by name of office habend. paſt mortem of the ſirſt patentee. Br. 5. in the 
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peel 4 of EE Patents, pl. 30. cites 36 H. 6. 48. per Laicon.—But it 

UTLAN 

Carr Mich, ſhould be 39 H. 6. 48. 

6 Jac. cnes | 

29 H. 6. 48. F:y in thoſe and other like caſes, the King has only a preſentment or commend- 

ation of .a pei ſon when the corody or church is void, and not before. Per omnes J. ibi1,-——* He 

ought to cite that ſuch a one hes ſuch an office for lite, and then to grant the office aforeſaid, ha- 

bend. poit mortem &c. Rut if there be no ſuch ſpecial recital, the ſecond grant is void. 8 Rep. g5. b. 
Arg. cites + 3 H. 7. laſt Caſe. $6 H. „. 14. | 3H. 7. 12. b.— Br. Patents, pl. 52. cites 

[ 112 3 1, 7. 10.—f Br. Patents, pl. 54. cites 8. C.- Br. Patents, pl. <7. cites S. C. 

There is not any fee or reverſion of offices, ut anti a nomination which the party has to name any 

he pleaſes when the office thal! become void. Per Dyer, 3 Le. 31. Mich. 15 Eliz. C. B. Anon. 


Oro. C. 29. 8. A granted the Steatardſtip of his manor to 7 S. for life, 
—_— J. S. was ſeiſed, and aiterwards by deed reciting the faid grant, 
wher- it was and that J. S. had the jaid office 5 his life, A. by name of the re- 
mav'd that wer/t;n, granted the rever {con of the ſaid Ace ts W. R. The Court 


the rever- 7 W a q Wy + _— 
go of a held the ſecond grant by name of reverſion. void; for there was 


effice ca- NO reverſion thereof in any perſon, and alſo none can be ſteward 
be grant but one only, viz. he that exerciſes the office: and tho? the 
— 2g grant had been de officio ſuo, and had not been (de reverſione 
itwasacrzed Officii in the Caſe of a common perton, and {it had been þa- 
per Cur. bendrm officium Uulud j/? mortem F. S. it is not good; but in the 
nende gin. Aing's Cofe it is otherwiſe. Quære. D. 259. pl. 18. Paſch. 9 
ed as a te. Eliz Sir John Savage's Caſe. 


veraon, ard 


by the nne o a reverſion; for there is no reverſion of an office, 2 it be an office of inheritance, 


aud then it way well be granted in reve:fon, babrndum after 1he death of the grantee for life; the 
ſec d point 11: the Caſe of Y ung v. Stcel. 
D. 2 9. St: John Savage”: C afe. D. o. b. Marg. 56.-—Ca:ith. 52. Trin. 7 W. 3. B. R. in 
Caſe Knee Kemp, favs, that a g hinctian has been taken beuten a grant cf @ reverſion and a 
grant !s commence in fururo ide . z2z70.— Ihe King ma grant an office to commence in futuro, 
or upon a Ci ntency, which ſhail ariſe out ot the inkeritance he hath in the office itſelf, for ſuch 
he may have wn point of intereſt, tho' not in execution; and judgment accordingly. 4 Mod, 280, 
281. Faſch. 6 W. & M. B. R. S. C. 


9. By virtue of an act of parliament made the ſirſt of Queen 


_ the Court of Augmentations was difſolv'd, and united to the 
Exchequer, and all records and books of the Court ſo diſſolv'd, 
wherein the leaſes and warrants for making them were enrolled, 
and all accounts of her 1ſues and revenues were ordered ts be 
end remain with the Clerk of the Pipe in the Exchequer. King 
Ed. 6. granted the office of Ingroſſer of the great rolls of the 
Exchequer, or the Clerk of the Pipe, to cne Chriftopher Smith, fer 
life; Qreen Eliz. anno 20 of her reign, granted this office 15 
ane Morriſcn, after the deter mination of the grant to Smith; and 
afterwards, anno 3oth of her reign, reciting the grant to Smith, 
and her grant to Morriſon, ſhe farther gronted to Woolley the 
ofhce of Clerk ef the Pipe, and of the Engrcfler of the patents 
of dimiſſions and offices; and alſo, the Keeper of the accounts, 
enrolments and records, of the late Court of Augmentations, 
ec. habendum to the ſaid Woolley for life, after the determina- 
tian of the grants ts Smith and Morriſon ; afterwards Smith died, 
and tho* Morriſon was then living, yet upon Smith's death 
Woolley poſicfied Eimfſelf of all the records; and it was ruled, 
that Morriſon might enter the houſe where the records —_ 

ept, 


S. P. of the ſterwardihip of a manor in reverſion. 
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kept, and take them from Woolley. Moor 289. Paſch. 32 Eliz. 
Morriſon's Caſe. 
10. The office of Official of an archdeacon, and of a Cammiſſary 
of a biſhop are within the words and intent of the ſtatutes of 1 
Eliz. and 1 Eliz. for they are hereditaments, and are pertaining 
unto them; and that a grant of thoſe offices to two, where they 
were only grantable to one for life, and being granted in rever- 
fon, is a void grant by thoſe ſtatu es againſt the ſucceſſors; for 
they reſtrain all grants but thoſe of neceſſity, as well of othces 
as other things not warranted by thoſe ſtatutes. Cro. C. 
259. Trin. 8. Car. B. R. Walker v. Lamb. | 
11. The Chief Cryer of this Court hath his office by patent 
from the King; and this office may be granted in reverſion. 
Paſch. 23 Car. B. R. for this is the King's own proper Court, 
where himſelf uſed to fit in gerſon, and it is for his honour to 
have ſuch oilicer by patent and it may be granted in reverhon, 
becauſe it is but a miniſterial place. 2 L. P. R 256, 257. 
12. Han of an hsſpital, prebendary, donative, are not grant- [ 113] 
able in reverſion. Mich. 23 Car. 2. 1 Chan. Caſes 215. 
13. Maſfterſhip of St. Catherine's Hoſpital is not grantable in 
reverſion. . Jo. 177. Mich. 33 Car. 2. B. R. Leſſee of Lord 
Brunker v. Sir Robert Atkins. | 
14. ihe King may grant eſtate in an office to commence in Carth. 3 52. 
futurn, or upon contingency. 4 Mod. 280. Paſch. 6 W. & M. B. R. 58 ce 
The King v. Kemp. | * 
| | 2 Browul. 


234. in Caſe of the Earl of Rutland v. the Earl of Shrewſbury, 


(G) How it ought to be granted [Or rather, who 
ſhall be ſaid to be an Officer, and from what Time.] 


Ui. IF the King grant to another the office of a Herald, he is a 

compleat herald immediately, before any inveſting with the 
habit and ornament. Tr. 7. Ja. B. per Curiam in Cheſter Be- 
rault's Caſe. ] | 
2. "The Maſters and Vouchers of the Chancery, who have no other But be whs 
creation, but by election or admiſſion of the Court, are not officers * e office 
till they are admitted and ſworn by the Court. Per Pigot. Br. 7 the King 


Ochse and Off. pl. 16, cites 9 E. 4. 5. is an officer 


immediately 
without being admitted or ſworn by the Court. Quod nota bene. Ibid.——S. P. 2 Mod. 263. 
Arris v. Stukely. | 


3. He who has grant of an office in a Court is net officer till S. P. Per 
be be admitted by the Court, as in the Exchequer, Common Pleas Ge _ 
&c. Per Vaviſor; quod non negatur; quzre inde. Br. Office Off. pl. 45. 
and Off. pl. 28. cites 11 E. 4. 1. | cites S. C. 

4. The conflituting a new office or officer may be good without 
an annual or caſual fee being firſt annexed to it. Mo. 80g. 


Paſch. 6 Jac. Biſhop of Sarum's Caſe! 
5. The 
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8. The Clerks bred up in the cuſtos brevium's office, crown office, 
or prothonztarie's oſſice in C. B. ought of right to ſucceed each 
other according to their ancienty, and they cannot be turn'd 
out without cauſe, altho' the chief omcer be reſponſible z and 
ary employment out of awhich ane cannot be turn'd without cauſe (as 
that of tranicribing records in the cuſtos brevium's office) may 
be called an othce. Keb. 689. Paſch. 16 Car. 2. Humphreys 
v. Paget. | 

6. A man cannot have an office at will without deed. Per 
Powell J. 2 Salk. 536. Hill. 10 Ann. B. R. Gatton v. Milwich. 


See Sheri. (G. 2) J/Vhat Things he may do. 


T. WHERE the law gives a dyreſf for the public benefit, 

the officer may ſell. Thus on a diſtringas in a Court 
Leet for a fine as in caſe of nuſance where the publick is con- 
cern'd, the officer may ſell of common right. But upon 4 


diſtringas in a Court Leet pro certo lete, the oſſicer can't ſell the 


diſtreſs of common right without a cuſtom. 1 Salk. 379. 


Mich. 1 Anne. B. R. The King v. Speed. 


C 114 ] (C. 3) Officer de Fado; Of Acts done by an 
Oſſicer, &c. de Facto, and in what Caſes he 5s 
pumiſbable. 


Br. Forfei. . HE who occupies as Marſhal in B. R. be he officer of 


_=_ 4. = right or by tort, ſhall be charged with the efcapers Br. 


ex-s 5, C Eſcape, pl. 18. cites 39 H. 6. 23. 


og 2. The words Sherift, Gaoler &c. in the ſtatute 13 E. 1. 
* OE cap. 11, extends to all keepers of gaols; and therefore if one 


*;.& 35. hath the keeping of a gaol by wrong or de facto, and“ /ifers 


4. 26. an eſcape, he is within this ſtatute as much as he that has the 


keeping of it de jure. 2 Inſt. 381, 382, | 

3. An ation will lie againſt a Mayor de faQto for a falſe return 
upon a writ of mandamus, Lutw. 519. Trin. 6 W. & M. ia 
Caſc of Knight v. the Corporation of Wells. 


(G. 4) What As or Grants of Officers &c, de 


Facto are valid. 


ene ce. I. W IE RE an Albot er Parſen is indufted erroncomſiy, and 
yer makes a grant or obligation, and aftcr is deprived or 
own sea dereigned for pre-contraft or ſuch like, this ſhall bind, becauſe 
wi hout in- he Was an abbot or parſon in Poſſeſſion 5 but a uſurper who uſurps 
1 3 before inſtallation, or induction, or preſentation, where another 
vis dcedl Abbot or parſon is rightfully in poſſeſſion, or“ if one enters, 


aud 


— a af iv £A RN mw ww Jac. 
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and occupies in the time of vacation without any election or pre- — 2 

1 1 : ind the 
ſentation, the deed of ſuch is void. Br. Non eſt factum, pl. 3. * 
Cur, where 


cites 9 H. 6. 32. 


2. Acts done by an officer de facto, and not de jure, are 
good ; as if one being created Biſhop, the former biſhop not being 
deprived or removed, admits one to a benefice upon a preſentation, 
or collates by lopſe, theſe are good and not avoidable. Arg. quod 
Curia conceſſit; for the /znv favours afts of one in a reputed au- 
th:rity, and the inferior ſhall never inquire if his authority be 
lawful. Cro. E. 699. Mich. 41 & 42 Eliz. B. R. in Caſe of 
Harris v. Jays. 


none is abbot at the time, &c. Br. Abbe, pl. 19. cites S. C. 


S. P. Where 
the biſhop 
de fatto 
made a leaſe 
which was 
confirmed 
by the dean 
and chap- 
ter, and 
after the 
biſhop de 


jure died in 
the life of the biſhop de facto; it was reſolved, that he not being lawful biſhap, and this leaſe being 
to charge the poſſe ſlions of the bifhoprick, it is void; altho' ail judicial atts, as admiſlions, inſti- 
totions, certificates &c. ſhall be good; but nct ſuch wo/untary act, as end to the depauperation of 
the ſucceſſor, and fo affirmed a judgment given in B. K. in Ireland. Cro. J. 552. 554. Reuas 


Obrian & al. v. Knivan, | 


3. If one is elected Mayer of a Corporation awithout being duly 
qualified according to a late charter, to be choſe into that office, 
and after ſuch election he puts the ſeal of the corporation to a bond, 
this obligation is good: for by his coming into the office by 
colour of an election, he was thereby mayor de facto, and all 
judicial and miniſterial acts done by him are good; and tho” 


the corporation might have removed and diſplaced him, yet 


this not being done he had power to ſeal the bond. Lutw. 508, 
519. Trin. 6 W. & M. Knight v. the Corporation of Wells. 


(H) Nhat vill excuſe the Exerciſe of an Office, 
[1. 9 Rep. 98, b. M ARK E had a patent for life to be Ser- 


jeant at arms to attend the Lord Chan- 
cellor, the Queen by parol licences him not to exerciſe it during her 
will, till he be etheravi/e commanded by the Queen, and reſolved a 
good licence; becauſe the Chancellor is but deputy of the 
Queen at will, and therefore the ſervice by the ſerjeant done to 


the deputy is done to the Queen herſelf.) 
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S. C. cited 
Mo. 193. in 
pl. 342. by 
the name of 
Whitney e. 
Steward. — 
In this caſe 
the Queen 
does net de- 
part with 


any intereſt, but only ſuſpends the ſervice for a time, and therefore ſuch licence by parol is good 
enough. 9 Rep. 99. a. S. C. cited in Sir GxoxcE REvNEL's Caſe. And ſee there 99. b. te 


the end of 103. b. the entry of the judgment at large. 


S. C. cited Cro. E. 424. Mich. 37 & 


33 Eliz. B. R. in Caſe of WheTsST@xXE v. Heros, and ſays it was adjudged to be good; for 
her corporate body does not take away or deſtroy her natural body, but that the may retaia fervany 


and do other acts as a common perlon does, 


2. A. who was Searcher of the port of S. for life, as abſent 


from 10th of une to the 12th of Auguſt following, and this was 


by reaſon of his being impriſoned, and in execution for debt due to 
the King at the King's ſuit by precept out of the Exchequer. 
The queſtion was, if this ſhould excuſe the forfeiture in regard 
of the neceſſity, he being committed ſor debt to the King, — 

Wille 


Fo [Officer and] Offices. 


likewiſe for miſdemeanor in his office. The Court having con- 
ceived ſome doubt hereupon, and there having been ſeveral 
other cauſes of forfeiture found by the fame inquiſition, waved 
this point, and gave judgment upon the others. Cro. C. 491. 
Mich. 13 Car. B. R. The King v. Books. 


3. = ) d a PE * * Pj. | 

See Ten (I) Foot Office may make Deputy, as jucident to the 

ard. | Office [or otherwite. ] 

-o Pater. [I. A GRANTEE of ollice of Parker /ip may make aſſignee, 
! de 

* 5 114. 1.5 


n Ear | 
* OY to make deputy, he may keep it by his ſervants. 9 Rep. 39. Trin. 8 Jac, Eat! cf 
$alop's Caſe, | 
[ 2. The Efquire of the bedy ef the King cannot. 11 E. 4. 1.] 
3. Lord High Conftableof England died, and left two daughter: 
his heirs ; till marriage the daughters may exerciſe the office by 
deputy, and after marriage the baron of the eldeſt may exerciic 
it alone. D. 285. b. Trin. 11 Eliz. pl. 39. ä 


Jenk. * He that has an ge of truſt cannot make a deputy, unless 
B. 4 Nor. it be granted to him to exerciſe by himſelf or deputy. Cro. I. 


folk' Cafe. 187. Irin. 32 Eliz. B. R. Watkins v. Johns. Le. 289. 
Where 


there is truſt and confidence repoſed in an officer, he cannot make a deputy unleſs impowered by 
expreis words, Hard. 352. Arg. cites Pl. C. 340.—See D. 155. b. pl. 26. 


5. Per Popham, it is uſual for biſhops to appoint great per- 
ſons to be ſtewards, and to appoint their under-ſtewards alto, 
but it would be hard to maintain it unleſs they were ancient, 
and diſtinct offices. Cro. E. 636. Mich. 40 & 41 Eliz. B. R. 
Scambler v. Waters. | 

6. Bailiff of a liberty may have a deputy. Cro. J. 242. Paſch. 
8 Jac. in Cam. Scacc. Kent v. Elwis. | 

| 7. A judicial officer cannot make a deputy, becauſe he is called 
SC to do juſtice; otherwiſe of a minifterial officer, who a. make his 
deputy; per Doderidge J. And he ſaid, that at the firſt, in the 
firit government the Bar made his deputy, viz. the ſheriff, aud 
he aiſe made his deputy, viz. the wunder-ſheriff and his bailif's 
errants within the county called the ſerjeants of the county, and 
DL 116 J no warrant yet to do ſo, but the ſame was ſtill ſo done. 


3 Bulſ. 78. Mich. 13 Fac. in Caſe of Phelps v. Winchcomb. 


* Injudicial 8. Conſtable, * ſheriff, + dean, aldermen of Lenden, chamberlain g. 


Fr the - > 
rr eee Landon, eſcheator, may make a deputy, but this is by ſtatutc, and 


make a de- fo by ſtatute (but not at common law) ma Fuſtices in ere. 
Fax. a5 to Roll. R. 274. Mich. 13 Jac. B. R. in Caſe of Phelpe v. Winſ⸗ 
ö combe. HH may; per Coke Ch. J. 3 Bulſ. 78. S. C. 


writ of in- 


quiry. Noy. 


21. Bandal's Caſe.—+ Dean may make a ſubſtitute for matter! of juriſuiftion, as for correction or 
viiitation, but no! for the adminifiration; and thertlote carinot make a deputy to confirm leaſes, ner 
to make orations to give adviee to the biſhop. D. 145. b. Marg. pl. Gs. cites R. 2. Fitzh. Grants 
104.4 Court of p/powders to be held betore a mayor and two citizens by preſcription * — 


— = 28 — 2 


a Ma 2 oo 


|” 
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held before a deputy, Mo. 831. Mich. 10 Jac. B. R. Goodſon v. Duffield. —Pecauſe a Judge 
canuot make a deputy, D. 132. b. Marg. pl. 20. 


9. A deputy may be made where an office is diſpoſed of to a An infant 
perſon incapable to manage it in perſon. Arg. Hard. 352. may when 


Hill. 15 & 16 Car. 2. in Scacc. in Caſe of DsaLE v. PRIOR, cend' per ſe 

cites 9 Rep. the Earl of Shrewsbury's Caſe—and Lady Ruſſel's vel per fut- 

Cate. cientem dee 
putatum. 


Cro. C. 546. 2 Roll. a. 153. 8. Young v. Fou ler. Much 43. 


10. In error of a judgment in the Palace Cæurt held before 
Inmes Duke of Ormond, the error ailigned was, that the Duke 
as not in the Court (it being held before his deputy according to 
the grant), another error being aſſign” d and demurr'd upon, it was 
touch'd in the arguing thereof, that there cannot be a fudicial place 
to hold a Court by deputy, and ſo held Foſter Ch. J. and Twiſden 
J. But Windham J. contra, and ſaid, that ſeveral Recorders are 
made to hold per fe vel deputat. and ſo faid Wyld at the bar, 
that he ſo held his place of Recorder of £27 di at that time. 
Foſter ſaid, this is by the cuſtom of London : but certainly 
ſeveral other Recorders hold their Courts by deputies ; fo does 
the Recorder of Northampton, who is the Earl of Mancheſter, 
and holds the Courts by his deputy Harvy at this time. And 
the Steward of the Borough Court of Southwark holds it by 
ey; Lev. 76. Mich. 14 Car. 2. B. R. Molins v. Wetby. 
The office of Clert of the Papers cannot make a deputy; ; 
3 it is not granted to him and his aſſigns, or to be execu- 
ted per fe vel deputatum ſuum; and beſides it 7s a perfonal ſervice, 
and requires knowledge and ſkill; nor can _ exerciſe the 
oſſice, but he that 1s admitted by the Court. Freem. Rep. 429. 
Trin. 1726. Woodward v. Aſton, 
12. An oſſice which concerns the King's rev-nue cannot be 
exccuted by deputy; per Ld. Chancellor. Chan. Cales in Ld. 
Talbot's time 4. Mich. 1735. Law v. Law. 


(J. 2) Who may make Deputy 5y Reaſon of the 
IFo: ds. 


1. HE who has an office to exerciſe by himſelf or his deputy &C. 
as of Marſhal Kc. mi make a deputy; but his deputy 
cannot make a deputy, unleſs the patent be by Himſelf or his deputy 
er his deputy's deputy ; quod nota, Br. Patents, pl. 64. cites 
10 E. 4. 14. 
2. He that has an ce of truſt cannot make a deputy if it be Br. Grant, 
not in his patent to exercite by himſelf or his ſufficient deputy e 


contra of other offices. Br. Patents, pl. 66. cites 11 E. 4. 1. of the office 

of Cham- 
berlain of the Exchequer, which was granted 7 him ard his aſſigns; he cannot make a deputy by 
theſe words, tho“ he may aſſign the office by virtue of them, Irak. 141. pl. $9. cites S. C. by all 
the Judges ia the Exchequer, 


3. The 


117 [Officer and] Offices. 


3. The King granted to H. Earl of Northampton, the fries 
valty of the county of Northampton, and the office of ſheriff of Nor- 


thampten for term of his life to have, occupy, and execute that 


office and all other F belonging to the ſheriff in the county afore- 
! 


faid, by himſelf or his ſufficient deputy, rendering therefore to the 
King and his heirs annually 100/. at his Exchequer, without any 
ether account to be made thereof 79 the King and it was held, 
that he cannot make a deputy; ſor the King cannot grant to à 
man to make an officer of record to ſerve the King's 3 not 
to make a Juſtice: quære; for cities and burghes have ſuch 


liberty. Br. Patents, pl. 45. cites 2 H. 7. 6. 


(1. 3) Deputy made how ; without IWTiting. 


fe can't 1. A Deputation is good without deed; for a deputy doth 


be without things only as a ſervant, and in right of his maſter, and 


deed, per , | . 
Walter Ch. ſo may be made without deed otherwiſe of an“ aſſignee. Arg. 


B. Litt. R. And of that opinion was Gawdy. Cro. E. 67. Mich. 29 & 


i be 30 Eliz, B. R. Clecott v. Dennys.—cites 23 E. 3. Barr. 259. 
need not 8 R. 2. Avowry 260. p f 


ſhew how 
he was made deputy; per tot. Cur. præter Williams J. 2 Bulſt. 2gr. Trin. 12 Jac. B. R. in Caſe 


of Kenicot v. Bogan.—* For an aflignee conveys an intereſt to himſelt; and mult theretore thew 
how he was made ſo. Arg. 2 Bulit, 251. 


Jenk. rio. 2. A deputy ought to be made by writing. 9 Rep. 51. b. 


g nag Trin. 8 Jac. in the E. of Salop's Calc. 


Nerfolk's Caſe accordingiy. 


(K) Who may give Power to make a Deputy. 
Judicial H. [I. THE * of inheritance of B. R. having power to 


— 2 leaſe it for life cannot give power 7 leſſce to make a de- 
by the King puty. 39 H. 6. 34. 
to any with 


power to make deputy, Jenk. 141. pl. £9. 


(K. 2) Where a principal Officer having Power to 
make a Deputy, at what Time he may, or muſt 
do it. | 


I. WI E RE the Duke of N. grants the office of Marſhal to 

JI. B. for life, and he is thereof ſeiſed, the Duke cannot 
grant to him to make a deputy; by all the Juſtices; Brook ſays, 
the reaſon ſeems to be, becauſe by the firſt grant the grantee 1s 
officer for term of life ; and therefore if it be nat granted to him 
in the firſt patent to occupy and exerciſe by himſelf or his ſuth- 
gent deputy, be carinat grant after to make @ deputy; — 
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was admitted that the Duke himſelf might make a deputy be- 
fore his grant if he himſelf had exercis'd the office. And fo it 
is done at this day. Br. Deputy, pl. 7. cites 39 H. 6. 34. 


* (K. 3) Deputy. His Power, 
I. DEAN may make ſubſtitute for matter of juriſdiction, 


as for correction or viſitation, but not for the adminiſtra- 

tion. So, nat to confirm leaſes. D. 145. b. pl. 65. marg. 

2. Suffragan has like power as the biſhop; but he cannot 
&nfirm ; for he has participationem ſolicitudinis, non plenitudi- 
nem poteſtatis. D. 145. b. pl. 65. marg. | 

3. All returns made by deputy ought to be made in the name 
of the principal othcer, and not in his own name; per Doderidge. 
3 Buls. 78. Mich. 13 Jac. in Caſe of Phelp v. Winchcomb. 

4. A bailiff was deputed to ſerve proceſs _y to ſuch a ſum, 
and he exceeded his flint, and ſerved proceſs of a greater ſum, 
and levy'd the money and went off with it. The Court award- 
ed that he that deputed him ſhould be liable. Litt. R. 33. 
Paſch. 2 Car. C. B. Anon. 

5. What is done by the deputy is done by the principal, and By making 
it is the act of the principal, who may place him at plea- 3 
ſure, even tho? he were conſtituted for liſe; per Holt Ch. J. e of he 
1 Salk. 18, 19. Paſch. 12 W. 3. B. R. in Caſe of Lane v. principat 
Cotton.—cites Hob. 13. Mo. 856. | * in hs 


Mod. 235. 
Paſch. 3 Ann. B. R. Godolphin v. Tuder. —2 Salk. 468. S. C.-$So, /cave of deputy is leave of 
principal, Farr. 78. Mich. 1 Annæ B. R. The Queen v. Smith. 


6. The nature of deputation is to convey all the power of the 
principal without any reſervation or reſtriction for as he cannot 
enlarge his deputy's power, by giving him a greater one than he 
has himfelf ; ſo he cannot abridge it by reſerving part to himſelf, 
per Holt Ch. J. in delivering the opinion of the Court, 
12 Mod. 467. Paſch. 13 W. 3. in Caſc of Parker v. Ket. | 


(K. 4) Deputy. In what his A ſhall bind the 
Principal. <0 


J. TW S agreed, that if a man has an office, and makes a 8. 5 2 
| deputy who miſuſes the office, by this the grantee or in- =D . K 


heritor of the office forfeits the oſſice; for the deputy is ſub 275. 


othciario, and the officer remains officer till forfeiture. Br, — 4 1 
» . . 0 . 
Forfeiture de Terres, pl. 27. cites 39 H. 6. 32. are 
cites 39 H. 

6. 34.—S. P. 11 Mod. 17. per Holt Ch. J. in Caſe of Lane v. Cotton, — But chere an officer of fees 
s here, granit the ſame office to another for tn life, and the grantee miſuſes &c, there the 
grantee for life forfeits his office and eſtate for life, but the grantor forfeits nothing; for there the 
grantce was officer, and fo is not a deputy ; and ſo leg a d ei between deputy and afſigree. Ur. 
Ferſeiture de Terres, pl. 27. Cites 39 H. 6. 32. | 

2. The 


> 
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2. The act of the under-ſheriff or his deputy in the name of 
the ſheriff ſhall charge the ſheriff, and for their act the ſheriff 
himſelf ſhall be amerced, and no other. Br. Office & Off. pl. 24 
cites L. 5 E. 4, 5. | 

3- A deputy certifies folly, it is his maſter's act, for he ſup- 
plics his place. Arg. Cro. E. 534. cites D. 238. 


(K. 5) Deputy; his Power. I Reſpect of the 
| Wards of Deputation. 


1. B Y an ordinance of the government of the college of Wind- 
for (which conſiſts of a dean, prebendaries, chaunters 
{ 119 J &c.), the dean may make a deputy, when he is diſpoſed to abſent 
himſelf, with power to the deputy in omnibus exercere officium 
ſuum in perſonas & collegium memorat. This deputy in the dean's 
abſence cannot make a /ea/e for years of their land, altho' the 
prebends 2 and altho' it be under the common ſeal of the 
college; for the word College, as the word Abbey, extends only 15 
the fite of the college, but not tq; the poſſeſſions of the college. 
A rent granted out of the abbey goes only out of the ſite of it. 
By all the Judges. Collegium eſt ſocietas plurium corp. ſimul 
habitant', and is conſtituted by the King only. Jenk. 229, pl. 77. 
cites 6 Eliz. 


(L) What Eſtate by Implication will give Power 
to make a Deputy. 


[1. THE Marſhal of the King's Bench of inheritance cannot 
make deputy, unleſs it had been granted to him. 
11 E. 4. 1. 


Foie 2. The ſame law of Chamberlain of the Exchequer. 11 E. 
ol. 155. 


n. 
Jeuk. 141, pl. 89. 


(L. 2) Deputy. JVhat he may claim a Right to, 
as ſuch. 


"The caſe 1. DEPUTY officer has all the entire office ; as deputy he it 

— 5 on chargeable over of the whole, and then if he has intire 

ty clerks office, may receive fees, and conſequently may demand them, 

brought ac. and bring action for them. Per Ley Ch. J. 2 Roll. R. 367- 

oo > Mich. 22 Jac. B. R. in Caſe of Orwell v. Nicholſon. | 
ſuo & pro 


feodo of his miſter, Per Ley Ch. J. none but the chief officer ſhall have adian, and not the de- 


Pu becauſe he is not accountghle but of ſuch ſums as he receives; and judgment was, chat plaiu- 
„ 


+ nil Capiat per billam, 2 Roll. R. 475» Orwell . Nicholſon. 


2. Tho 


THY 


EL 
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2: Tho? a deputy by his conſtitution is in place of his princi- 
pal, yet he has no right to the fees; they {till continue to be the 
principal's. 2 Salk. 468. Mich. 3 Ann. B. R. Godolphin v. Tudor. 


lie has no remedy but by guanium meruit, and that againſt bis principal, 6 Mod. 
3 Annæ. B. R. S. C. 


(L. 3) Deputy's Deputy. 


119 


If one put 


in a deputy 
without any 


allowance 
ot ſalary. 
235 Paich, 


See Steward. 


1. TH E office of Mar ſhal may be exerciſed by deputy, if the 
8 


rant be per ſe vel deputatum ſuum, but Hal n:t be by 
deputy of deputy, unleſs the grant be per ſe vel deputatum ſuum aut 


| deputatum deputati ; and ſo it is admitted that the deputy may 


make a deputy in this caſe, and otherwiſe not. Br. Deputy, 
pl. 8. cites 10 E. 4. 15. 

2. Acts done by a deputy in fa thy nat de jure, as where he 
was deputy”s deputj, are well enough, they being done by him in 
the proper office, and in conjunction with other othcers there, 
Cro. E. 534. Mich. 38 & 39 Eliz, Leak &c. qui tam &c. 
v. Howell. 


(L. 4) Pleadings by Deputy. 


1. JYEPUTY made ſciſure of priſage wines; and in trover 

brought againit him, he juſtified as deputy, but did not 
ſhew how he was made deputy; and held he need not ſhew 
how, viz. whether by parol or by deed: becauſe, 1. he claims 
no intereſt, but juſtihes all in auter doit, viz. of Sir T. W. and 
alſo he has ſaid that he was /egitime deputat. which is ſuthcient 
to inſtruct the Court, that defendant had ſuihcient privity and 
authority to ſeize the priſage. Yelv. 198. Hill. 8 Jac. B. R. 
Kenicot v. Bogan. | 


(M) What Perſon may forfeit the Office, and“ to 
whom and what]. | 


(1. I F the Mar/al in fee of the King's Bench makes a deputy, 


if the deputy commits a forfeiture, this forfeits the inheri- 


tance. + 39 H. 6. 34. Vide 11 E. 4. 1. b. that the deputy is but 


the ſervant of the officer. ] 


5. C.— per Jones J. he that has an eſtate fer lift in this office, is the owner, again 


L 120 J 


Vide (K. 4) 
None ot 
the pleas of 
Roll antwer 
to this part 
of the t:tleg 


put”, pl. 7, 
S. P cites 
{ whom the 


forfeiture ſhall tun; and 'twasz ſaid that it 2g to be of record in the Court who is officer, that the 
2 grie red may know againſt whom i bling their action. Skin. 114. Trin. 35 Car. 2. B. R. 


athal's Caſe, 


[2. But if be hos power to leaſe for life, and leſſee commits 


forfeiture ; this thall not forfeit the inheritance. 39 H. 6. 34-] 
L | (3. If 


Vol. XVI. 


— . — 
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This was of [g. If Tenant in tail of an office commits a forfeiture, this ſhall 
the dg" bind the iſue. 11 H. 4. 1. b. 7 Rep. 34. Nevil's Caſe.] 


of ar earl- 
don, and 
refolved to be 2 forfeiture by common Jaw by a!teinder of treaſon, by a condition in law annexed 
thereto. 7 Rep. ; to 35. Mich. 2 Jac. Nevil's Caſe. 

But offices of iru/s and confidence, and which require till, as park-keeper, cannot be forfeited & 
atrainzer of tren. Pl. C. 378. b. Sir H. Nevil's Cate, 


4. Agrecd that a forfeiture could not be in the cafe of an 
Ace at will of a common perſon, yet in the calc of the King 
there might. Per Holt Ch. J. Skin. 581. Trin. 7 W. 3 B. R. 

in the Caſe of the King v. Kemp. | 
. Ro, 5. If an offi 5 for life, where the reverſion in fee is to anctver, 
Hate and a ©0170 a forfeiture, this 1s only a forfeiture of the eſtate for 
the Jutices life; and he in reverſion, and not the King, thall take the be- 
ef B. R. ia _nefit thereof. Per Lord Keeper, aſſiſted by Holt and Pollex- 
we Ln, fen, Ch. J. 3 Lev. 288. Mich. 2 W. & M. in Canc. The King 


Broughton's 

Caſe, that and Queen v. Manlove. 

the for fei- | 

ture belonged to the Dean and Chapter of Weſtminſter, and not to the King, cited ibid. —2 Lev. 71. 
Mich. 24 Car. 2. B. R. The King v. Lady Broughton. | 


S.C.2Vert. 6. Archdeacin within the patronage and dioceſe 4 the biſhep 
„% Lincoln, for 1001. granted the office of Regifler of his archdea- 
conry to | 5. and WI. R. who die, and then the archdeacon 
granted it to the plaintiff: the office being forfeited by 5 and 
6 E. G. cab. 16. the queſtion was, who ſhould have the benefit 
of the torteiture ? whether the King, or the Biſhop of the dio- 
ceic ? It was argu'd for the bithop, that he had the care and ſu- 
perintendancy of all the diocete, and that all is deriv'd out of 
him, viz. the archdeaconry. and the office of regiſtry ;z that the 
archdeacon is only a miniſter under him, to eaſe him of part of 
the care of his dioceſe, for which reaſon the biſhop ought to 
D 121 | have the diſpofal of it, where the archdeacon is diſabled by the 
Matute; and that tho' forfeitures given by ſtatutes, generally 
are intended given to the King, yet where the forfeiture is a 
prejudice to any particular perſon, he, and not the King, ſhall 
have the forfeiture; as in cate of forfeiture of the treble value, 
for withdrawing tithes by the ſtatute of E. 6. But on the other 
ſide it was argu'd, that the King 7s /upreme ordinary, and has the 
care of all the churches of England, and the bithops themſelves 
are under him. As the leet is derived out of the tourn; yet it 
it be forteited, the forfeiture is to the King, and not to the ſhe— 
Titi, And of this opinion were al} the Court, viz. Pollexfen, 
Powell, Rookſby and Ventris; and that therefore the plaintiff, 
to whom the archdeacon had made a grant firſt, and alſo the 
King afterwards, had title by the King's grant, tho' not by 
8 3 Lev. 289. Hill. 2. W. & M. Woodward 
v. Fox. 


(M. 2) 


5 


mY „ — 1 
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(M. 2) Who ſhall take Advantage of the Forfeiture. 


I. VA HERE. a principal officer is by his office to make in- There is a 


feriour othcers under him, and the inferiour officer diff:rence 


commits a forfeiture, the ſuperior officer ſhall take advantage fi-er grants 


thereof, and place a new officer, as was done 39 H. 6. for the 4 int re ofe 


othce of the Marſhal of the King's Bench put in by the Great 3 


Marſhal of England. Agreed, Poph. 119. Hill. 38 Eliz. in * os 
Caſe of Earl of Pembroke v. Sir H. Berkley. = 
reaKs A 


condition in law, the intire office is forfeited : but if he has another inferiour effice derix ed out of 


bis office, but not any part of the principal «ffice, but appertaining thereto, and in his giſt, the for- 
feiture of the inferiour office is given to the grantor, and it is not a forfeiture of both offices; and 
this is the reaſon of the D. of Nortolk's Cafe. 9 H. 6. Per Popham Ch. J. Cro. E. 356. Paſch. 
37 Eliz. B. R. in Caſe of Ld, Pembroke v. Sir H. Berkley.——Cited Arg. 2 Vern. 174. in Col. 
Leighton's Caſe. | 


2. Warden of the Fleet, if he has only eſtate for life, and com- 
mits a forfeiture, it ſhall be to the reverſioner that has the inhe- 
ritance, and not to the King. Arg. 2 Vern. 173, 174. Trin. 
1690. cites DUKE oF NokroLk's Caſe, 39 H. 6. and ſays that 
point was agreed in WarrcacortT's Caſe, and in MiTToN's 
Caſe, 4 Rep. 32. b. and in CraBl.Ey the Exigenter's Caſe in 
Dyer, and in the Lady Broughton's Caſe. 

3. If there are two officers in one intire office, and one ſurren- 
ders or forfeits this ſhall redound wholly to the advantage of 
the other; for the office being intire, G cannot grant away 
his moiety. Agreed. Frecm. Rep. 429. Trin. 1676. Wood- 
ward v. Aſton. Ls 


(N) pat Act of Misfea/ance will be Forfeiture, 


(1. I F he does contrary to the duty of his office, as if he doth net do] Br. Forſei- 


right to the parties, this misfeaſance is forfeiture. 11 E. 8 


4. 1. b.] 61. cites 
S. C. per Vaviſour. 


[2. Negligent eſcape is not cauſe of forfeiture of the office of Br. "IR 
Marſball. 39 H. 6. 33. b. Contra 4 E. 2. Liber Parliamen- Terres, pl. 
torum 78. | 27. Cites 
39 H. 6. 32. for it is only finad/e, 


[3. But if he ſuffer ſeveral ſuch eſcapes, it lies in diſcretion of L 122 ] 
the Court to ouſt him. 39 H. 6. 34. ] x 

1 | . „ Us » Us S. P. 9 ep. 

4. Voluntary eſcapes is forfeiture, 39 H. 6. 33. b.] = 

8. C.—Þr. Forfeiture de Terres, pl. 27. cites 30 H 6. 32.——lIf a keeper of @ priſen permits a 

Wilfu! eſcepr, "tis a forfeiture of his office; but eſcape in he night is only negligence of the offi er. 

Per Nectham J. Quazie inde. Br. Forfeiture de Terves. pl. 54. cites E. 4. 26.—- Two vo- 


luntary eſcapes by warden of the Flect, was held to be a toriciture oi his office, 3 Lev. 288. Mich. 


a W. & M. In Canc. The King v. Mailove. 


L 2 (5. A 


when an of. 
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fs. A Filazer of the Bank /turrenders his office from year lo year 
du ien of the Court, and this was one of the cauſes that 
his othce was forfeited. D. 2 and 3 Ma. 114. 64.] 
8. P. 9 Rep. | {6. The ſuffering of voluntary eſcapes of felous, by a Sheriff of a 
of ounty for life, or fee, is forfeiture of the office. D. 4 and 
5 Ma. 152. 4. 
7. NMisfeaſance of the office of Marſbal of B. R. is a for- 
feiture of the office. Per Priſot. Br. Forfeiture de Terres, 
pl. 27. cites 39 H. 6. 32. 
The miſ- 8. It a Stexvard, Auditor, or ſuch like, ingroſs their books falſely, 
ane and make falſe diſcharges &c. quære, if they ſhall loſe their 
Fn on x office. Br. Forfciture de Terres, pl. 17. cires 15 E. 4.3. 
1 another at all, was conceived by the Court to be a fſorſeiture of the office of Chirograe 


gber ; for it was abuſing of it. 2 Browal. 300. Paſch. 7 Jac. Anon, 


9. If the IFarden of the Fleet does not bring in his priſoner when 
he is commanded by the Court, this is cauſe to ſeiſe his office, 
by the opinion of the Court. And if the priſoner e/capes who 
is condemn'd, he ſhall pay the condemnation. Br. Office and 
Off. pl. 44. cites 9 H. 7. 55. 


ee O. A Gaoler retained priſoners acquitted of feliny after they paid 
3 „ ein fees, and the King re- ſeiſed the gaol for ever; and this was 
the priſen> for miſuſing of his franchiſe. 9 Rep. 96. b. cites 20 E. 4. 5. b. 
ns, Sora The Abbot of Crowland's Caſe. 

are of the office of K-eper of the Gatehouſe priſon in Weſtminſter. Raym. 215. Mich. 
24 Car. 2. B. R. Lady Broughtion's Cale, 


e. 11. Every wluntiry ad done by an officer, con- rary to awhat 
* bo * * 3 — . — . 2 . 

S a „ belongs to his office, is a forfeiture of his office, as by foreſters or 
a3 4 ; 


Sir Heary parker's voluntary“ k:{/izg bucks, cutting of trees, wood &c. but 
Perkly v. * otherwiſe it 18-0f things done or ſuffered by his negligence, if it 
the E. of be wot commin Or often. Poph. 118. Hill. 38 Eliz. Earl of 


embreke. A 

: Er. tor. Pembroke v. Sir H. Berkly. 
ſeiture de 
Terres, l. 49. S. P. cites 2 H. 7, 8. S. P. Ibid. pl. 17. cites 15 E. 3. 3. per Brian. Co. 
I. itt. 233. b. But a parker ſaying, that be will kill the deer or cut the trees in the park is no 
forfeiture alone, unleſs he does it. 11 Rep. 98. b. Trin. 13 Jac. B R. in Bagg's Caſe.—8 P. 
either by himſelf or his ſervants; ſs of abating any houſe within the park'; but otherwiſe if it was 
an office of inheritance, which the reporter ſays he does not believe, and cites 5 E. 4. 45. & 28 Il. 8. 
And. 29. the B:ſhop of London v. Hero. —4 Le. 120. S. C. 

Se, ſorcharging the park with agiſtments is ferteiture, Mo. 787. Mich. 4 Jac. Lady Ruſſel v. 
Farl of Nottingham. 


12. If one has the cuffady of a caſtle or houſe for life, and he 
denies entrance to the owner into the houſe, and ſhuts the door 
om him, it is a forfeiture of his office; per omnes J. 
0. 787. Mich. 4 Jac. Lady Ruſſel v. the Earl of Nottingham.— 
Cro. ]. 17. . QC, od 2 
Co. Lit. 13. If a forefter or parker cut uns, unleſs for neceſſary 
233-d.—— bruiſe, it is a forſciture of his office ; for de{truttion of vert is 
S. P. 4 Le. * ; EIT , "RR. 
120.8. P. deſtruction of veniſon. 9 Rep. 50. rin. 8 fac. in the Ear: of 
Mo. 10. pl. Salop's Caſe. 
97. Trin. . - 
3 E. 6.—8. P. Bendl. 29.-—-5, P. per Cur, Poph. 118. Hill. 38 E!iz, Earl of Pembroke v. 57 
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Henry Barkley, —But it ought to be found by office, and a ſcire facias to iſſue againſt the “ foreſter, 
to which he may have anſwer. Sav. 1. Paich. 22 Eliz. Taverner v. Gylcs. Mit-uſer is a tots 
feiture of an office without ſcire facias ſued if office be found, D. 151. b. pl. 4. marg. 


(O) What Non-fea/ance &c. [will be a Forfeiture, ] — 


ment (B. 


[i. Nn: ſeaſance of the office of Marſhal of B. R. is a for- Er. 3 

: ture ce I Cre 

feiture. 39 H. 6. 34.) res, pl. 27. 

cites 39 H. 

6. 32.— There is a diverſity when the office concerns the adminiftration of juſtice Ke. and the othcer 

ex officio and of necellity ought te attend without requrjt. 2diy, When he ovght not to attend but 

upon requeji by him to whom he is officer; in this cate noa-uſer Sc. is no torteiture. 3dly. Wien 

it concerns the private intereſt f any, and he ought to attend, it 13 no forteiture, unleſs ſome damage 

happens to him whoſe otficer he is, in ſomething which concerns his charge. 9 Rep o, in the Earl 

of Shrewſbury's Caſe. Co. LM. 133.2; SF; The office of Marſhall concerns the ad mi- 

nittration of juſtice, yet his abſenting himſelf was held no forfeiture untejs ſummoned ; for he may 

excuſe hisiſelt, as that he was ſick &c. according to Ja. Bazg's Cafe, 11 Rep. 59. a. per Twiſden |. 
Sid. 15. Cites it as ruled, 39 UH. 6. in the D. of Nortolk's Caſe, | 


[2. The ſame law of the oſſice of Chamber/ain of the F::che- 
quer. 11 E. 4. 1. b.) 
[3. If officer be“ demarided and does not come (in convenient * Br. Fore 


time as it ſeems) it is a forfeiture. 11 E. 4. 1. b.] Oy 3 

| 61. cites 
S. C. And ſo of ron-attendance; per Vaviſour. —Ibid. pl. 115. S. P. cites 20 E. 4. 6.-— Non-at- 
tendance is a forfeiture of the office of Recorder. 2 Salk. 435. Hill. 4 Anaz B. R. Whitacte's 
Cale, —102.—5. C. 11 Mod. 61. but no judgment. 


4. A Filazer of Bank was alſent tæuo years, and for this diſ- 
charged. Per Curiam. 2 & 3 Ph. & NI. Dy. 114. 

5. 1 H. 4. cap. 13. enacts, That all cuſtomers and comptrllers 
fall be refident upon their «offices in their proper perſons, without 
making any deputies in their places. 

6. And by 13 H. 4. cap. 5. All cuſtomers, comptrollers, 
gaugers of avine, and ſearchers, ſhall be reſident upin their «ffice, 
eſpecially at the time of charge and diſcharge of ſhips and veſſels ;, fo 
that no ſuch officer at the time aforeſaid, be abſent from his ſaid Ace 
by three weeks at the moſt, in pain te laſe his office, unleſs he be con— 
manded upon record to be in the King's Courts, ar otherwiſe in the 
King's ſervice of record. | | 

7. Annuity was demanded for office of Parkerſhip granted to Ibid. pl. 55. 
him for life, the defendant ſaid, that the office was granted to ? Fee 
the plaintilF ut ſupra, and that fuch office had been time out of Br. Otfice & 
mind, and that the keepers have kept the deer and the wood for Off pl. 26. 
the ſame time, and that from the 2d day of July till the 14th 8 
day of the ſame month 22 /avages aue killed by perſons untnssun, ar 2 
in negligence of the plaintiff ; and this &c. Per Young, by negli- /pecia! de- | 
gence of the officer, the annuity and office are extinct. Br. For- t 35 


C _ 5 1 I ; no plea. Br, 
teiture de Terres, pl. 54. cites 5 E. 4. 26. Dette, pl. 
152 cites 


11.6 3 grant annuity t J. S. to keep my park, and after the game is killed in his defauity 

this is an ex-inguithment of the annuity, Br. Annuity, pl. 49. ches E. 4. 5 
lt the office of Parker be granted to a man, if he does not keep the park it is a forfeiture of his 
#fhice, Br. Fortelture de Terres, pl. 49. cites 2 H. 7. 8.—A parker ſhall not forfeit hls office for 
ten-atiendancc, unlels a deer be killed in bis _— or che like, Arg, Vent. 144. —But ſhould he 
3 geicrt 
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deſert his office for Fve years, it would make a forfeiture without a ſpecial damage. Arg. on the 
other fide. Vent 5. Trin. 23 Car. . B R. In Id Hawley's Caſe.— Contra, if the non- attend- 
ance be tor a few days and no damage happen, Co. Litt. 233. a. 


8. But a Parker is not bound to keep the park every day, 
nor Sunday, nor Feſtival days, but ſhall be at Divine ſervice z nor 
in che n.ght, nor to keep it againſt 6 or 8 men, for it is out of 
his power. Br. Forteiture de Terres, pl. 54. cites 5 E. 4. 26. 
per Needham ]. 

L 124 ] 9. If a Steward ates nat Bold the Courts, or does not hold them 
It 1 Saat for the profit of the Lord, it is a forfeiture of his ollice; per 
the teward- Chocke. Br. Forfeiture de Terres, pl. 54. cites 5 E. 4. 26. 

ſhip of my 

manor of D. to hold two Courts at two certain days; it he does xt bold the Courts, he has for- 
feited the Rewarcihip; per Hale J. Mo. . Trin. 3 E. 6. Anon. 


10. A Parker for life refed ts ſerve a wvarrant ſent him by 
the owner of the park, and would nt ſuffer it be ſerved; this is a 
forfeiture; per Hales and Brown; but per Montague Ch. J. 
it is a diſobtedience only, and no forfeiture. Mo. 9, 10. Trin. 
3 E. 6. Anon. | | 

11. In all caſes where the officer relinquiſhes his office, and 
refuſes ts ſerve, he loſes his office, fee, protit, and all. Co. Litt. 
233. b. | 

— If Tenant in tail of an ce of truſt miſ-uſes or non-uſes 
it, theſe are forfeitures of ſuch offices for ever by force of a 
conditioa in law tacitly annexed to their eſtates, as it is held in 
11 E. 4. 1. 20 E 4, 5, 6. 39 H. 6. 32. 22 Aſſ. 34. 8 H. 4. 18. 


2 H. 7. 11. 14 H. 7. 1. and Pl. C. 370. Nevil's Caſe. 7 Rep. 


34. b. Mich. 2 Jac. Nevil's Caſe. 

13. Clerk if a market forfeits the office for non- attendance; 
for bin attendance is neceſſary for the public good. 9 Rep. 
50. a. Trin. 8 Jac. in the Earl of Salop's Caſe. 

14. It was found by inquiſition upon a commiſſion iſſu'd out 
of Chancery, that J. 8. Searcher of the port of S. for life, had 
committed ſeveral miſdemeanors to the great prejudice of the 
King, and forfeiture of his office, and among the reſt was this, 
viz. that he voluntarily ſuffer'd a ſbip laden with ſeveral commodi- 
ties (naming them) 2% be expurted, and other ſhips te be imported 
and unl aden without being ſearct*d ; but this was found to be at a 
time vhen neither himſelf nor any of his deputics <vere there ; 10 as 
it 2ppears not whether it was by negligence or voluntary. But 
all the Court held, that this voluntary abſence and neglect, ſo as 
neither himſelf or ſervants were there to ſearch, is not only 
craſſa negligentia, but a v/untary permiſſiau. Cro. C. 491. 
Mich. 13 Car. B. R. The King v. Rooks. 

15. Anolſ er cauſe of forfeiture in iſſue was, that he ſeiſed divers 
good forfeited for not being cuſtom'd and accounted nit to the King 
for them, but converted them to his own uſe ; he pleaded, that 
he was ready io account and traverfd the converſion. Upon evi- 
dence it appeared, that he ſeiſed them as forfeited, and never 
tender'd to account nor brought them into the Exchequer, nor 
bgnified in the Exchequer what they were (as he ought wang 

| | | one 
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done) but fold them in London, which was clear converſion ; 
and ſo this iſſue was alſo found againſt him. Cro. C. 492. The 


King v. Rooks. 


16. The non-attendance of a bu;7gefs of a corporation at the 
ſeſſions is not a good cauſe of renioval; for the abſence of a 
ſingle alderman does not hinder the holding of Courts, or the 
validity of the acts of that Court; ſo that his abſence does not 
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amount to a non-uſer of the office. 10 Mod: 108. Mich. 


11 Ann. B. R. The Queen v. the Mayor &c. of Pomfret. 

17. Serjeant Hawkins ſays, it is certain that an officer is 
liable to a forfeiture of his office, not only for doing a thing 
contrary to the deſign of it, but alſo for neglecting to attend 
his duty at all proper and convenient times and places, where- 
by any damage ſhall accrue to thoſe by or for whom he was 
made an officer. And he fays, ſome have gone to far as to 
hold, tIfat an“ office concerning the admini/{ration of juſtice or the 
common wealth, ſhall be forfeited for a bare namen, whether any 
ſpecial damage be occahoned thereby or not; but that this opi- 
nion does not appear to be warranted by any refolution in point, 
and the authorities which are cited {in the + margin] to main- 
tain it, do not ſeem to come up to it. However that it cannot 
but be very reaſonable, that he who ſo far neglects a public 
office, as plainly to appear he takes no manner of care of it 
ihould rather be immediately diſplac'd, than the public be in 
danger of ſuffering that damage, which cannot but be expect- 
ed fome time or other from his neghgence. Hawk. PI. C. 167, 


168. cap. 66.8. 1. 


*gRep. 50. 
2. Ka 
Shrewsbue 
ry's Cafe, — 
Co. Litt. 
233. — This 
difference 
taken in 9 
Rep. 59. be- 
tween Pubs 
ck offices 
that concern 
he 2dmt- 
niſtration of 
juſtice and 
private of= 
fices, Viz. 
C 125 ] 
that non- 
uſer in the 
one is no 
fo: feiture 
without a 
requeſt, and 


ſeme ſpecial laſi cccaſioned thereby as in the other it is, was agreed. 10 Mod. 108. Mich. 11 Anne 
B. R. in Cafe of the Queen v. the Mayor and Burgeſſes of Pomfret.— 39 H. 6. 32.29 E. 4. 5. b. 


22 Aſſ. 34. 2 H. 7. 11. b. Pl. C. 379. L. Quinto E. 4. 27. 11 E. 4.1. 


(O 2) Forfeiture. Pleadings. 


1. ANN UITY for keeping a park ; the defendant ſaid, that the 
3 by 12 days, and ſrew'd certainly when & c. pareum 
fredit. cuflodire neglexit, and that 12 unknown killed 22 deer 


ang the negligeuce of the plaintiff, and it was held no iſſue; for 


noglexit cuſtcdire is to deny to keep the park, by which Young 
took the iſſue that by 12 days as above &c. parcum predict. non 
cigſladivit; per quod &c. as above; and per Danby Ch. J. this is 
the better iſſue. Br. Iſſues joines, pl. 30. cites 5 E. 4. 26. 

2. A judgment was had in a writ of en:uity granted to the 
plaintiff for Fe to exerciſe the office of Stezward ;, a Fire facias was 
brought for the arrearages of one year incurr'd after the judg- 
ment. | he defendant pleaded to the action of the writ, viz. 
that the plaintiff pending the plea, being reque/ted to hold Court 
We, refuſed it. And this was held by all the Juſtices and Clerks 
a good plea, without pag, to the arrearages incurr'd 
ſe the writ of ſcire facias. 377. pl. 28. Trin. 23 Eliz. 
Anon. 


grantee refus'd, this is no forfciture ; becauſe the ſummons is void. D. 377. pl. 28. 


27 Eliz, Hurleſton', Cale. 


14 3. As 


Rut where 
cne tenant 
in common 
granted an- 
murty for 
holding 
Courts. and 
heſunmon'd 
« Court 
without his 
companion, 
and the 
marg. cites 
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2. A. was ſeiſed of the office of Cuſes Brevium, and of keep- 


ing the rolls, and making the nifi prius in B. R. and that he, 
and ali thoſe who had that oitice time out of mind &c. had 7 
under cler who had certain fees, and that the plaintiff ſuch a 


day Sc, was admitted to the office of one of the clerks, and en- 


© 338 


The ſaleof a 
$27 yruict of 
2 „dr As 
not uithin 

this ſtatute. 
For ſuch an 
otmet does 

not concern 
the admi- 

riſtraiign of 
juſt/ ce; ror 
1s 1 an ofñ̃ ce 


joyed it till he was ejected by A. the defendant &c. Upon a 
trial at bar the plaintiff had judgment; and it was moved in 
arreſt of judgment, that this was not an office, but an employ- 
ment; for A. by their own ſhewing has the making and cuitody 


of every thing and is anfwerable for all miſcarriages, ſo that the 


7 under clerks are no more than his ſervants, and removeable 
at pleaſure, 2. If the plaintiff was an. oſſicer, he ought to have 
thewn of hat office, becauſe by his own ſhewing the defendant 
had ſeveral, and if he was an o:licer then his oitice was void by 
© & 6 E. 6. cap. 16. for it appears by his conſeſſion under his 
hand that he gave money for it, and this is an cflice of juſtice. 


. He did ns ſet forth that he was debits modo admiſſus & jurat. 


but adjudged that admitting it to be no office, but only an em- 


loyment, the defendant could not turn him out at pleaſure 
for if he might, then the ſecondary and the clerks of the papers 
of B. R. might be turn'd out by he chief clerk, and both theſe 
officers claim'd privilege as his clerks; and as to the buying 
offices, thoſe which are % by any of the Chief Fuſlices, are except- 
ed cut of the flatute of E. 6. Sid. 74. Paich. 14 Car. 2. B. R. 
Whitechurch v. Paget. | 


(O. 3) Forfeiture of Offices by Sale. And Sale 
thereof prohibited, in what Caſes, 


1 11 F Nacts that /e Chancellor, Treaſurer, Keeper of the 
_ * privy ſeal, Steward of the King's houſe, the King's 
Chamberlain, the Clerk of the Rills, Juſtices of the Benches, Barons 
of th! Exchequer, and all others culied t name and erdain 7uſlices of 
peace, ier. ft, eſckeators, cuſtomers, controllers, on any ether ¶ficer 
or minifter of the King, ſrull be firmly feoorn, that they ſhall not name 
er order any officers er miniſters for any gift er brocage, favour or 
affectian: and none which purſurth by him or by other, privately or 
epcnly, is be in any fuck 5ffce, jhall be put in the ſame or any ether: 
but that they make all ſuch officers and minijicrs of the beft and moſt 
lawful and ſufficient men in their judgments and knowledge. 


2.5 C6 E. 6. 16. enacts, That nene Ha. bargain or fell any 
office or deputatitu, TH ary part there: , DY recti ue Ur al- any money, 


fee, reward, or any ther profit, direly or indirealy, or any promiſe, 


agreement, band ar offurance to receive any ſuch profit for the ſame, 
which «office ail concern the adminiſtration ar execution of juſtice, 
er the receipt, controutment, or payment of any of the King's money or 
revenue, or any account, outnage, enditorſhiip, or ſurvezing of any of 


the King's lands, or any of tis cuſ/gms, or any adminiſtration or at- 


tendance in eny cuſ!/om-houfe, or the keeping of any of the King's 
| | towns, 
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ferns, caſtles or fortreſſes (being places of frength or deſence), or any of truſt.— 
clerkſhip in any Court of Record 3 in pain that the bargainee thereof CY 
ſhall liſe his place, and the bargainor be adjudged diſabled ts execute rin. 19 


Eliz. B. R. 
Codbolt's 
Caſe.— But the office of Cur/itor is within the ſtatute; per Winch, Brownl. 71. in Caſe of W:iil:am- 
fon v. Barnſley. : | 

If any en: procures an ce to himſelf of the gift of the King fer looo] yet the Mice is not 
kt by this ſtatute. $7 if it be taken of the King himſelf for m: ney, yet the office is not loſt; per 
Hobart att.-general. Arg. R II. R. 57. Paſch. 13 Jac. in Caſe of Warren v. Smith. 


the ſume; and every ſuch bargain aud“ agreement ſhall be void. 


"The office of Clerk of rhe Fleet priſon is not within this ſtatute, Vid. Fan. R. 50 Hul. 25 Car. 2. 


1673 Meakin v. Whitchcott & al. | 
In debt on bond, the defendant pleaded this ſtatute ; and the queſtion was, whether the office of 

Seliciter of the Treaſury be within the ſtatute ? Holt, Eyre and Gregory J. held it was not, but 

Dolben J. thought it was, et adjornatur. Comb. 126. Trin. 1 W. & M. B R. Loyd . Rowte. 

* In debt upon bond, defendant pleaded, that it wasenter'd into for the ſum therein mertioned. the 
fame being for the purchaſe if an 72 and awverr'd that here was no other conſi eration Sc. The 
plaintiff de mutr'd; and it was inſiite d that deten ant thould have pleaded the ſtatute of and 6 E. 6, 
againit ſelling offices; which makes ſuch bonds void; for the rule is, that when a ſtature makes a 
ſpecialty void, it mult be pleaded, and cited 5 Kep. 119. Lutw 464 that the congition here does 
not ſet forth that the payment was to be for the purchaſe of an office, and fo the entry ito it may be 
for a valuable and legal confideration, ſo that (bis is a mere awverment dehors ; that this bond may be 
within the exception of the ſtatute, which plaintiff cannot ſhew, the detendant not having pleaded 
the ſtatute ; for the plaintitt mutt anſwer the piea, But per Cur. - patute is a public law, and 
therefore we mult take notice of it, and fo of the caſes excepted out of the ſame, within which, for 
any thing hat appears, the plaintiff may be; and inclin'd that for that reafon the deiendant ſhould 
have pleaded the ſtatute, to give the plaintitt an opportunity of thewing that his caſe was within the 
exc-ption of 1t, Gibb, 45, Hill. 2 Geo. B. R. Hornby v. Cornford, —Atter the detendant's counſel 


offer's to pay the money and ſo it ended. Ibid. 


Provided that this ad fhall net extend to any office of inheritance, 
for the keeping of a park, houſe, manor, garden, chaſe or foreſt ; nor 
to the two * chi, juſlices, ar juſtices of afſiſe, but that they may grant 
efices as they did before the making of this act; alſo all acts done by 
any efficer reinovable by force of this ſtatute ſhall be gozd in lax, until 
he be removed. 

3. A. brought debt againſt M. executrix of B. upon a bond 
of 1000 marks. The caſe was, that I. the fair avas cuſtomer 
of the Queen by patent to him and his deputies, and by indenture 
between him and J. S. who died leaving A. his executor, for 
600 J. paid and 1001. a year to be paid during A's life, made depu- 
tation of the office to A. And B. covenented with A. that B. 
died before A. then B.'s executors fhould repay to A. 300 I. And 
divers other covenants were in the faid indenture concerning 
the ſaid othce and the enjoyment of it; and B. was bound to A. 
in the ſaid bond for performance of covenants. The breach 
was alleged in nonpayment of the 300 J. inaſmuch as A. ſur- 
vived B. But tho' the ſaid covenant for re-payment of the ſaid 
300/ was lawful, yet the other covenants being againſt the 
ſtatute of 5 L 6. 16. the bond was adjudged utterly void, and 
that the addition of one lawful covenant thall not make it good; 
for if it ſthouid the ſtatute would ſerve to very little purpoſe, 
3 Rep. 82. b. 83. a. cites 38 Eliz. C. B. Lee v. Colthill. 


Sid. 74. 
Wi.tchurch 


v. Paget. 


Part of the 
azreement 

Was to pro- 
cure a new 
grant to A, 


{ 127 ] 
and B. and 
the ſurvivor 
ot them; 

and B. co- 
venanted 

acco:dingly 
w.th A. that 
he upon re- 
queit of A. 
would ſure 
re de te 


patent to the 


Qu2eti, to 
the intent 
that a new 
one might 
be made ace 


cording to the ſaid agreement which ſaid agreement was for the office ; and fo the bond void. 
2 And. 55. pl. 42. S. C. by name ot Smith v. Coleſhill.——lb:d, 107. pl, 58. S. C. by name of 


Lee v. Colelill,-Cro, E. 529. pl. 58. Mich. 38 & 39 Eliz, S. C. | 
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Mo. " a 4. N. was feriF of Nottingham 43 Eliz, and took money for 
* c. ef the offices of gasler and bailtwick, and he firſt gave them to his 
cordingly by ſervants who ſold them, but he had the maney, and he was fined for 
__ that; for it is contrary to 4 H. 4. cap. 5. and alſo by the Court, 
„ North That that is a corruption, and a great cauſe of oppreſſion in the 
H. deing officers, and ſuch ſale of offices is malum in ſe and finable. 
bigh Periff Nov. 102. Stockwell v. North. | 
„ the under fberiff's place, and for the payments thereof gave a band of 2000. to fi“, 
en; the Court inclin'd that the bond was void (and the reporter tays, that it was lo adjudg'4 in 
B. R. ut a:divit), but by the defendant's miipleading it was put off till the next term. Preem. 
Rep. 1g. Mich. 16721. C. B. Browning v. Haltord, 
5. In action on the caſe for 20/. a year to be paid to 
a Juſtice of Wales for the ? of Clerk of the fines, where the 
clerk's fee was 5 J. 4d. of every ſine, Coke ſaid, that the aſſumpßt 
is void by the ſtatute 5 & 6 E. 6. cap. 16. for it is not lawful 
to ſell ſuch an office. Goldsb. 180. pl. 113. Hill. 43 Eliz. 
Walter v. Walter. 
S. C. cited 6, Sir Robert Vernon being Coferer of the King's h:iſe, and 
x having the receipt of a great ſum of money yearly, and of the 
mat Sir A. King's revenue, did for a certain ſum, bargain and fell the ſame 
J. was a to Sir A. J. and agreed to ſurrender the ſaid office ta the King, to the 
—_ intent a grant might be made to Sir A. F. and he furrendered the 
that office, ſame accordingly; and thereupon the ſaid Sir A. F. was ad- 
ſo as at no mitted and ſworn cofferer. And it was reſolved by 1. C. 


time during 77 * £ + . 7” EM 1 = Be. 
ki lite he Egerton, the chief juſtice, and others to whom the King referr'd 


could have the ſame, that the ſaid office was void by this ſtatute z and that 


it, tho! _ Sir A. was difabled to have or to take the ſaid othce, and that 
ſhould be- „ nonobſtante could diſpenſe with this act to enable the ſaid Sir A. 


come void & of 1 
by the death And thereupon the faid Sir A. was removed, and Sir Marma- 


of any other duke Darrel ſworn by the King's commandment into his place. 


_ ag And note, that all promiſes, bonds and aſſurances, as well an the 
that a new part of the bargainor as of the bargainee are vcid by the ſame act. 


grant ſhould Co, Litt. 234. a. 

be made to 

him. Cro. J. 3*6. Mich. 13 Jac. B. R. in caſe of the King v. Biſhop of Norwich and Saker.—— 
2 Iaſt. 154. 5. C. dy name of Sir Arthur Ingram's.Caſe.—Roll. R. 236. 237. cites S. C. and tiat 
Sir A. I. was for ever incapable of the ſaid office by force of the ſaid ſtatute. Hob. 75. pl. 92. 


cites S. C. and P. for the perſon being diſabled by the ſtatute could not be enabled by the King. 


e 73. 7. The offices of Chancellor, Regiſter and Commiſſary in eccle- 
” Pow), ſiaſtical Courts, are within the ſtatute of 5 & 6 E. 6. For tho' 
ir. 8. C. they concern matters principally pro ſalute animarum, yet they 
dx tue name alſo concern matters about matrimony and legitimation, which 
- ch "touch the inheritance of the ſubjefs, and about matters of legacy 
Trevor. for chattels rcal and perſonal; and in that reſpect are Courts of 
juſtice. Cro. J. 269. Hill. 8 Jac. B. R. DR. 'Ixzvor's CasE 

for the Chancellorſhip of Landaff. 
f 1:8 )] 8. The Stewardſhip of a Court Lott is within this ſtatute; 
per Winch. J. who ſaid it had hecn ſo adjudged in Gray's-Inn. 
But the queſtion in the principal cafe was, whether a bond 
conditioned for pertormance of articles in an agreement ws 
renace 
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render and yield up his letters patents of the ſtewardſhip of Bromſ- 
grove to the plaintiff, to the intent he might renew them in his 
own name, was within the ſtatute or no, the words of the 
ſtatute being (% have and enjoy) and Winch. ſaid, that it was 
within the itatute, Brownl. 70, 71. Trin. 12 Jac, * illiam- 
ſon v. Barnſley. | | 

9. A. a Biſhop's Regiſter for a ſum of money granted the deputa- 
tion to 9 8 for a term of years, who enjoyed the fame tor ſome 
time, but was turned out before the term expired. A. having gat 
the agreement in avriting, refuſed to deliver it to J. S. fo that be 
could have ns remedy at lav, and therefore brought a bill in Chan- 
cery. The defendant demurred, and for cauſe ſet forth this 
ſlatute prohibiting the ſale of any oſſice of juſtice, or the depu- 
tation thereof, and averred that the office of regiſter concerned 
the adminiſtration of juſtice; and for that the plaintiff by his 
bill conſeſſed that he had given money, or contrafted for it contrary to 
the meaning of the flatute, therefore he was diſabled to execute 
the ſame; and the demurrer was held good. N. Chan. R. 27. 
9 Car. 1. Lake v. rigeon. | 

10. A bend was entered into before the wars, conditioned 73 
pay 401. a year for 12 gears out of the profitrof an office, which was 
[afterwards] taken away by the uſurpers. Th 
and the obligor being ſued upon the bond, he exhibited his bill 
to be relieved againſt the bond. The obligee inſiſted, that the 
ofhce continued ſome part of the 12 years, and being now revi- 
ved, the obligor ought to pay the 40 J. a year for 12 years, or be 
ditmitied; for the obligee having the law with him ought not to 
be huct in equity without ſatisfaction according to the condition. 
Decreed, that the obligor pay the 40 J. for ſo many years as the 
office continued, and thereupon the bond to be delivered up. 
Chan. Caſes 72. Hill. 17 & 18 Car. 2. Lawrence v. Braſier. 
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S. C. taken 
notice of by 
Lord Chan- 


c 9ffice abus revived, cellor, as 


cited by the 
counſel for 
the defend- 
ant, in the 
Cateof Law 
v. Law. 
Mich. 1735. 
about the 
buving of 
offices, and 
ſaid that it 
does not at 
all appear in 


the caſe what the office was; and the only queſtion there was, whether the party ſhould pay tor the 


time he was diſpoſſeſſed. Chan. Cates, in Ld Talbot's time. 142. 


11. Debt on bond for performance of covenants in a demiſe of 


the bailywick of the Savoy, by which among other things he demiſed 


to the defendant goods of felons, waifs, eſtrays, Sc. and made the 
defendant his deputy bailiff, rendring rent 601. a year. Upon de- 
murrer, the Court held the indenture void within the ſtatute of 


5 & 6 E. 6. for tho' the bona felonum may be legally demiſed, 
yet.it being with the making the defendant deputy bailiff, and 
demiſe of the bailywick to him, this makes all void. 2 Lev. 
I51. Paſch. 27 Car. 2, B. R. Ellis v. Ruddle. 


But becauſe 


the truth of 
the caſe was, 
that the 
King was 


ſe ſea in fee 


of the bai- 
{ywick, and 
demiſed it 
to the plain» 
titf, who 
demiſed it 


to the de- 


fendant, and officer in fee are excepted out of the ſtatute, by which all under leaſet are inc/uſive y ex- 
cepted, the Court, becauſe the ſeiſin in fee ot the King did not appear upon this record, ordered the 
parties to replead. Ibid. —Leafing the bailywick of the Savoy rendring rent, was agreed per Cur, 
net to be a buying an office within this ſtatute ; for all the bailywicks of libertzes in England are 
bought and fold, and the Mar/balſea of H. R. and the Under Warden of the Fleet's place &c.— 
Freem. Rep. 428. Trin. 1676, Nelſon's Caſe, 


12. The ſtatute of 5 & 6 E. 6. extends not to the office of = the Caſe 
Fat Marſbal in Jamaica; for being a conquered es + = 2 
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rernour of Jaws of England do not take place there till declared ſo by the 


d. does, ; * 
_ 8. Conqueror or his ſucceſſors. 2 Salk. 411. Trin. 5 W. & M. 


fare vult, B. R. Blancard v. Galdy. 

2 Mod. 45. 

Trin 27 Car. 2. C B. Daut v. Sir Paul Pindar. In debt upon bond, the defendant pleaded this 
ſtatuce, and that there was an agreement for a rent for the office of Secretary of Barbados, and 
averted 1! to de an oth.e of juitice. Upon a demurter, the queſtion was, if this office being in 
Ba vaJdves, not w.thin the King's dominions at the time of the ſtatute, were void by this ſtatut-. 
The Court inclined thet the plea was good, this office being @ grant by patent under the Great Seal 
Erg. d, and were it an office n the Admiral:y or Spiritual Court, it would be within the ſta» 
tute. But adjornatur. 3 Ked. 26 Taſch. 24 Car. 2. B. R. Daus v. Painter. 


L 129 ] 13. An officer within the ſtatute 5 E. 6. (viz. a /urrozate) 
makes a deputation of his ofhce, rendering theresut go J. per aun. 
Detendant pleads the deputation void by the ſtatute, and ought 
to have no account, it being in effect a farming within the 
ſtatute ; aſter long debate the plea was allowed. 2 Chan. 
Caſes 42. Hill. 32 & 33 Car. 2. Juxon v. Morris. 

Id Chan- 14. A bond was made without condition, but intentionally for 

ce lor Tal- , f : 

bor cite! performance of covenants to ſave the high heriff harmleſs from 

S. C. and eſcapes, and 79 pay the high ſheritf out of the profits of the office, 

—_ that 4001. The Lord Chancellor was ſeemingly of opinion for the 

— Now payment, and ordered a trial what the agreement was, whether 

in it; for to have the 400 J. or not. 2 Ch. Cafes 48. Hill. 32 & 33 Car. 2. 


the payment Lockner v. Strode, | 

was not to | \ | 
be abſolute, but only ia caſe the profits amounted to 469 J. or more; beſides the whole proſi be. 
longing to the ſheriff himſelf, it was but a reſervation of what was his right, viz. the proliis uf the 


office. Chan, Caſes ia Ld, Taibot's time 142. Mich, 1735. in Caſe of Law v. Law. 


2 Vent. 15. An Archdeacon's Regiſter is within this ſtatute, and tho' the 
_ < & fcr/-ns to whom the ſale and grant was made die, yet the archdea- 
con is diſabled by the ſtatute to make any other grant thereof; 
but the King ſhall have the nomination, and that before any 
office found. 3 Lev. 289, 290. Hill. 2 W. & M. C. B. Wood- 

ward v. Fox. 


. C an 16. A. gives hend to B. for B's quitting his pretence and precuring 
* Or 


Chancellor, A. Io be puiſer of a man of war ; Per Cur. We cannot tet aſide the 
Chan. zſes bond, but will relieve on payment of the 4001. principal with- 


in Le. Tal- out intereſt or colts. 2 Vern. 308. Hill. 1693. Symonds v. 
bot's time. Gibſ. n 

142. in Caſe *. 

of Law v. Law. — s for a ſurrender of a captain's comm{ſſion to make way for the lieutenant, tho? 
the captai:. died de fore the lieutenant was aumitted. Vern. 95. Mich. 1652, * Berisford v. Done. — 
So for furrencer of an office where the lg r was refuſed to be admitted, becauſe not fit for the 
employ, as was thought by the ſuperiours, Vern. 99. cited by Mr. Hutchins in Cafe ot Berisſond 
v. Dore, as decreed the lait Term. 

F. C. cited by LA Chancellor Talbot, who ſaid, that no law prohibits the ſale of a commiſſion 
in the army, any more thñheau it does that of a purler of a ſhip, Chan, Caſes in kd Talbot's time. 
I.;2. in Caſe of Law v. Law. 

Tne ſtatute does not extend to military offices. Ch. Prec. 199. Trin. 1702. Iv: v. Aſh, 


Tomb 3% 17. Bond was given by deputy to principal to pay him half 
2 the friſits of the office. I his bond is not within the ſtatute; be- 
5. C. cauſe the condition is not to pay him h, L in griſo, but half the 
rofits, which muſt be ſued for in the principal's name; for they 

56000 to him, tho' out of them a ſhare is to be allowed to the 


deputy 


DB atm a  ® » — 
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deputy for his ſervice. 2 Salk. 466. Hill. 8 W. 3. B. R. 
Culliford v. De Cardonel. | 

18. Where an oſſicer is within the ſtatute, and the ſalary cer- 
tin, if the principal makes a deputation, reſerving a /e//er ſum 
out of the ſalary, it is good; ſo if the profits are uncertain, ariſing 
from fees, if the principal makes a deputation reſerving a ſum 
certain out of the fees and profits of the office, it is good; for in 
theſe caſes the deputy is not to pay unleſs the profits riſe to ſo 
much. But where the reſervation or agreement is not to pay 


out of the profits, but to pay generally a /um certain, it mult be 5 


paid at all events, and ſuch bond is void by the ſtatute. 2 Salk. 
408. Mich. 3 Ann. B. R. Godolphin v. Tudor. 

19. A. precured B. his brother a place of Superviſor of the Exciſe, 
and further promiſed to procure B. to be made Collector; whereupon 
B. gave to A. a bend to pay him 10 J. a year, ſo long as he B. 
ſhould continue ſuperviſor (his then office), and 20/. a year ſo long 
as he fpould be callectur. B. paid one payment of 1ol. to A. and 
died, leaving M. his wife who adminiſtered. A. ſued the bond 
againſt her, who brought a bill to ſet aſide the bond, and“ to 
have the 101. refunded. Ld Chancellor ſaid, that this is but one 
Agreement, notwithſtanding it reſpects two periods of time, 
v1z. that of having obtained the office of ſuperviſor, and that 
of procuring the colleQtorſhipz and then the condition is to. 
pay two ſeveral ſums; that the office is certainly within the ſta- 
"tute as it concerns the King's revenue. And tho' this be ns? 
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12 Mod. 90. 
S. C. — 
6 Mod. 234. 
Mich. 3 
Ann. B. R. 
S. C. 
S. P. Cumb, 
356. Culli- 
tord v. Car- 
donell, 8. 


® Non con- 
frat, whether 
this matter 
was decreed 
or not. 


« ſale within the ſtatute directiy, yet in effet it is, there being | 130 J 


little or ns difference between a commiſſuoner's takivg a ſum of money, 
and another perſon taking it to influence the cammiſſignen. That the 
inconveniences are the fame, ſince thereby the perſons ap- 
pointing are deceived, and fo is the public. The objection 
that this being a penal law is not to be extended in equity is 
eaſily anſwered; for tho' penal laws are not to be extend as 
to penalties and puniſhments, yet if there be a public miſchief, 
and a court of equity ſees private contracts made to elude laws 
enacted for the public good, it ought to interpoſe. And his 
Lordſhip ſaid, that marriage brocage bonds fall directly within 
the reaſon of this caſe; and decreed the bond to be cancelled, 
and a perpetual injunction. Chan, Caſes in Lord Talbot's time. 
140. Mich. 1735. Law v. Law. 


(O. 4) Officer diſcharced ar Office determined. In 


what Caſes, and he Effect thereof, as to the 
Fees &c. 


2. NOTE that the oſficc , King of Heralds was granted to 
Garter cum feodo et proficuo ab antiquo &c. et conceſſit 
to him 10 J. for term of life pro feads pro officio illo &e. and there 


Nr. Office 
and Officer, 
pl. 50. cites 
S8. C.—— 


was a general reſumption anus 2 H. 4. with proviſs for annuities Br. Patents, 
end penjrons ; and by all the Julliccs, if the othce be gone the pl. 60. cites 
annuity ** 


—— 
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* annuity is expired; for this is granted by reaſon of the office, and 
zun ret the office was at will, and the annuity is for term of life. Br. 


is granted to a 

the C, Eſtates, pl. 44. cites 5 E. 4. 8 
ibe Crown | | 

for lite tor the office, a diſcharge of the office is a diſcharge of the annuity, by the opinion of the 
Juttices. Er. Eſte. pl. 4 cites 5 E. 4 %.—So if a man grants an office at will with 101. fee 
pro officio lilo exercendo f.r term of bis life, if the office be retaken, the fee is gone, and yet the 
one is at Will, and the other is franktenement. Br. Eltate, pl. 64. cites 50 E. 3. 10. 


Where s 2. I may ouſt a baily, receiver, &c. paying to him his fee; 


1 > "gg for the reſt is charge and not profit. Quære of a fleward; for 


of S, aſſiſe will lie of ſuch ouſters. Br. Grants, pl. 93. cites 8 E. 4. 
Sewers, re-. . and 34 H. 8. | 


ceiver, 

parker, &c. and a fee certain for vis !abeur only, there the grantor may expulſe ſuch officers, but 
they ſha!l have their fee ; for it is only an nice of charge ; bunt where the Reward and parker have 
profits of courts, uin fl, deer ſkins, end ſuch ite caſual profits, it is [aid that they cannot be 
expulſed, and that of ſuch offices they may have an e. And the officer may relinquiſh his office 
when he will, but then his fee ali eraſe, and Who wood attorney-general granted the caſes above; 
tamen quære; becauſe aſſiſe lies of the offiee. Br. ( rants, pl. 34. cites 31 H. 8. and Mich, 
E. 6.—S. P. per Coke Ch. J. Roll. R. 83. Mich. 12 Jac. B. R. cites 15 E. 4. and 13 E. 3. 


Cro. E. 336. Ferrer v. Johnſon. 


Br. Office 3. Where I gran! to a man to be keeper of my park for two 

pg oak years by deed, and after I command him that he thall not med- 

c. dle, this is a void command, and he may occupy; for it is a 

diſadvantage to the parker to ceaſe to occupy; per Choke. Br. 
Covenant, pl. 31. cites 18 E. 4. 8. | 

Br. Offce& 4. If I grant to a man to be my feward of my courts, tating 


os. pl 29. 0%. per annum of the iſſues and profits of the courts for his fee, 


ites S. C. 

Wit ons and I command him, that he ſhall not meddle, this is a void com- 
grant aa mand; for it is a diſadvantage to the ſteward; for he cannot 
— have his fee, if no courts be held; bt upon ſuch grant, and 
fteward 101. fee 10 be paid by the grantor, or if it be granted out of :ther 
Kc. with land, there ſuch command is good; for the ſteward ſhall have 
45.4 a his fee, though hie holds no courts, and there it is no difadvan- 
withoutren. tage to any but to the grantor himſelf ; per Littleton. Br. Cove- 


Gering an nant, pl. 31. cites 18 E. 4. 8.———And this was held for law 
Angst diſ. in the time of H. 8. Ibid. | 
charge the 
grantee, but he ſhall contirve to have the profits of the office; ſecue if 13 fee or profits had been 
granted for the exercifing iherect, Cro, E. 335. Trin. 36 Eliz. C. B. Ferrer v. Johnlon, 


DL 131 J F. A. ſciſed in fee of a manor granted 79 7. S. by deed to be 
There : bailiff thereof for life; afterwards A. feld the manor ts B. who ap- 
1 pointed W. R. to collect the rents, which W. R. did, and 
ficzrs that thercupon J. S. brought an action; but upon a demurrer, all 
barer ber the Court were of opinion, that B. might diſcharge J. S. be- 
wy : 5 by cauſe he des nt ſhrew any fee granted for executing the ſaid offices 
lateral fre: Ne that he had ny cher profits thereby ; and then it 1s only an 
tor there office of trouble, and J. 8 has no cauſe to complain; but in 
the grantor © he had a ſee or other certain profit for executing thereof, 


may diſ= wy > : 
charge him it had been otherwiſe. Adjudg'd for the defendant. Cro. E. 


. of hie ſer- 859. Mich. 43 & 44 Eliz. C. B. Harvy v. Newlin. 


vice, as bei- 
liff, receiver, ſurveyor, auditor &c. the gxerciſe whereof is but labout and charg: to them; but — 
m 


FO ·˙ -W wa Tr RD * Www” Mw 


hee e. 


determined and diſparked, the office appendant thereto ſhall 
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mal have his fee; for none can derogate from his own grant to the prejudice of the grantee ; and 
where, though the grantee has ne other profit but his fee, yet that. fee is ts be received and taken 
cut of the profits appertaining to the Lerd within bis office; for there the grantor cannot diſcharge 
him of his fervice or attendance; becauſe that may be to the grantee's prejudice if the grantor will 
not grant the office at all. And there is another diverſity where the grantee, 6-/ides his certain fee, 
hath profits and avails by re ſon of his office, there the grantor cannot diſcharge him of his ſervice or 
attendance ; for that would be to his prejudice. As it a man grants to another the feward/bip of 
his courts with a certain fee, the grantee cannot diſcharge him of his attendance ; becauſe he has 
other profits and feez belonging to his office which he ſhould loſe if he were diſcharged. Co. 
Litt. 233. a. b. 


6. Though it be true, that an officer to whom an office 1s Jo. 151. 


granted for life or years, and is to have the profit of caſual fees ; The King 
as ſteward, bailiff, or parker (as is 31 H. 8. Br. Grants, 134. may dif- 
and 34 H. 8. 93.), cannot be diſcharged of the office, for then charge the 


he ſhould not have his caſual fees, that is to be underſtood, own» 


that the grantor can not appoint another where the park or manor part of his 

always continues, as 18 E. 4. 9. But when the park itſelf is office, tho! 
the park 

a , continue ; 

alſo be determined, but cannot diſcharge the officer before and and if one 

make another; but though the caſual profits of the office are grant the 


gone with the office being deitroyed, yet an arnual fee granted —— * 
for life in conſideration of the office, and not out of the park and he dit: 
&c. but te iſſue out of all the grantor's manors- in that county &c. members 
and granted by a diſtin clarje, the fee thall continue, the office gt office des 
not being determined by the default of the grantee. Cro. C. rmine. 
59. Hill. 2 Car. in the Exchequer Chamber, Sir Charles How- But f 7 
ard's Cafe. „ 
fee certain remains in both caſes, be he diſcharged, or be the park diſparked. Hutt, 86. Hill. 
2 Car. Sir Charles Howard's Caſe. | 


7. If a Corporation grant the office of a Town-clerk, or of 
Recorder, and after ſurrender their patent, and take a new patent, 
all the offices are determined. Hutt. 86. Hill. 2 Car. in Sir 
Charles Howard's Caſe. 


(P) How an Officer may be d!/charged. 


[1. A Filazer of the Common Pleas having committed a for- Though ng 
feiture, was diſcharged by the Court of Common Pleag 750910 #33 

by words openly in Court without any record made of it, or ever the Rolls of 
calling the officer to anſwer, and a good diſcharge. D. 2 & 3 Ma. Courtof the 
115. 6 | caule of for- 

. | : = feityre, nor 
any diſcharge ofa Hazer, yet when the Ld. Ch. J. diſcharged him, ex afſenſu ſaclorum ſuorum by 
words openly in Court, calling the filazer to him, wich was well prov'd, this was a good diſcharge, 
and no cauſe of aſſile to the plaintitf, D. 115. Pl. 64. 


2. A Corporation have power to chuſe a Recorder cither pro ter- 2 Show. 70, 
mino vitz, or ad voluntatem eligentium; they chuſe a recorder, 2 — . 
and after remove him, and conttitute another under their com- cr 2 
mon ſeal; Per Cur. fuch recorder is removeable at pleaſure, and bridge.— 


* 5. 2 ſuch 5 C. —If . 
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Corporation ſuch removal is net neceſſary to be“ under their common ſeal, unleſt 


have power 7 —_ : | . . 
ene at Le bag coniituted under their common ſel, (though it was object- 


their will ed that a Corporation aggregate cannot determine their will 


and plex but under their common ſeal, and that that was not ſhewn) and 


P j i . . : . . 
2 4 de NOW it 18 well enough, the new recorder being conſtituted un- 


expend der their common ſeal, which act removes the other. Vent. 342. 
under their Trin. 31 Car. 2. B. R. Pepis's Caſe. 


common 
ſex! ; but in a ret enn to a mandamus debito modo amotus is ſuſhcient, Vent. 355: Trin. 33 Car. 3. 


B. R. Iladdock's Cale. 


(P. 2) Removeable <wirhout Cauſe ſhewn or not. 


25 3 2.1. Corporation have power to chuſe a Recorder by charter 
5 * _ © a od terminum vite or ad libitum; they chuſe J. S. recorder, 
rs Catz. and aft.rwards removed him, and held good without ſhewing 


cauſe. 2 Show. 70. Trin. 31 Car. 2. B. R. The King v. the 
Mayor &c. of Cambridge. 


(Q) Officer. Recerver-General ; what Things he 


may do. 


How Fi. M Y Receiver-general has not power ts make deliverance of 
1 | a diſireſs taken by me. 2 H. 4. 15. b.] 

rent by the 

Lord's ball ff, the Ceneral Reſceiver cannot make deliverance without the command of his Lord. 


| Br. Office & Of. pl. 5. cites S. C. g 


(R) Inconſiſtant Offices. 


Roll. KR. 1. A Foreſter is made Fudge, the other inferior oſſice is gone. 
485. Roll. R. 452. cites D. 29 H. 8. Br. Offices. 
Br. N. C. 2. If an incumbent of a benefice be made a Biſhop, the firſt bene- 
8 ſice is void for he who has the office of the ſovereignty cannot 
have the office of the inferior, by ſome of the Juſtices; but 
quære; for a Fuftice of B. R. may be a Fuſlice in cyer, or g oyer 
and terminer, or of the peace, or of gal delivery, and yet if they err 
in their pleas in the oyer, or in the oycr and terminer, or 
their proceſs or outlawry, before Juſtices of the peace, writ of 
error lies theresf bef;re the King in his bench, but the pleas in 
B. R. are held coram Rege ubicunque fuerit in Anglia, and fo 
is a Court removeable, viz B. R. and by the ſtatute of Magna 
Charta C. B. teneantur in loco certo, then it is contrary to the 
oath of the Juſtice of the one Court and the other; for the one 
is certain, and the other is uncertain. Br. Commiſſions, pl. 25. 
gites 5 M. 1. 


3. The 


— rr — 


r 
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2. The mating a Juſeice of C. B. a Fuſlice of B. R. determines 
2nd drowns the interior authority of being Juſtice of C. B. 
And it is impertinent, that one may reverſe his own judgment, 


as in this cafe he might by error brought in B. R. but the ſame 


perſon has been Jie of C. B. and Chief Baron of the Exchequer, 
as Brooke was in the time of H. 8. and Starkie in H. 7th's time. 
Held by tix J. againſt two. D. 158. b. pl. 34. Paſch. 4 & 5 P. 
& M. Dyer's Cate, 
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8. P. and 
held accord- 
ingly. Cro, 
C. 128, 
Mich. 4 
Car. B. R. 
Sir Geo. 
Crœok's 
Caſe; but for 
better ſecu- 
rity a patent 


of re voca- 
tion was made according to a precedent of Juſtice ſones' patent, when he was removed out of C. B. 
to be lodge in B. R. —And though the conitituting him Juſtice of B. R. was intended only pro 


— 


i//a vice, and that he ſurrendered it the next day, yet the firſt patent is thereby determined. Br. 
N. C. 5 Mar, 1. pl. 498. —Br. Commitkons, pl. 25. cites S. C.—Jenk. 214. pl. 53.—But a man 
may be Juice C. B. and Juſtice in oyer ard terminer, or of gas! delivery ſimul & [ 

mel; tor nene of thoſe Courts have conrrolment ot the other. Br. N. C. 5 Mar. 1. 133 ] 
pl. 498.— Br. Commintions, pl. 25. cites 8. C.—Kanevit wes Chiet Juitice aud Chancellor together 
n tle time of E. 3. D. 159. pl. 35. maig. 


4. King H. 7. made R. B. Remembrancer in ihe Exchequer by Roll. R. 
potent er life, to be occupied by himſelf or his fuſßirient deputy 5; Þ @, 
afterwards King H. 8. made B. Third Baron of the Exchequer, the | Jo. 295. 
patent of which was, quamedin ſe bene geſſerit in the ſame office of cites S. C. 
ren. About four years afterwards the King granted a patent 
of the ſaid office at the requeſt cf B. to the fon of B. pro ter- 
mino vite habend. immediate cum primum & proxim. poſt 
mortem dicti B. (the father) ſurſum-redd. vel dimithon. ſeu 
aliquo modo quocunque & quandocunque vacare contigerit : 

And becaufe thoſe letters patents were infuſhicient and void, in 
as much as the ſaid R. B. had no legal eſtate at the time of 
making thercof, nor at any time aiter that he was conſtituted 
third baron &c. Scire Facias ifſued for the King into Middle- 
ſex, to annul and revoke the ſaid letters patents &c. and upon 
Hei. Fa. returned and default made, the judgment was given ac- 


cordingly. D. 197. b. pl. 47. Paſch. 3 Eliz. Blage's Cale. 


5. Diverſe otlices have been feiſed, becauſe. a man had % 
many, quod eis intendere nequit ; per Noy attorney-general, and 
judgment accordingly. Jo. 295. 8 Car. in Itin' Windſor, Sir 
Charles Howard's Catc. | 
6. Whether the ſame perſon may be Mayer and Towwn-clerk of 
the ſume vill in aul ich the Mayer is Fudge of the Court of Record? was 
the qucſtion. 3 he Court ſeemed to think he could, but delivered 
no opinion. Sid. 305. Mich. 18. Car. 2. B. R. Verrior v. the 
Mayor of Sandwich. | 
7. Chief Juſlice cannot he Pretbonotary ef the ſame Court, or A judgecan. 
Clerk of the papers, though he may diſpoſe of them; Arg. which e an . 


. 
the Ch. J. afirmed. Sid. 305. in Cate of Verrior v. the Mayor 2 
: * - * a. 5 = + 
of Sandwich. ciies D. 


175. 3 Mar.— Jo. 295. S. P. 


Tas, 20. | + M0 (S) Ar- 
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(S) Afignable, In what Caſes. 


Br. Grants, 1. O of * truſt cannot be aſſign'd over, unleſs it be granted 


! 7 . . . 
I e to have to him and his afſigns. Br. Patents, pl. 66. cites 
. p. Br. 11 E. 4. 1. 

Grants, pl. | 


108. cites 21 E. 4. 20.— The office of Chamberlain of rhe Exchequer is granted to A. ard his 
aſſigns. A. may aſſign this office, but not make a deputy without tpecial words to enable lum, 
Jenk. 141, pl. 89. cites 11 E. 4. 1. By all the Judges in the Exchequer, 


Vaugh. 181. 2. The office of Fi/azer is an office of perſonal truſt, to do 
eres S. C. the buſineſs of the Court, and not aſſignable, nor can execution 
be upon it. Per Shelley, D. 7. b. pl. 10. Paſch. 28 H. 8. 
Anon. | 
3. Office of being Carver at my table cannot be aſſign'd. D. 7. 
b. pl. 10. per Shelley. | 
4. All offices of truft, as Steward, conſtable, bedelary, bailifavicl, 
mult be perſonally occupied, unleſs they be granted to be occu- 
pied by a deputy, and are not aſſignable. Vaugh. 181. Mich. 
20 Car. 2. in Caſe of Bedell v. Conſtable, fays Littleton, S. 379. 
is expreſsly ſo. | | 
5. A man's bailiff or receiver are offices of perſonal truſt, 
and not aſſignable; ſo is the office of every /ervant. Vaugh. 


182. ut ſup. 


[ 134 ] (T) A#ions. Deputy and Principal. I wv/ha! Caſos 
Actions lie againſ the Deputy, and in what againſt 
the Principal. 


— IR a 1. A Servant or Deputy, quatenus ſuch, can't be charged for 
3 4 2 neglect, but the Principal only {hail be. charged for it; 
Mich. 1 but for a mirfeaſance an action will lic againſt a ſervant or depu- 
Anne, B. R ty, but not quatenus a deputy or ſervant, but as a wwrong-dcer. 
* ®% Per Holt Ch. J. 12 Mod. 488. Paſch. 13 W. 3. Lane v. Sir 
Cotton — Robert Cotton. | 

ifa bailiff | : 

who has a warrant from the ſheriff to execute'a writ, ſuffer his priſoner by neglect to eſcape, the ſie- 
riff ſhali be charged for it. and not the bailiff; 4 if the bailiff turn rhe priſerer lorfe, tlie attion may 
be brought againit the bailiff himſelf, for then he is a kind of a wrowg-doer, or relvuer 5 and it 
will lye againſt any cther that will reſcue in like manner; and for (this diveriity vide 1 Le. 146. 
Cre, 175» 143 41 Ed. 3. 12. 1 Roll. 78. which is not well reported, but the in- 
ference may be well made irom it. Per Holt Ch. J. 12 Mod. 4838. Pauſch, 13 W. 3. Lane v. 
S.: Kobert Cotton. 


2. The reaſon why a principal ſhall anſwer for his deputy is, 
becauſe as he as principal has power to put him in, ſo he has 
fpraver to put him out, without ſnewing any cauſe, and that tho' 
he had expreſsly given him an gate for lit in the deputation. 
Per Holt Ch. J. 12 Mod. 488, 48%9.—cit:s Hob. 13.—Mo. 


B5G.—39 H. 6, 34. 
2 5 (U) Remedy 


tk ns a ei. 
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(U) Remedy to recover, or be admitted into Offices. 


1. 13 £. 1. IVES aſſiſe f novel d ein for bailiwicks and Ae is 


! | 
cap. 25. other offices in fee, and that in ſuch caſes the writ — = * 


hall be (as in other caſes ) de libero tenemento. the itaiutey 

| F . becaule, as 
ſome thought, office was not accounted franktenement at common law, and by ſome for haſty re- 
medy. Br. Frecipe, pl. 19. cites 10 Afl. 11. 

This ſtatute as to the offices, was but a declaration of the common law, and to remove a doubt 
which then was, and ſo the words therein (jacet de cætero &c.) are to be intended, that jacet de c- 
tero ab/que difficultate. 8 Rep. 4. b. in Jehu Webb's Caſe.—And made herein in atfirmance of 
the common law, altho' it mentions offices in fee only, yet tuch as have offices in tail, o. for lite, 
ſha!l have an aſſiſe; and tho' the words of the act are general, yet the att i, to be i»tended of offices 
ef profit, and not of offices oi charge, and no profit. But it extends to offices in the Admiral Court, 
Keclejiaſtical Court, or any ober Court where either the civil or eccletiattical law, or any other (aw 
than the common law &c. of England det rule, as well as to offices ia Temporal Cou:ts, which are 
governed by the common law. 2 Iaft. 412,—-8 Rep. 47. a. b. cites abundance of Cafes in Jehu 
Webb's Cale. 

If man be dd of ihe whole office, he ſhall have an affiſe de »fficio cum pertinentiis. And 
albeit the ſtatute ipeaketh de officiis, yet if it he be difſeis'd of parcel i ihe profits, he may have an 
afſiſe of that parcel. 2 Inſt. 42. 

The office muſt be in certs loco, which is to be ſo underſtood, as tho“ the office be removable, yet 
it muſt be in ceriv loco, when the aſ/;ſe is oreught, 2 Inſt. 4 2.—S. P. for the clauſe of (de proficuo 
in certo loco cap.endo) extends to eitovers &c. and not to the clauſe of offices. 8 Rep. 47. b. in Jehu 
Webb's Caſe, cites 4 E. 4. 2. | 


2. A writ of entry in the Quibus lies upon diſſeiſin of an office, 
F. N. B. 192. (E.) | | 
3. If an ce extends into diverſe towns, hundreds or counties, it 
is an office for which an afſiſe lies of the profits, by the fat. 


* Weſt. 2. where note, if an othce extends into diverſe vills or 


counties &c. an ailile lies for the prolits in any vil or hamlet 
where the grantee is cited; for the profits are things ſeverable. 
F. N. B. 179. [416.] 

4. If one be ſheriff or bailiff if an hundred, or manor, for life, | 135 ] 
if he be fed of the office, he may have a 9vrit or plaint within 
the ſhrievalty or beiliwick of ſuch county, city, hundred or manor 
without ſhewwing in which of the wills, becauſe well known. Ibid. 

5: But if it be for the bedelry of an honour &c. there he ought 
to bring his writ in al the wills where the office extends. Alſo in 
the former caſe, the hundred or county (city) ſhail be put in 
view; ſee theſe books. 16 E. 2. Al. 270. 18 E. 2. Aſſ. 377. 
8 E. 3. 56. F. N. B. 179. | 416. ] 

6. If the King grants 6 d. on each ſack of ub avithin the county 
of York, the grantee thall have an %% of the profits in any pat ticu- 
1 place within the county where he is diflurbed. F. N. B. 179. 

416.) 

7. But if he brings an afſi/e of the office, the whole county ſtall te 
Put in wview as in the principal cale [which fee at (W) pl. 2. 
Nokkis v. Cox5BROOK.] was held, fecing the office there ex- 
tended into diverſe counties, {for 'twas averr'd to be within the 
liberties of London &.) therefore the afſi/e for the office ſhould be 
brought in confinio comitat. but ſer the profits it may be brought in 
eny place or vill auler the difſeifin is. F. N. B. 179. [417+] 

M 2 8. But 
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8. But then how ſhall it be in caſe the office extends throughout 
Englund; and it ſcems to be moſt reaſonable, that the office 
ſhould be ſeverable, becauſe it does not charge the land, but 
only reſpects the perſon; and therefore he may alſo have an 
aſſiſe of his oſſice in whatever place he ts diſſeiſed; as ſuppoſe 
he diũeiſed him of his office of meafurer in fuch a town &c. 
ſee there the Caſe of the Uſher of the Exchequer. 22 H. 6. 
10, 11. Et poſtea partes concordaver. See an aſſiſe of the 
ofice of Filacer, aud the poſt put in view. Dyer 14. Davx's 
Caſe; and if it be an H concerning land, it ſcems he ought to 
name the tenant of the foil. 8 E. 1. Aſl. 285. F. N. B. 179. (K) 
in the notes there (a), and in the new page 417. 

9. A. and B. being under-wardens of the Fleet, granted the 
He 57 Clerk of the Fleet priſon to J. S. on his payment of goo]. 
to them, and giving 2000 l. bond for the faithful diſcharge of 
his office. The under-warden's place came afterwards to D. 
who ſeiſed the books and papers of J. 5. relating to the clerk's 
office, and granted it to W. R. Upon a bill by J. S. it was 
decreed that he be reſtored to the othce, and to have an ac— 
count of the profits ſince his being turned out; but the plaintiff's 
title (which was controverted by the defendant's) was not to be 
better'd by the decree, nor is he to be reliev'd thereby againſt 
damages which W. R. may recover; and the 2cc01. bond to 
ſtand as a ſecurity to W. R. to indemnify him againſt any da- 
mages he hath, or may ſuffer, by any act of the plaintiff by rea- 
fon of his ſaid office. ' Fin. R. 50. Hill. 25 Car. 2. 1673. 
Meakin v. Witchcott, Duckenfield & al. 

10. The Marthal of B. R. having not attended for 2 terms, 
another was ſworn into his place; but (as the Court declared) 
without prejudice to his right to the oſſice; for that was left to 
the law. The new marllial, to get poſlethon, made a forcible 
entry into the priſon; and a motion being made, that the Court, 
in regard of the power they had over their oflicer, would inter- 
pole and quiet the poſſeſſion till the title be legally ſettled, and 
the rather, becauſe it would look diſreſpectful in him to apply 
to an inferior Juriid;etion to have an inquiſition of forcible 
entry; and that the Juſtices of the Peace would. hardly dare to 
meddle with it, by rcaſon of its immediate dependency on this 
Court. But the Court ſaid there could be no diſreſpect in uſing 
the remedy the law gives; that this would be to hold plea of 
forcible entry by parol, whereas B. R. has no original juriſdic- 
tion of forcible entry, and currat lex for it is a queſtion of right 
between two contending officers. 6 Mod. 91. Hill. 2 Annz. 
B. R. Sutton's Caſe. 

According 11. A. being in poſſeſſion of the office of Clerk of the Crown 
Ons pou y Sc. in B. R. by the death of one former grantee, and the 
the fenen. ſurrender of the other, /z/icized a new patent, and therein to add 


der was pre- Ie life of B. to that of his own, and the patent to be made Te- 


— 
2 
VU, 


Laus to A, nendum by B. or deputy, during his life after . A's death; and 


t 136 J takes a note from B. in the mean time, promiſing to execute a decla- 
entry ins, ration of truſt, and declaring that his name is dd in trufl for A. 
an 8 07 : 5 his 


5 — 
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bis executors and afſignees. "The patent was afterwards had. A. — - 
died very much in debt, and without ever calling on B. for a . = 


declaration of truſt. Ihe Maſter of the Rolls (before whom it ſeems by 
this Caſe was firſt heard) thought that B. was intitled to this what Lord 
office in his own right, and not as a truſtee, notwithſtanding res 
ſuch note; that contidering that an office relating to the ad- was ia the 
miniſtration of juſlice, and particularly this of the Crown Office, oftice prior 
highly concerns the Public as to the due execution thereof, and n * 
that ſuch office is not to be conſidered as the private property of had ir for 
the perſon enjoying it, independently of his {kill and integrity hie own 
in the diſcharge of his duty; and therefore ſuch grants being — 
made upon this foundation, the Crows ought to be privy to any furrenderor, 
truft to be declared by the grantee, and the ability and integrity of in whoſe 
ſuch ceſty que truſt be known and approved: beſides he thought _— 
the note could not be conſtru'd as a preſent declaration of truſt, for B's lite. 
but referr'd to a future ack. And that the inſolvency of A. 

could not affect a matter of this conſequence, in which the 

Crown and the Public mult be conſidered prior, and preferable 

to the caſe of Creditors; and ſo diſmiſs'd the bill brought againſt 

B. But upon a re-hearing before the Ld. Chancellor, his 

Lordſhip thought the note proper for a preſent declaration of 

truſt; and that it ought to be carried into execution: that all 

truſts relate to ſome future act to be done, and this does no 

more. And fo reverſed the decree ; but order'd the Maſter to 

make B. a liberal allowance. Cafes in Chan. in Lord Talbot's 


time. 97. Trin. 9 Geo. 2. Bellamy v. Burrow. 


(W) Remedy for Recovery of, or to be admitted to 
Olhces. Count. 


1. AN aſſiſe was brought de libero tenemento of the office of S. C. cited 
Filacer, and the plaintiff made his title in his plaiut, and s — 2 
alleged the cuſtom for the Chief Juſtice to grant, Oc. and that B. So ” 
Ch. J. granted it ts him ⁊uhen the office was waid ; that he was Cate. 
admitted and ſworn, and had ſciſiu by taking 3 d. for a capias in a ou 127 
. 1 0 8 rg. Cites 
plea of treſpaſs againft C. D. and the place where the plaintiff ſat 8. C. and 
upon his admiſſion to the office was put in view. But having been ſays that the 
admitted Filacer, he was put out of his office by the Court for en = 
abſenting himſclf, and letting his ofhce to farm, without licence 3 3 
of the Court, and one of the defendants was put into his place; quir'd of 
but no record made of it, nor was he called to anſwer for him- 8 
ſelf: but the Ch. J. diſcharged him ex aſſenſu ſociorum ſuorum 8 
by parol, openly in the Court, calling the now plaintiff to him; termined 
and this being well prov'd, was a good diſcharge, and no cauſe wy 2 
of aſſiſe. D. 114. b. pl. 63. Paſch. 2 and 3 P. & M. Vaux v. A 


Jeffern, Lynton and Keeble. | a point of 


trial than 
a judgment, and therefore ſhall now be inquir'd into. 


2. An aſſiſe was brought r of che proſits of the 
3 28 


office 
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47 of packing wv-2lls &c. within the liberties of London, granted 
y the King, by Norris v. CoxtsBrook, and 'twas agreed; 1, 
that the plaint in an aſſiſe ſhall never abate for want of form; 
and therefore, tho' the courſe is an aſſiſe of ofſice or corody, or 
common apprender, &c. to jew the diſſeiſin, and then the title, 
et if he ſhews the title and then the diſſeiſin, it ſhall not abate. 
9 E. 4. 6. But in thoſe cafes «whore bo mates title in his plaint, 
(as regularly he ought to do in an atihie of office, corody &c. 
(yet fee Ralt, Entr. 75. Hors de ſon fee, pleaded in part of an 
aſſiſe of rent. 15 E. 4. 24. or of land, 40 E. 3. 38.) there he 
ought to make his plaint ta purſue his title, as if a grant be made 
to have the ſurveying and packing of all cloths which ſhould go 
beyond ſea, he ought to ſhew that thoſe cloths of which he was 
ouſted the ſurveying, were cloths to go beyond ſea. 2. He who 
L 137 ] makes a plaint in an aſſiſe of office, need nat be (5 preciſe in ſetting 
out his title, as if he was to fue againſt the King by petition ; for one 
need not make ſo exact a title againſt pernors of profits, as 
againſt a tenant; and therefore he need net ew ⁊ had the 
offce before, or that it was an ancient office. ꝙ E. 4. 11. And yet 
if it was not an ancient oſſice, it ought to be created and granted 
by the word Conſtituimus &c. 8 E. 4. 6. F. N. B. 179. (K) in 
the notes there (a), in the new page 416. : 
l 3. If one makes a plaint of an office, he need not ſhew that it 
Web th ii an office of profit, or that fees belong thereto, 8 E. 4. 22. and yet“ 
Caſe. cites if it be only an otlice of charge, an aſſiſe does not lie thereof, 
1 27 H. 8. 38. but if he be ouſted by a pernor, he has his 
Ti ag remedy by ſome original writ, according to his Caſe; and fo tis 
442. and in caſe of a corody, F. N. B. 179. (K) in the notes there (a), 
4 E. a and new page 416. cites 17 E. 2. Nuper obiit 12. in the Caſe of 
— 1 Inſt, Bos 3 1 - 
412. cites Conſt. 27 H. 8. 12. 4 E. 3. Brief 736, 793, 794. 
the lame | 
Caſes. A. brouzht affiſe of the office of Maier of the Tennis Plairs of the King in Weſtminſter &c. 
Exception was taken to the plaint, becauſe it tays that the office afore{a!4 is an ancient office in Weſt- 
minſter afore ſaid; and that the King by his letters patent granted &c, but did or be that any 
Prat belorg'd tobe ſaid office; and that a man ſhall not mainiain an allife of office without profit, 
according to 27 H 8. 12. But refolv'd that the plaint was good enouzh; for true it is, that of an 
office of charge no aſſiſe lizs, as is held in 30 Aff. 4. 8 E. 4. 42. and 27 H. 8. 12. and that 
20 Aff. 4. was aſſiſe brought of the office of Meſſor of the manor of D. cum pertinentiis; and there 
Shard took a diverfity between an ancient office and a new office ; for in an atlite of à new ce the 
plaintiff ought to ſhew what fee or profit is granted for the exerciſe thereof ;. becauſe it cannot have 
fee or profit appurtenant thereto, as an ancient office may. Ard the plaintiff had judgment. 8 Rep. 
45. b. 49. . b. 50. Mich. 6 Jac. C. B. Jehu Webb's Caſe. 


2 Rep. 4. If he be ouſted of the office, then the aſſiſe ſhall he brought 
22H rr. of the office, cum pertinentiis ; for if his plaint be“ of the office 
b.--*3 Rep. and of the profits thereof, he makes his claim of one thing tawicey 
43- d. in and therefore his plaint ſhall abate, 8 E. 4. 22. agreed; and fo 


1 is 30 Aſſ. 4. for the oſſice of+ Metor. 2. If one be oufled of 


20 Aff. 4. parcel of the profit; 7 his office, this may be alledged to be an ouſter 
- P. by of the whole office, if the party will, 5 E. 4. 8. per Cur. But if 
rely Lone e will, he may make his plaint only of the profits of his office, 
cafe the writ and if he be ouſted of parcel of the profits, he may have an aſſiſe 
ſhall abate; of thoſe profits : fo ® if one has a corody de pane & ſervicia, if he 


3 be ouſted of only part of che bread &c. he ſhall have an aſſiſe 4 
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the whole quantity of bread for the neceſſity, but he need not the office, 
bring au aſſiſe of his corody. 22 II. 6. 10. 3 E. 3 Aſſ. 175. —= 
13 E. z. Plaint 23. 11 Aſſ. 22. 30 Aff. 4. And ſo note a diver- yarcelthere- 
fity between a thing ſoverable and entire. F. N. B. 179. (K) in ot, — 
the notes there (a), and in the new page 416. nd fn 

| that with 


this acc ds 8 H. 4. 22. b. where in aſſiſe of an office in C. B. he made his plaint of the office, and 


fee, and wages, and commotities; and exception being taken becauſe it was demanding the ſame 


thinz twice, the plaintiff ſaid he had amended his plaint ;; for it is no other but of the office of cum 
prriinentiis; and tho“ Pigot ſaid that then the plaint is not good; becauſe a man ſhall not maintain 
aſſiſe of an office without profit ; yet the Court as to this held the plaint good. And with this accords 
* 4- 3. 22 H. 6 9. b. 9 E. 4. 6. a. b.- + The year- book is meſſor.) As te his office, ſee 

eta 172. lib, 2. cap. 84.—f And if he be diſſeiſed of all the bread, he ſhall not plead of the ale; 


and if he does, his pfaint ſhall abate. 8 Rep. 49. b. 50. a, cites 3 E. 3. Aſſiſe 175, by Scroope. 


(X) Pleadings. | See{O, 3) 


1. AN nuity demanded by office of Parkerſhip granted to him 
for lite, the defendant faid that the office was granted to 

the plainti ut ſupra, and that ſuch oſſice had been time out of 
mind; and that the keepers had the keeping of the deer and the wood 
for the ſame time, and that from the 2d day of July till the 14th 
day of the ſame month, 22 ſavages were killed by perſons un- 
known, in negligence of the plaintiff. Arderne ſaid that more 
is in the plea than need to be, viz. that the keepers had the 
keeping the deer and the wood in park. For this is intended in 
the law; 'twas held that neglexit cuſtodire is no good iſſue; 
for neglexit is a denial. Young, he did not keep the park for 12 L 138 ] 
days ut ſupra. Per Danby, this is the better pleading. Br. For- 
feiture de Terres, pl. 54. cites 5 E. 4. 26. | 

2. When one preſcribes lo have an office, and the profits thereof, Where one 
he ought to ſb-w it to be an ancient pie Cro. J. 605. Mich. 2. ny 
18 Jac. B. R. in Caſe of Dawney v. Dee. | — 


rant trom 

the predeceſſor Hop in fee, and averred at the ſame was antiquum officium, it was held naught ; 
becauſe he claim'd the office itſelf by preſctiption: ſo it one be impleaded in a quo warranto for the 
park itſelf, it is no plea to ſay that it was antiquus parcus, but he muſt plead a preſcription for the 
park, Bit where another thing is c/aim'd as incident to the ſame, it is otherwiſe ; as where a keeper 
claims pr:Fr of a part by preſcription, he alleges not a preſcription in the park, but antiquus parcus 
generally, Ho». 44. in Cale ot Cowperv. Andrews.—10 Rep. 59. b. Trin. 11 Jac. The Biſhop 
ot Saliſbary's Caſe. 


For more of Oecrr and Offices in general, ſee Actions, 
Alüte, Stebards, and other proper Titles. 


M 4 One 


138 One Entire Conveyance. 


a | 0 
4 { 
l b 
fg One Entire Corveyarce. te 
| | al 
; oy 
| 1 h 
1 1 C 
j 4 (A) What is; tho' done at ſeveral Times, or conſiſt- 
i ing of ſeveral Parts. b 
+ , 
I; of 
| F a man has a manor to which an adv-rr/972 15 aphendant, re 
it and he makes feoffmert. of an acre, and afterwards in the & 
ſame deed gran, fs the ad: , this makes the advowſon in groſs; ve 
otherwiſe it would be if the feoitment was made of the entire 
manor. Per Shelly, J. D. 48. b. pl. 3. Paſch. 33 H. 8. Anon. 
Mo, 657. One nate of 40/. by which A. acknowledges to have re- 
"wg * Tat ſo much of B. ts the uſe of C. and D. and to repay &C. is c 
S. C. af. as ſeveral bills to C. and D. in one deed, and as divided debts, n 
ficm'diner- and they may ſue ſeverally for 201. Cro. E. 729. Mich. 41 and 1 
— 42 Eliz. C. B. Shaw v. Sherwood, als. Nor wood. 4 
weral dens 
coutained in one picce of parchment. Arg. Cart. 143. cites Matthew!on's Cafe, 
ve 
The condition gf a bind, and the bond, are but one deed, and 8 
the date of the one is the date of the other. Cro. E. 732. Mich. + 
41 and 42 Eliz. Forth v. Harriſon. : 
Ow. 1:6, 4. Fine ſur Samar zuce & c. come ceo Ec. the conuſee rencdors to C 
S, C. another in tail, refer ing rent, and by th: fame finc grants quod * 
tencmenta prædicta in tegre remanebunt to the conuſor an 4 is 
heirs 3 ; reſolved that *tis a reverſion; for being one ſine it enures 2 
as if it had been at ſeveral tim 05 and ſhall be intended as 25 
rende ing the tail at one time, and the reverhon at another time; Fa 
and ſo is the uſual courſe of fines, and ſo it has been always ex- wet 
pounded : but *tis not fo in grants by deed. Cro. E. 792. Mich. = 
42 and 43 Eliz. 7 B. White v. Weil, alias Gcrifh. : 
8. C. cited 5. Bargain avid /, 8 at fine, tho“ made at ſeveral times, 
r yet they all, bark the mutual agreement of the parties, make but on 
dene 1 of one and the fam de manor, according to one and 24 
Caſe.—— the ſame original bargain and contract; and therefore, every 
WY 8 one of them te nding to perfect the ſame barg. un, none of them * 
7, zn ſhall deff (troy any part of it, or ſubvert the true intention of the _ 
C4:fon v. parties in any thing, but ſhall be taken as one aſſurance, made 
1 at one and the ſame time. 2 Rep. 75. Hill. 43 Eliz. C. B. 
Cr: 1.443. Lord Cromwell's Caſe. 
_—_— S.C. eited 2 Mod. 234. 235.—Mo. 615. Bullock v. Thorne and Standen.— Mo. 718. ter 
1 139 [ Bridges“ Caſe.— Fer Trevor Ch. I. 11 Mod. 184. in delivering the udgment of the hy 


Court, in Calc o Abbut v. Punton,nom—,E;. R. 17 ach. 5 Annæ. Lord Atham v. Lord 
Augicley, : | B. 


6. A. 


9 „ 25 


%F / @ . 
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6. A. made a feoffment to B. and C. on condition to infeeff J. S. 
the dee; corre all ready to be deliver'd at the ſame time; but it ha 
pened that B. ond C. delivered their deed firſt to J. S. before A. 
had delivered his to B. and C. and in B. and C.'s deed was a let- 
ter of attorney to one to make livery. A. delivered his deed, 
and afterwards livery was made by virtue of the letter of attor- 
ney. Adjudz'd, that the livery was void, becauſe B. and C. 
had then nothing to paſs. Cited 2 Bulſ. 304. Hill. 12 Jac. Per 
Coke Ch. J. as Ld. Dacre's Caſe. 

7. A dee declaring the uſes of a fine, which was then co- 8. P. agreed 
venanted to be levied, and the fine thy levied ſeveral years after, are 2 
but one aſſurance; per Croke and Montague; for the execution — td 
o! all things executory reſpect the original act, and {hall have fame parties 
relation thereunto, and all make but one act, tho' done at _— 
different times. Cro. J. 5 10, 512. Mich. 16 Jac. B. R. Ha- fame lady 
vergiil v. Hare. 4 Mod. 

265. Paſch. 
6 W. & M. B. R. in Caſe of Jones v. Morley. 


8. If a proviſo be put in after the In cujus rei teſtimonium, and 
ſubſcribed to the deed before the ſealing of it, this is then part 
of the deed; if it be after the ſealing, yet it may be as a condi- 
tion annexed to the deed per Doderidge J. 3 Bulſ. 302. Mich. 
1 Car. B. R. Thompſon v. Butler. | 
9. Three ſeveral leaſes by a copyholder in fee to another for one 
year each, but two days to intervene between the determination 
of the firit, and the coramencement of the ſecond, and ſo be- 
tween the ſecond and the third, being a made at one time, fhall 
be intended one intire contract. Arg. and ſeems admitted. 
Cro. C. 224. Mich. 7 Car. B. R. in Cate of Matthews v. 
Whetton. | 
10. A feoffment firſt, and afterwards a fine by tenant in tail, Fine and 
make but one aſſurance, and does not operate by way of releaſe ent to 


l y : the ſame 
or confirmation only. Cro. C. 321. Mich. 9 Car. B. R. King — ou” 
r. Edwards. uſes, tho? 

: made at ſe- 


reral times, yet are but one conveyance, 2 Lev. <4. Trin. 24 Car. 2. B. R. Whaley v. Tancred, - 
Mod. 252. Trin. 29 Car. 2. C. B. in Cate of Addiſon v. Otway.— D. 157. Putnam v. 


Duncomb. 


11. Surrender and admittance to a copyhold ſhall be accounted 
one intire act, contrary to other learnings. Arg. Sti. 146. Mich. 
24 Car. in Caſe of Barker v. Denham. 

12. A deed and a will conſtrued and decreed to be as one in- Decreedthat 
tire proviſion, and limitation, how portions ſhall be raiſed, and img way 
at what time paid, 2 Chan. Rep. 1. 20 Car. 2. Every v. Gold. butone will, 
C. > Ch. R. 2% % „ Wl 


13. Tho' the /imitations of the truſt of an inheritance and of a 
term are by ſeveral clauſes in the deed, yet all muſt be taken as 
one intire conveyance; per Cur, Vent. 195. Paſch. 24 Car. 2. 


B. R. Sir Ralph Bovey's Calc, 


14. Hale 


159 + 


2 Bulf, 286. 


ver Nownte 


a: we Ch. J. 


One Entire Convexance. 


. Hale ſaid, that in 1640, 2 leaſe for years was aſſigned, and 
. 1 uft fis entail'd, and two days after the truſt of the inberitance 
entaild in the ſame mannerz and it was held by the beſt counſel! 
then in En Zland, that tho this was done by ſever al aeeds, and at 


ſeueral times, yet 1 in _— of ene agreement, ail this was 


140 J 
Fee Clan. 
Caſes 7. 
Hill. 1; & 
14 Car. 2 
in Caſe of 
CokiN C v. 
NIcXKI&· 
STAFF, 
where it was 
Reid by te 
Maſter of 
the Rolle, 
that two 
dee dt of the 
fame date 
ezecuted at 
the lame 
time, ad 
teach ng the 
zme thing, 
are to be 
tak ca as oe 
atſurance. 


2 Rep. 54. 
in Lord 
('umueil's 
Cle. 


2 Lev. 140. 


8. C. by the 
Name © 
Wip;on v. 
Carret, — 
But had the 
Fr pr-ceard 
ite dceꝗ 
which. de- 
clazed the 
uſcs, the 
fine 1:24 ex- 


tincuithed the power, an 
358. 371. Herring v. Brown. 


to be taken 2s one intire act according to the Caſe of 17 Jac. 
where a fine was "its d to the leſſec for years, with intent that 
he iliould ſuſſer a. recovery, which was had the Term following, 
and reſolved that this Term was not drowned. Vent. 195. in 
Cale of Sir Ralph Bovey. 

15. A deed of truſt, a jointure heed, and articles, being all of 
the ſame date, were intended to be executed at the ſame time, 
and to be all as one intire agreement; and therefore a recital in 
the jointure deed, that it was in conſideration of marriage, and 
of 4000/7. paid or ſecured to be paid, as the portion &c. could 
not be underſtood as any poſitive agreement for 340001. the ſaid 
articles containing a covenant for payment of 2500/. part of 
the 40007. (thc other 150. being 3 paid) and that the 
ſame ſhould be paid to the huſband (the plaintiff) or his aſſigns, 
wr fix months next after ſuch purchaſe, and ſettlement as 
made therein was agreed, and which was to be within four years 
after ; ; but the wife dying within one month after the marriage, 
and the Iuiband exhibiting his bill for the remaining 2500/. the 
Ld. Chance Hor, aſſiſted by Rainstord J. diſmiſſed the fame ; for 
tlie ſeid recital, as ta the 4000/7. conſideration, muſt be ex- 
Pons by the articles, to which it does in a manner refer, 

and con. ſequently the ue not intitled to the ſaid 25001. 
Fin. Rep. 98. to 102. Hill. 25 Car. 2. Cheek v. Ld Liſle and 
IIa rey. 

16. A 0071922191 or p5wwer may be annexed to an eſtate by a 
HG ard from that which conveys the eſtate, but not unleſs 
boil are ſealed and delivered at the ſame time, and fo they are 
but as one deed. . Arg. Vent. 279. Hill. 27 & 28 Car. 2. B. R. 
in the Earl of Leiceſter's Caſe. 

17. A power was reſerved te revgle by indenture ſubſcribed and 


te abit wt i: Fu his hand and feai, and witneſſed by three witneſſes. 


ite covenants by a deed ſealed and fubſc cribed as aforeſaid, ta 
levy a fine to other uſes, and after the covenant a fine was levied 
accorCingly ;z tho' it was inſiſted that the deed avas made in one 
"ear, od (5e fine levy d in anather, yet per tot. Cur. the deed and 
tne taken together were reſolved to be a good execution of 
power. Vent. 278. Earl of Leiceſter's Caſe. 


the Cee hid come too late Adu. ized by three J. againſt one. Vent. 
Cumb. 11. 8 C.— But adjvaged contra Þy fix J. and that judg- 


ment reverſed ; becauſe the cogrifor from whom the eſtate firſt "moved was more than an erdinary 
tenaat for life, and h ad 20 uber veftid v¹ an intereſt, and his conveyance was voluntary, and 


Leeds are fo he nuvery mrentoun of paitics. Carth, 23. S. C.—The deed thatcomes after ſhall 
be pled GS. it, 2ng ve a but one act. Mich. 501. Are. Ch. Prec. I4. cites it 48 ad- 
88. — Pr. Caies 143.5. C. cited in Caſe of Morley v. Jones. er Hale Ch. J. 


V c..t. 250. in the Eaij of Leheſter's Cate. 


18. A 


lt 


— "ALm ma. = 240 an aa ac. 
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18. A fine and recovery and deed to lead the uſes are but one con- Deed of uſes 


veyance; per Holt Ch. J. 2 Chan. Rep. 434. in Caſe of Ld 5 
Montague v. Ld Bath. make but 
one aſſu- 


rance ; per Seroggs. Mod. 252. Trin. 29 Car. 2. in Caſe of Addiſon v. Otway. For otherwiſe he 
might avoid it as he may a deed by infancy, 2 Mod. 235. in marg. of S. C. 


19. Leaſe and releaſe are but in nature of one deed; per North 


Ch. J. 2 Mod. 252. in Caſe of Barker v. Keat.— Ihe releaſe 


does not merge but enlarges the intereſt granted by the leale. 
Arg. Farr. 74. in Cafe of Shortridge v. Lamplugh. 

20. Where an act is wholly imperſef? of itſelf, but ig to receive But where 
its perfection from a ſubſequent act, there of neceſſity they mult be ya A 
taken as one intire conveyance; as a covenant to ſuffer a re- galent avili- 
conveyance, or levy a fine; when it is done it is but one con- ty to paſs an 
veyance, fo is a covenant for further aſſurance, and aſſurance after mu 
made. And there is no incongruity, that an imperfect thing expect a fu- 
ſhould wait for its perfection from a ſubſequent act; for nothing we ac, 
paſſes in the mean time ; and ſo is SEYMoR's Cale. 10 Rep. Skin. _— 


186. Trin. 36 Car. 2. = B. Herring V, Erown. purpoſes it 
3 would paſs 
it ſtronger; as in SEYMoR's Caſe likewiſe. Skin, 186. Herring v. Browts 


21. Demiſe and re-demiſe are but one conveyance in the law. 
Arg. N. Ch. R. 169. Mich. 1690. in Caſe of Baden v. the Earl 
of Pembroke. | | 

22. A flatute and a mortgage were enter'd into for ſecuring 
payment of legacies charged on lands, to be ſettled by marriage 
articles &c. but it was indorſed on the mortgage, that the ſame was 
to be void unleſs the wife's eſtate (who was then an infant) was | 
ſettled on the huſband for life. It was held that the indr/ſement 148 J 
on the mortgage was ſufficient to diſcharge the ſtatute and articles 
alſo, all being executed at one and the ſame time, having the fame - 
witneſſes, and being part of the ſame agreement, and all to be 
look'd upon as but one conveyance. & Vern. 457. Hill. 170g. 
Laurence v. Blatchford. 

23. A bond was enter'd into by A. to B. for his ſon's fidelity 
as an apprentice, and a covenant from B. to A. that the ſon 
ſhould account monthly. Per Ld. Wright this ought to be 
taken as one agreement. 2 Vern. 519. Mich. 1705. Mountague 
executor of Ewer v. Tidcombe and Hoſkins. + 

24. Fine and recovery to the utc of himſelt for life, remainder 
to his 1, 2, &c. ſons in tail, remainder to the right heirs of 
the feoffor. The lands deſcended a parte materna. The fine 
and recovery are to be taken as one entire conveyance, conſiſt- 
ing of theſe ſeveral parts, and directed as to the uſe of them by 
the ſame covenants; and the heir a parte materna ſhall, on the 
deceaſe of conuſor without iflue, have the eſtate, being the an- 
cient uſe. 2 Salk. 590. Trin. 7 Ann. C. B. Abbot v. Burton. 


For more of One Entire Conveyance in general, ſce 


wer (C) pl. 2. and cther proper Titles. ] 
1 Oppreſſion. 


141 OppreMon. 


Opprellion. 


(A) //hat is. How it mult be ſet forth, and ;»; 
Noba Caſes reheved. + 


1. II was agreed by the Ld. Keeper Coventry and the whole = 
x Court, that if a man did exhibit a 4&7 againit another for 4 
oppreſſion, and layeth in this bill, zhat the defendant did oppreſs = 
A. B. and C. particularly, and an hundred men generally; that the 2 
plaintiff by his witneſſes i prove that the defendant hath ab- Ay 
refed A. B. and C. particularly, and ſhall not be allowed to * 
procced againſt the defendant, upon the oppreſſion of the 3 
others laid generally, before his particular oppreſſion of A. B. a 
and C. be prov'd. But if the charge laid be general and not par- 9 
ticular, as it the plaintiſft in his bill faith, that the defendant 3 
hath oppreſied an hundred men generally, there he may proceed FE. 
and examine the oppreſſion of any of them. Godb. 438. pl. 5 83. 122 
Mich. 4 Car. in the Star-Chamber. Floyd and Sir Tho. * 
Cannon's Cale. | f Ni 
2. Alſo in every oppreſſion there cught to be a threatning of the 
party; for the voluntary payment of a greater ſum where a ON 
leffer is due, cannot be ſaid extortion. And afterwards the bill x by 
was diſmiſs'd for want of proofs ex parte querentis. Ibid. _ = 
3. Coſts were taxcd at law, upon a judgment to 15/. But a f N 
rule was made upon motion, that if defendant paid the coſts 1 45 
| taxed, no execution ſhould go out; but becauſe the cs were Kay 
| | nat ſpeedily paid the plaintiff at law took out a Fi. Fa. and levied { 
at one time 23/. and afterwards 65/. more, which being op- the | 
; preſſion, the defendant at law, but plaintiff here, exhibited his 1 
| bill to be relieved; and the Court decreed the defendant to re- | 
| | pay whatever he had levied upon the plaintiff more than the 15/. . 
ö I 142 ] for the colts taxed by the fecondary, and that the Maſter tax the treſ 
| plaintiff's coſts to be paid by the defendant. Fin. Rep. 87. RE 15 
| | Hil}, 25 Car. 2. Sowton v. Spry. pl. 1 
[For more of Oppreſũon in general, ſee Extortion, and * 


other proper Titles. judgr 
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Other Action pending. 


[i | 
(A) Nhat ſhall be ſaid other Action pending. 9 
f. TN attaint the tenant pleaded, that her baron, party to the writ, 9 | 
died 27 September, judgment of the writ, the plaintiff ſaid 19 
that he was alive, and they had day craſtin prrific and at the day 9 1 
the plaintiff confeſſed that tl» baron was dead, by which the writ 1 fl. 
abated, and meſne between the day of the death of the baron and #298 
craſtin” purific” the plaintiff brought other attaint againſt this feme 2 "i 
file, and the pleaded that it was purchaſed pending the firſt 4538 
writ, and becauſe the judgment of the abatement of the firſt writ 1 
has relation to the day of the death, therefore the 2d writ 1s good, BY 1 
which was purchaſed before the judgment; for the r was vill 
abated in law before. Br. Relation, pl. 9. cites 12 E. 3. 16. Wi 
2. Præcipe quod reddat; at Niſi Prius, the“ defendant was {2 19 
nenſuited and purchaſed a neev writ bearing teſie meſne between the * It ſbould (x 0 
day of Niſi Prius and the day in Bank, and this was purchaſed pend- de plaintiff) | 98 
ing the firſt writ, and therefore was abated, notwithſtanding the . 9 [138 
judgment given at the day in Bank ; for it ſhall nit have relaticn to the S. C.—Br. .\ 
NM Prius. Nota. Br. Brief, pl. 44. cites 40 E. 3. 38. _ Prius, 1 
3. Formedon againſt baron and ſeme and two others who pleaded e k 14 


ts the writ, that the demandant at another time brought ſcire facias n+ 
egainſt the feme and the 2 when the feme . and ſo this writ 1 
purchaſed pending the other, judgment of the writ ; and becauſe | * 
by the taking of the baron by the tenant, the firit writ was not 9 
abated any more than by feoffment made by the tenant to another 15 
8 the writ, therefore the [ſecond] writ was abated 1 
y award, notwithſtanding that the baron was not party to 1 
the firſt writ. Quod nota per judicium. Br. Brief, pl. 45. cites | 
40 E. 3. 44. 49 
4. A man may have uo writs of treſpaſt pending together. We 
Contra of debt and pracipe quod reddat. For one may do divers | 
treſpaſſes in one day; but in action for debt or land it appears . 
to be one and the ſame thing upon the averment &c. Br. Brief, | 
pl. 17. cites 9 H. 6. 55. IN 
5. Formedon of land; the tenant ſaid, that the demandant had 14% 
brought formedon of 101. rent, which is iſ/uing out of the ſame land, 1 
1 of the writ; and a good plea, per Brian Juſtice; for Io 
cannot have the land and rent alſo out of it; by which the 1.4 
demandant ſaid, that the rent was iſſuing out of other land &c. 1 
Br. Brief, pl. 311. cites 3 H. 7. 3. 1 
6. In Cafe the plaintiſſ declar'd, that whereas 16 December, | 1J 
t the requeſt of the defendant, he deliver'd to the defendant 100l. 1 


* 
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to the uſe of the defendant's father, the defendant promis to repay 
it at or before the 4 day of May next enſuing. The defendant 
pleaded in bar, that plaintiff had brought account againft defend- 
aut for the menen, and counten of miney bail'd 10 D.cemb.r, to 
which defendant tenatr'd hit late, and defendant averr'd that it 
was brought for the fame money and pray'd judgment, and ad- 
judged no pics in ber. And in error brought in B. R. Popham 
was at firit againſt the judginent, but afterwards the judgment 
Vas aſſirmed, becauſe damages are recoverable in Caſe, but not in 


Accouiit and Popham mutata opinione agreed to the judgment. 


Mo. 458. Mich. 38 & 39 in C. B. and Paſch. 39 Eliz. B. R. 
Bankby v. Foiter. | 

7. A. leaſed to B. fer 21 years, and afterwards leaſed the ſame 
19 B. for life, by the words Dedi, conceſſt, dimiſi, & ad firmam 
tradidi. B. enter d, and C. cue B. 1. B. brought warrantia 


charte in C. B and afterwards (the action in C. B. yet pending) 


he brought an action of covenant in B. R. The defendant plead- 
ed this, and the plaintiff demurr'd and had judgment; for theſe 
actions are of ſeveral natures. The firſt is real, and ſhall bind 
the land which the leſſor had at the time of the judgment; the 
other is perſenal, and in that he thall have only damages. Yelv, 
139. Mich. 6 Jac, B. R. Pincombe v. Rudge. 

8. If in action ſur caſe, the plaintiff lays gu confiderations 
ewhere there is but one, or vice verſa, and it is found againſt him, 
he can't be barr'd in a new action. Roll R. 392. Trin. 
14 Jac. B. R. per Coke and Doderidge, in Caſe of Pame v. Sell. 

9. Two actions were brought at the ſame time for fbexwage. 


In one the plaintiff preſcribd for 2d. per 100 to be paid per 


alienigenas; and in the other the preſcription was laid for pay- 
ment of the ſame duty tam per indigenas quam per alienigenas, and 


the defendant averr'd that both were for the ſame duty, and ſo plead- 


ed the one in abatement of the other mutually; and ſo they 
were both abated. Freem. R. 401. Trin. 1675. The Mayor 
and Commonalty of London v. B. 


(B) Pleadings of other Aion pending of a ſupericur 


Nature. 


1. IN afſiſe it was agreed that it is a good plea that the plaintf 
has præcipe quod reddat ad terminum qui prateriit in C. B. 

of the ſame land pending againſt the ſame tenant 79 hich be 
has appeared, judgment of the writ ; by which the plaintiff ſaid, 
that he who pleads it is not tenant, but another named in the «writ ; 
upon which they were at iſſue; and fo fee it is a good plea in 
one Court, that a writ of a higher nature is pending of it between 
them in ancther Court ; and he did nat ſhew the record of it, and 
yet admitted for a good plea. Br. Bricf, pl. 282. cites 23 Afl. 14. 
2. In 4% it was admitted for a good plea, that the plaintiff 
yy 


fourn 
Jjudg 
WAS ; 
yet b 
the ( 
25 A 


plain 
whie 
{0 ſe i 
pend 
it is: 
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in the aſſiſe has writ of entry in the poſt againſ? the tenant of the 
ſame tenements, in which he had the wiew; judgment of this 
writ of a baſer nature pending the other of a higher nature. 
Br. Brief, pl. 298. cites 29 Afl. 66. 

3. Writ of entry in nature of aſſiſe; the tenant demanded judg- S. P. Ibid. 
ment of the writ, becauſe this writ ir prrchas'd pending an afliſe of Pi. my 
novel diſſeiſin of the ſame land; it was held that where the fecond © : 
writ is of a more high nature than the firft is, there the fir/t writ 
fhall abate, by the beſt opinion there: and per Cotteſmore, writ 
of entry in nature of aſſiſe, is more high than aſſiſęe; for releaſe 
of actions perſonal is a good bar in , and aſlſiſe hes againſt 
difſeiſor and tenant, and writ of entry in nature of affiſe hes 
againſt the tenant of the franktenement only. Br. Brief, pl. 

17. cites 9 H. 6. 50. 

4. In formedon the parties were at iſe; the tenant faid that 
aſter the laſt continuance, the demandant hos brought aguinjt Hin 
«rrit of entry in nature of afſiſe of the ſame land, to <vhich writ the 
tenant is efſzion'd; and demanded judgment of this writ of 
formedon : And per Newton & Fulth. Becauſe the formedon 
is more high, therefore it is the better plea, to abate the writ 


of entry, to ſay that the demandant has formedon pending &c. by L 144 J 


which the tenant waived this plea. Br. Brief, pl. 189. cites 


22 H. 6. 35. 


(C) Pleadings of other Actions pending in anner 
C 


. 


I. JN aſſiſe, the tenant ſaid that after the la} continuance the 

plaintiff had brought writ of right againſt him of the fame 
land in the Court of the Lord, to which he has appeared , this is a 
good plea to the writ of aſſiſe, per Birton, which Hill Juſtice 
denied, unleſs the miſe be ind there. And lo fee that by ano— 
ther writ brought in another Court, that writ thall ceaſe. 
Br. Brief, pl. 150. cites 21 E. 3. 25. 

2. In aſſiſe, the tenant /aid that the plaintiſf at anther time 
brought aſſiſe againſt him in the King's Bench, whico was ad- 
fourn'd till noa; and this writ is purchas'd pending the other, 
judgment of the writ; the plaintiff ſaid that the King's Bench 
was removed into another county, and ſo this afjiſe diſcontinued ; and 
yet becauſe he confeſs'd that this aſſiſe was brought pending 
the other, the writ was abated. Br. Bricf, pl. 284. citcs 
25 All. 5. 

3. In treſpaſs in B. R. of beaſts taken it is a good plea that the * S.P. per 
Plaintiff has“ replevin pending of the ſame taking in C. B. to 3 
which he has appeared; judgment of the writ; quod nota: and A 457 
lo ſee that a man may plead to the writ in one Court by record cites 22 H. 
pending in another Court; and fo ſee that in debt in the one Court, © "5: 


5 0 8 0 , yo that be 
t 1; a good plea that he has the like action pending in another OS 


Ccurt / detinne 
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pending of Court of the ſame debt, to which the plaintiff has appear'd. 


rhe ſame 
ged., tor 
thole ag:rm 
proper'y in the plaintiff; contrary of writ of treſpaſs; Per Newton Ch. J. Note the diverſity, 


Br. ibid. 


Br. Brief, pl. 304. cites 40 Aſſ. 32. 


Br. Dette, 4. Debt ubon a bond of 20 l. in Banco, the deſendont ſaid that 
pl. ZS. cites he has anther action of the fame delt pending yet in the Exchequer 
Upon an in- by bill, judgment of che writ; and a good plea; per Nowbra 
. and Finch. clearly, tho' it be in another Court. Br. Brief, 
the detend- ES 3 — 

—— pl. 65. cites 43 E. 3. 27. 

in abate- | 

ment another action depending for the fame matter in the Exchequer, and &>th not ſay, that the 
plaint if has declared thereupon ; this is naught; becauſe it can't betrat cd, whether it be for 
the ſame matter or no. L. P. R. 7, cites M. 5 W. B. K. and Sparrie's Cate. 5 Rep. 61. 


S. C. cited g. Debt upon an obligation in Bank; the defendant pleaded 
. 3 to the writ tuat /uch anther plaint is brought again him in Lone 
Caſe.— To don upon the ſame obligation upon which they are at iſſue, which is yet 
an action of pending; judgment &c. Thirn. rul'd the defendant to anſwer. 


treter. or — Cr 1 - 
Len bend, Br. Brief, pl. 107. cites 7 I. 4. 8. 


"tis a good 

plea to ſay there is another action depending i» the Crurts at I fminfler for the ſame matter; bt 
that there is an action in ar infericxr Comrt, is not good, ure juagmrent 87 givin. So in an action 
of treſpaſs, after the plaintiff has declared 'tis a gocd plea. R. S. L. 7. cites 5 Co. 62.—Indeb. 
aſſurrpfit for horſe-meat, defendant pleaded an action pending in the Sheriff of London's Court for 
the ſame ca:/e; and held no plea, becauſe an action pending in an inferivur Court is no bar to an 
action in a luperiour Court for the fame cauſe. 12 Mod. 204, Mich, 10 W. 3. Brinſby v. Cold. 


S. P. Br. 6. Debt upon a bend in Banco, and counted that it was mad: 
do ! . p . 4 — 
Etoppe in Londen; Paſton pray'd judgment of the writ, for he has a 
pl. 1. cites 8 ho £ * : "9" 7 8 
3 H. 6. 15 plaint upon the ſame bond yet pending in N. 7 which he ſupps/cs 
& 39. the band te be made in N. Et non allocatur; for it is out of the 
| caſe of eos actions pending together, for it ought to be in one and 
the ſame Court ; and it is no eſtoppel, for the other action is only ſup- 
Peſal. Br. Brief, pl. 8. cites 3 H. 6. 15. 
S. P. ibid. 7. In offife, if the tenant pleads that plaintifF has awrit of a higher 
1 p nature pending againſt him in C. B. of the ſuine land, there if they 
275. are at iſſue that no ſuch record, the tenant may have it certified by 
DL 145 ] eertiorari into Chancery, and ſent to them by mittimus; and 
ſo ſee that it is a good. plea, tho' it be in another Court. 
Br. Brief, pl. 416. cites F. N. B. 244. 
> ns 8. A. brought action upon the caſe for frover and converfion 
ae. low 7. of &c. in the Exchequer againſt B. The defendant pleaded that 
faid that the plaintiff had other action upon the caſe pending in B. R. fer 
the general fhe [ame trover Cc. and that this ſuit was proſecuted pending 
rule is, that . 1. 8 g 
the other: judgment of the bill. And upon a demurrer it was 
the party ; 
ſhall not be reſolved per tot. Cur. that the bill ſhall abate, 1ſt, becauſe of 
ewice vered the maxim, Nemo bis vexari debet, fi conſtet Curie quod fit pro una 


h 0 4 
3 & eadem cauſa. 2. That tho' the firſt action was in another 


tion; but Court, viz. in B. R. or vice verſa, yet the plea is good. But a 


den it n ſuit brought prior in an inferior Court, ſhall not abate the writ 
appear that b 
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brought in any of the Courts at Weſtminſter. 5 Rep. 61. a. the — 
62. a. Mich. 32 & 33 Eliz. Sparry's Caſe. 7 ride 


bad juriſdifion, and that it will not be ſo intended, unleſs pleaded. (C. B.) Dudfield v. Warden. — 
Legatee infant ſu'd in the Eee: fraſtical Court, and pending this ſued in Chancery, and allow'd; 
for this is molt tor his fecurity. 2 Ch, Caſes 85. Hill. 33 & 34 Car. 2. Howell v. Waldron, 


9. If two actions are brought in different Courts upon the ſame 
romiſe, tho' for different ſums, the one action may be pleaded 
in bar of the other. 10 Mod. 285, 286. B. R. Aylwood and 


Woolley's Caſe. 


(D) Pleadings of other Actions pending againſt dif- 
ferent Perſons for the ſame Thing. 


1. J Reſpaſt of taking his horſe; the defendant ſaid that the In treſpaſe 


plaintiff has replevin pending of the ſame taking againſt the — 
mayer and commonalty of D. and he ts one of the commonalty ; judg- depending 
ment, if to the writ of a more baſe nature &c. and no plea 1 
. os 5 a cau it is a 
without ſaying that he was one of the commonalty the day of % les, 


the caption &c. Br. Brief, pl. 433. cites 8 H. 6. 27. where there 
. more 


are no 
defendants in the replevin than in the treſpaſe. R. S. L. 7. cites S. C. 


2. If a man ſues ſcire facias in B. R. againſt A. and B. ſuppoſing 
them to be tenants, and another ſeire facias in C. B. againſt C. an 
D. ſuppoſing them to be tenants of the ſame land, the ſuing of the 
one writ ſhall not abate the other. Per Cur. Br. Brief, pl. 412. 
cites 11 H. 6. 43. | 

3- Pracipe quod reddat — tenant for term of life of the 
land, and ansther precipe of the ſame land againſt him in reverſion 
as fpernour of the profits; and the 2 life pray d aid of him 
in reverſion, who joined in aid, and pleaded this matter to the writ, 
becauſe the demandant has two writs pending againſt him of 
the ſame land; and it is adjudged in the books, that the vouchee 
ſhall plead ſuch pleas in abatement of the writ; and yet the 
opinion of all the Juſtices of Bank was, that the writ is good, 
for he is not tavice vexed by the act of the demandant, but by his un 
aF by the joining in aid; for he is at liberty to join or not, but 
t991 a voucher he 1s compelP d to oin : but per Kee le, the vouchee 
ſnall not have ſuch plea, for he is not twice vex'd by the act 
of the demandant, but by his c/lateral covenant. And fo of the 
_ by reſceit and garniſhee. Br, Brief, pl. 196. cites 
15 H. 7. 8, 9. 

4 An action of treſpaſs was brought again}? tavo, they both 
plead in abatement another aim of treſpaſs depending againſt 
ene alone for the ſame treſpaſs. Holt Ch. J. doubted, but the 
other three J. inclined that the plea was good as to both the de- 
fendants. Carth. 96. Mich. r W. & NM. B. R. Rawlinſon v. 
Oriet and Benſon. | 
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(E) In what Caſes it is a geo Plea. 


In aſſiſe it x, JF a man brings aſſiſe, and makes his plaint, and after bring: 


hes this.af. another aſſiſe of the ſame land, and in the game avrit 15 a greater 


fe is pure quantity, as one“ plaint contains 40 fozt &c. and the other 100 
cbaſedpend- 727 ; yet the writ ſhall abate; quod nota; and this feems to be 
ng ier . 
aft of e by appearance to the firſt writ, as appears by the plaint, 

ſame land, Br. Brief, pl. 269. cites 12 Aft. 1. 

if the piaint i | 

be nor made in the fe afſi/e ; for a man does not know of what tenements he will make his plaint, 

Br, Brief, pl. 271. cites 14 Aſſ. 7. S. P. Ibid. 296. cites 29 AiT. 40. Orig. is (place.) 


2. A man brought %%, and pending this the tenant infegſed 
the plaintiff, and after the plaintiff brought another aſſiſe againſt the 
ſame fesffer, who pleaded that this afjiſe is purchaſed periding the firſt, 
& non allocaiur ; for by the entry of the plain: if ? tale the livery 
the firſt aſſiſe was abated ; and fo ſec that an entry ſhall abate a 
writ in fact, and upon this the writ was awarded good, 
Br. Brief, pl. 302. cites 35 Aſſ. 4. 

3. In treſpaſt of taking his ſheep, it is no plea to the awrit, that 
he has writ of detinue pending , the ſame ſbecp, to which he has ap- 
peared, judgment &c. fed non allocatur ; becauſe they are nat of one 
and the ſame nature. And ſo ſee that he ſaid that he had ap- 

_ peared to the other writ ; for otherwiſe it may be taken in his 
name by covin; and by action of treſpaſs nothing ſhall be reco- 
vered but damages; and by action of detinue, the thing itſelf. 
Br. Brief, pl. 62. cites 43 E. 3. 23. | 

But contra 4. Scire facias in Banco te repec'! letters patents, the defendant 
of ſeire fa. pleaded to the writ, becauſe the plaintiſff had another ſcire facias 
cias fn 4 4 : SS 

recovery of pending there of the ſame matter. Huls ſaid, this is no mat- 
lard, &:. ter; for a man may have as many of theſe awrits as be awill to repea! 


_ > non a patent. Br. Brief, pl. 103. cites 3 H. 4. 5. 


man may be | 
tuſce damaged. Br, Ibid. —But where it is not torre ary thing, but to repeal a thing, as here, 


there 2 man may have two writs pending together; quod quzre. br. Id. 


* 


Br. Eftop- 5. If I bring formed:n of the gift of N. and after bring another 


— E 97 avrit, and make another conveyance, the firſt action is no eitoppel ; 


6. :3. Con. per Babington; nota. Br. Eſtoppel, pl. 1. cites 3 H. 6. 15. 39. 


tra per ''ort- | 
ington, that if a man brings an a anceſire/ ac inſt me, and conveys by MP. his father, and 


brin- eber ation again me, and conveys by J. V. bit father, tne uier of the firſt action ſhall be 


an cſtoppel. | | : 
$4, if J. P. brings an ation 2yainfſt me, and after declaration made he brings another action againſt 


me by name of T. J. the uſer of the firſt action may be pleaded by way of eſtoppel; per Pole. Br, 
Eſtoppe'!, pl. 90. cites 22 H. 6. 53. | 


6. A man may have aQion agninſ taus by ſeveral preciper, er 
action fimul & femel ; for he cannot recover but once, and he 
who has not the land may difclaim or plead nontenure. Br. 


Maintenance de Brief, pl. 30. cites 4 H. 6. 14. 15. 
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7. Debt fer ſalary in the art of limner for a year; the defendant 
faid, that at anther time the ſume plaintiff brought another writ of 
debt of the ſame duty returnable &C. and this writ was purchaſed 
pending the other writ ; judgment of the writ. Per Martin, his 
is a good plea in every caſe where the demand is certain; as in præ- 
cipe quod reddat of a carve of land, or the like ; but in treſpaſs 
it is no plea; for the damages are uncertain, & tota Curia con- 
cordat. Br. Brief, pl. 211. cites 4 H. 6. 19. 

8. In debt, the cafe was that a man granted an annuity 20l. 
per ann. ſolvend' &c. and that if it be arrear at the day, that he 
ſhall forfeit lol. namine pene ; he brought writ of annuity, and 
recovered the annuity ; the ny brought awrit of error, and 
removed the record, and pending this the grantee brought writ of 147 J 
debt of the penalty in C. B. and the defendant ſaid, that there is a 
writ of error pending of the principal annuity z and becauſe the 
plaintiff had the deed to ſhew, and u penalty is not any part of 
that which was adjudged in the firſt action, therefore per judicium 
the defendant was awarded to anſwer over. And fo ſee that 
tho' no writ of debt lies of the annuity ſo long as the annuity 
continues, yet writ of debt lies of the penalty; for this is not a 
thing which ſhall continue, unleſs by laches of the grantor ; but 
where a man recovers land and damages in præcipe quod reddat, 
and the tenant brings writ of error, the demandant cannot have 
action of debt of the damages upon the record pending the writ 
of error; for this action is founded upon the record, but the ac- 
tion upon the principal caſe is founded upon thedeed, which can- 
not be damn'd becauſe the annuity continues; and in the pleading 
of this matter, the defendant demanded judgment if the Court 
would take conuſance. Br. Dette, pl. 106. cites 4 H. 6. 31. 

9. Where a man purchaſes tete qwrits of debt & e. returnable at S of two 
ene and the ſame day, and the defendant appears to bath, both ſhall e - 
abate z per tot. Cur. quare inde z but contra if he appears but to Br. Ibid.— 
one. Br. Brief, pl. 17. cites 9 H. 6. 50. | But where 


2 man pur- 


chaſes t1w9-writs of one and the ſame nature, the one after the other, there the ſecond ſhall abate ; 
per tot. Cur. Br. Ibid. —But it a man purchales 1909 writs, the one in ane Court, and the other in 
another, he ſhall not plead the one in abatement of the other; but if” he recovers and ſues execution 
upon the one, he (hall plead it in the ether; per Babington. Br. Ibid, 


10. If one writ of conſpiracy be purchaſed pending another writ 
ef the ſeme coriſpiracy, yet it ſhall not abate; for ſeveral conſpira- 
cies may be in one and the ſame day; and therefore he pleaded 
not puilty. Br. Conſpiracy, pl. 18. cites 19 H. 6. 34. 
11. In forger of falſe deeds the defendant demanded judgment The Report. 
4 e . . er, 1n a nota 
of the writ z becauſe the plaintiff had a like writ of the ſame 1 „ Regs 
torgery of deeds, 2 which he had appeared, and this writ purchal- 61. b. in 
ech pending the other; for the writ in this caſe is general, quare 3 5 
. 2 ? K . aſe, where 
civerſa falſa facta fabricavit, or quoddam falſum factum fabrica- i 6m 
rit, and the defendant has not pleaded that the plaintiff has counted the Cale of 
m the firſt writ, ſo that the certainty may appear; for which SH * 
reaſon Newton compared it to the wiit of treſpaſs, and ited. - 
P led cited, ſays, 
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wat the di- awarded the defendant to anſwer. 5 Rep. 61. b. cites 20 UH. 
verſity de- 6. b. 45 5 
wren the * 3 
twociſes , 1 ä 
that :2 this caſe it is parcel of the plea te the writ that the phiintif bad declared. by.which he hay 


nde the thing certaiiz; but in the Caſe of 5 H. 7. 35. it was not parce! of the plea tuat the platatif 
24 counted, But that the principal Caſe of 5 i. 7. 5. was affirmed to be good law. 


This oY 12. In zreſba/s upon 5 R. 2. the defendant /a:d, tlas the plain- 
«rex . bad anther writ Pending of the fame entry upon the ji.tute if 
HI. 6. and averr'd that all was one and the {ame entry; and no 
er pica, per Cur. becauſe nothing ig to ve recovered but dam ges and 
10 land, as in precive quod reddat, and diverſe entries may be 
) | 2 } 
made in one and the fame day. Br. Brief, pl. 317. cites 
*, 5 H. 7. 15. | 
y he Court it being ſaid that becauſe diverſe treſpaſſes may be done in one ard the ſame 
-401C 14 is no plea (as there it is ſaid} in treſpaſs that other action is pending &c. tor the 
ei als; for by the ſame reaſon, after the pluntitf has recovered in treſpaſs, aud brings action 
ne lame treſ-als again, the defeadant cannot aver that all is tor one and the ſame trefpaſs, 
„ Rep. 6 . b. in Sparrie's Caſe. 


S. p. Sn 13. In treſpaſ* it is no plea Hat the Plaintiff has anther awvit 
ſeveral tref- / He og 7 Ih . 
is way. 2 treſpaſs of the ſame taking ; per Newton Ch, J. Br. Brief, pl. 


be maze 187. cites 22 H. 6. 15 
uon one 

day, quod nota; nev-:theleſs where he ſays that the plaintiff Sat declared in the fie aTion, it is 
2a $c0d plea per 22 H. 6. fo. 52. quod mitum! the: eiore quere bene. Br. Treſpals, pl. 385. cite: 


19 H. b. 37. 


C 148 J 14. Where a man purchaſes two write, end the defendant af- 
Conira if be pears to both, there the ſecand jhall abate the” the firſt abates, or that 
%, the plaintiff be nonſuited in the firft ; becauſe à man ſhall not be * 


ta ed t. te 2 . . 2 1 
4. Br. tavice vexed for one and the ſame thing im & feel. Br. Brief, 
Idid. per pl. 255. cites 39 H. 6. 12. by Priſot and Danby and the beſt 
Priſot and opinion F 
Landy, and P x 
the den opinior.— And this is where the demand is cerrain ; but e:mtra where the demand it un- 
crriain, as in treſ aß. 4 &c. öffne paint and count; ſor thafſe abe not certain before plaint or 
count. Br. Briet, pl. 255, che. 3y Fi. 6. 2. dy Prifot and Dandy ard the beit opiriion.——; Rep. 91. 
Spartie's Caſe.— 5 Rep. 6:. ich. 32 & 33 Eli. in the Exchoquer. Sparric's Cafe. | 


Bur if b. 15. But where a man bar two aſſiſes pending, and is demanded 


4 ee ee and 1. non. ited in the ene, and appears t5 the ther, now the ſecond 


plains, an ſhall not abate where ke 15 nonſiited before appearance in the firſt ; 
afteris vn. for certainty does not appear before the plaint; yy or and 


ne Danby, and the beſt opinion. Note the diverſity. Br. Ibid. 


fires vet | 

there the | 

ſec on; G. at ate, by Frifat and Danby and the beſt opinion, quod nota» Br. Ibid. — Bur per Aſheton 
and Moyle, ii; is in glra veal, and not im plea perforal;z and fo in plea perſonal it is no plea, if he does 
nt ſay tf writ is yer penting z quiere nde; for the beſt opir.ion was, that it ſhall abate, 
tho it Le net yet pending, for the cauie aboveli;!. Er. Brief, pl. 255. cites 39 H. 6. 12. — And 
fuch ano her caſe was in the ſame year, fo. 2c. where the rreater opinion of die Court was clear 
with Pr. ſct as here ; quod note bene, quia bonus caſus, Idid. 


16 The ancient diference in our books is between evrits auhich 
cem rehend certainty, as in debt, detinue Wc. and writs which com- 
pretend m9 certainty, as gie, treſpaſs Fc. For in writs certain, 
(wacther real, perſonal, or mixt) it is a good plea to ſay that the 

| | | _ 
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writ is purchaſed pending the other. But in writs real or per- 
ſonal, where no certainty is contain'd, it is no plea: But in aſſiſe, 


treſpaſs c. after plaint or count made (which plaint or count 


reduces the generality of the writ to a certainty) then writ pur- 
chaſed after ſuch plaint or count ſhall abate. Mich. 32 & 
33 Eliz. in the Exchequer. 5 Rep. 61. Sparry's Cale. 

17. And ſo it is, tho' one action be in C. B. and the ther in 
B. R. But otherwiſe it is if action of debt be brought in Lon- 
don or Norwich or any other inferior court, and after in C. B. 


In this caſe the ſuit in C. B. which is a more high court, 


which is purchaſed pending the ſuit by bill in an inferior court 
ſhall not abate. 5 Rep. 62. Sparry's Caſe.—cites 7 H. 4. 8. a. 
3 H. 6. 15. a. b. Vid. 43 E. 3. 22. 27. and 7 H. 4. 44- @ B. 
BERMINGH aM's Cask. But it is ſaid, 9 E. 4. 53. b. that all the 
King's Courts at Weſtminſter have been time oue of mind, and 
ſo no man can know which of them is the molt ancient. Ibid. 
in the Exchequer. | 

18. Nemo debet bis vexari, fi conflet Curie, quod fit pro una & 
endem cauſa. Vid. Maxims. 


(F) Pleadings. How the Pleading muſt be. 


1. ("Onſpiracy againſt 2, co quod ceperunt 20 impes felonice, 

where per Forſcu it ſhouid be cepiſſent, & non allocatur; 
but the writ awarded good, for it agrees with the inditt ment; by 
which they ſaid that it was purchated pending another writ of 
the ſame conſpiracy, judgment of the writ, & non allocatur, 
no more than in treſpaſs, for 20 treſpaſſes or 20 conſpiracies 
may be made in one day and place. Br. Brief, pl. 177. cites 
19 H. 6. 34. 

2. In treſpaſs the defendant ſaid, that the — had another 
writ pending againſi him of the ſame treſpaſs, upon which he has de- 
slared, judgment of the writ. Athton ſaid, this is no plea if he 
dees not ſay that he recovered and ſu'd execution. And the Court 


awarded that the writ ſhall abate, quod mirum! for the contrary [ | 49 ? 


ſeems to be law. Br. Brief, pl. 191. cites 22 H 6. 52. 

3. In appeal the deſcndant ſaid, that the plaintiſf has another 
ez Deal pending of it, of a prior date, which is of record here, 
judgment of the writ; and no plea, without ſaying that the plain- 
tiff 1ppeared to i“; for it may be done by coyin of a ſtranger & c. 
Br. Erief, pl. 467. cites 7 H. 7. 6. 

4. A. quare inipedit was brought wy the biſhop, and after- 
wards another was brought againf/ the biſhop and incumbent, who 
plead the other Aion againſt the biſhop only, and that the 
diſturbance in either declaration is one and the ſame. The plain- 
tiff replied that the jir/F writ was brought for another diſturbance, 


and traverſes, abſque hoc that they are one and the ſame impedi- 


ment. But upon demurrer it was adjudged a good plea in 

abatement ; for tho? the preſentation and diſturbance are both 

in queſtion, yet che preſentation is the main, and the diſturbance 
| N 


3 only 


_ 


Other Action pending. 


enly as acceſſory. Brownl. 163. Trin. 14 Jac. Bedford (Earl) y, 
Biſhop of Exeter. 

5. In an action of deb! tam guam upon a penal ſtatute ; the de- 
fendant pleaded, that there was another depending for the ſame 


thing, and becauſe he did not fay, that the other ⁊vas depending 


before this was brought, it was held to be no plea; for perhaps 
after this was brought, the ſame term the detendant might pro- 
cure ſome fraud covencuſly to proſecute another. Freem. 
Rep. 400. Trin. 1675. Hutcheſon v. Thomas. | | 

6. Caſe againſt B. K. by a wrong name. The defendant plead. 
ed in abatement. Thereupen the plaintiff, without proceeding 
further, brought a new alia again? him by his right name, to 
which defendant pleaded another action pending. And per 
Holt Ch. J. the plaintiit ſliould hard diſcontinued the firſt action, 
but it will be too late to do it now; for the diſcontinuance will 
relate only to the time of its being enter'd on record ; fo that 
nul tiel record will be againit him; for it was pending at the 
plea pleaded. 1 Salk. 329. Hill. 2 Ann. B. R. Knight's Caſe. 

7. In mdebitgtus aſſimgſit for goods fold and deliver'd the de- 
fendant pleaded, gued i7/e ad narrationem ꝓradictam reſpendere nan 
debet, becauſe there is another af5n pending ex eadem cauſa in C. I. 
Per Cur. This is not a demurrer to your declaration, or a ples 
in bar, but in abatement of the declaration, and re/hondeat ul- 
terius was awarded. 6 Nod. 157. Paſch. 3 Ann. B. R. Row- 
{ton v. Combat | | 

8. In action on the cafe for ſeveral promiſes for work and la- 
beur dene in the parijh of St. Mary le Bow, London, the defendant 
pleaded in abatement, that the p/aintif had libel ed in the Admiral- 
ty for the fame cauſe of action. But upon a demurrer it was 
ruled according to Spakkxr's Caer, that the defendant ſhould 
anſwer over, the priority of ſuit in an inferior court being no 
plea to an ation brought in any of the Courts at Weſtminſter. 
And Eyre Ch. J. ſaid; that the general rule is, that a party ſhall 
not be twice vexed for the fame caufe of action; but then it A 
appear that the Court which was fit passed of the cauſe had 
jurijdifion, and that in this caſe the cauſe of action muſt be 
taken to have aroſe where it is laid, viz. in London, that being 
not contradicted by the plea; that 1othing ſhall be intended within 
the juriſuiion of an inferior court but what is averred fc to be, and 
therefore it not being averred that the cauſe of action here aroſe 
ſuper altum mare it muſt be taken that the Admiralty had no juriſ- 
diction thereof; that the plea does t aver that the plaintiff had 
declared in the Admiralty, and therefore it being in caſe, the de- 
mand is not reduced ts a certainty, and then it cannot be ſaid 
whether it is the ſame cauſe of action or not. And Forteſcue ]. 
ſaid it was within the rule of Sparry's Cafe, which he ſaid was 
never denied. Gibb. 313, 314. Irin 5 Geo. 2. C. B. Dud- 
ſicld v. Warden. 
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Overſeers of the Poor. 


— — — 


(A) Appointed who, by whom, and how. 
I, THE Juſtices of the Peace, who have the appointing of 


overſ-ers, muſt be careful to chooſe ſuch men as in every 

town are fitteſt, viz. /u3/tantial perſons who have competency of 
wealth, wiſdom and a good conſcience. And they muſt be 
houfholders and not fajorrners however otherwiſe qualified. Dalt. 
Juſt. 216. chap. 73. ſ. 2. | | 

2. By Stat. 43 Elis. overſeers of the poor muſt be appointed 
by the 2 next Juſtices of Peace; and per Holt Ch. J. an appeal 
will not lie, but Eyre J. doubted. Carth. 161. Mich. 2 W. & M. 
B. R. The King v. Moor. 5 
3. A citizen of London, who had a country-houſe at H. and 
lived in it in the Summer, was choſe overſeer of the poor there; 
but the Court diſapproved it. Carth. 161. Mich. 2 W. & M. 
B. R. he King and Queen v. Moor. | | 

4. Two Juſtices made an order for J. S. to take upon him the Nell. uit, 
office of overſeer; exception was taken, 1. That it did not appear . —— 
by the order that J. S. eas an inhbitant or honſekeeper. 2. That juſt. Caſe- 
the order appririced him overſeer of that part of the pariſh that lies in Law v 
Middleſex, {the pariſh extending into London and Middleſex. The 1 
Court ſcem'd to think the appointment ought to have been for prac. Juſt. 
the whole pariih, and aſterwards they might order him to med- 34. cites 
dle only with ſuch a divifion. 6 Mod. 77. Mich. 2 Annx, B. R. * 


St. Andrew's Pariſl.'s Caſe. 


(B) Their Power. 
I. T II E church-wardens and overſeers may, by and with the 


conſent of two or more Juſtices of Peace {whereof one to 
be of the quorum & c.) within their reſpective limits where there 
are more than one, or if but one, then by his conſent, /e/ up, uſe 
and occupy any trade, myſtery or occupation, for the ſetting on work 
only and better relief of the pcor of the pariſh, town or place 
where they arc overſeers. Dalt. Juſt. 216. cap. 73. ſ. 6. 
2. Churchwardens and overſeers may mate a rate of them- $Soithe con- 


ſelves. 2 Salk. 531. Hill. 2 Anne, P. R. 'Tawney's Caſe. — 


Peace, and if refaſed to be paid, may be diſtrained for ; and there ought to be a monthly rate, be- 
cauſe of poſſeſſors changing, 6 Mod. 98. Hill. 2 Annz, B. R. S. C. by name of the Queen 
v. Littleport, | 
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3. It is diſcretionary in overſeer to provide neceſſariet, or pay 
weekly rates. Juſt. Caſe Law 231. cites 2 Shaw 140. and Style 
246.—2 Shaw's Pract. Juſt. 32. cites S. C. (but Style is mif- 
Cited.) 


4. 5 Geo. 1. cap. 8./. 1. enacts, That it all be lawful for the 


church-auardens or overſeers, where any wife or children jhall be left 

by their huſbands, fathers ar mothers, on the charge of ſuch pariſh, by 

warrant or order from any two Juſtices of Peace, te ſeije ſo much of the 

goods, and receive ſo much of the annual rents and profits of the lands 

of fuch huſband, father or mother, as fuch Juſtices fhall direct, for the 

diſcharge of the pariſh for the providing for ſuch wife Wc. <chich order 

| being confirmed at the next quartergſeſſiont, the Juſtices at ſuch ſefſtons 

{ 151 ] may make an order to diſpsſe of ſuch goods by ſale or other<iſe, and 
to receive the rents and profits Sc. for the purpeſes aforeſaid. 

5. 9 Ges. cap. 7. /. 4. enacts, That the church-wardens and 
overſeers, with the conſent of the pariſhicners ar inhabitants iu veſiry 
may purchaſe er hire hoſes in the pariſh Wc. and contra qwith 
perſons for the lodging, maintaining and employing ſuch poor in their 
pariſhes Sc. as ſhall deſire relief; and if any poor perſon uli 
refuſe to be ladged in ſuch houſe, he all be put out of the b::ks, 
and ſhall not be intitled te relief; and two or more ſuch parijhe: 
ec. with like conſent, with ihe approbation of a Fujiice of Peace 
duelling in or near ſuch pariſh ec. may unite in purchaſing er 
apts 704g a hauſe : and the church-wardens and qverſeers of ay 
pariſp Wc. with the like conjent Sc. may contract with the church- 
wardens and overſeers of any ather pariſh Sc. jor the lodging, 
maintaining er impioying of any poor perſons, Cc. provided that 1 
per/en, his apprentice or children, ſhall acquire a ſettlement in the parijh 
Dc. to which they are removed by wiriue of this att. 


(C) Orders of Juflices &c. as to Overſeers. 
I. TH E Juſtices, by the general words of the ſtatute, have 


power to name 7001/77 in all parijhes, which muſt extend 


10 extrauparechial places, as well as to parithes in general; for 


where there is the ſame 1nconvenience, it mould be ſubject to 
the control of the Juſtices, and nioft of the Tres in England 
are extra-parochial, but they ought to maintain their own poor. 
Nelſ. Juſt. 539. 
» Ore. 2. "Three Juſtices took the account of * overſcers &c. of T. 
Church for the year 1697. and adjudged that there was thereupon due 
Nell. just. irom them to the pariſhioners of T. 691 8 5. 10 d. for the re- 
«38. cite: payment thereof to the ſucceeding overſeers for the year 1698, the 


; * Fuſlices made an order; to vehich it was excepted, that the Juſtices 
Las 232. had no power to make ſuch order, but only to iſſue warrants 


cite: S. C. to diſtrain; but the Court ruled the order to be well made, and 
and Black. confirmed the ſame. 2 Salk. 484. Hill. 1 W. 3. B. R. The 


r Church-wardens of Topſham's Caſc. 


Pract. Jult. 23. cited S. C. ' 


3. Twas 


Overſeers of the Poor. 


3. Twas moved to quaſh an order of ſeſſions, which was 1 
made 0 pay a ſurgeon's bill, who had cured a poor perſon; and 1 
urged that the Juſtices have no power to make ſuch an order, | Wl 
for 'twas trying\a quantum meruit. Holt Ch. J. If a ſurgeon 1 
cure a ſick perſomthat is poor, he muſt have his action againſt the j 
over/cers of the pariſh, and then the Tuſiices make an order to reim- | 
burſe the overſeers ; but they can't make ſuch an order as this jb 
for an action is the proper courſe. Therefore quaſhed. 11 Mod. 
178. Trin, 5 Ann. The Queen v. Inhabitants of Belzim St. 
Paul's. 
4. Upon complaint of A. executor of B. overſeer of Thame 
in the year 1699. and that he had expended the ſum of 161. 
in the execution of his office, and is not yet reimburs'd, the 
Seſſions order'd all parties concern'd to attend three Juſtices. and i 
they to report it to the next ſeſſions, who reported that the ſum 1 
of 161. was actually laid out, and that it has not yet been re- | 
| paid; and that it ought to be paid to the executor. The Juſtices 
at the ſeſſions confirm'd the ſaid order; which order was quaſhed 
in B. R. for, 1. the overſeers are not bound to lay out meney out 
of their own pockets ;, for there is a remedy given by the ſtatute, 
viz. by weekly taxation; and no rate can be made to reimburſe 
them, and it was adjudged in“ Townly's Caſe ſome years ago, Vide (EN 
where a mandamus went; but upon the return it was held ill, Cm 
and quaſh'd. And the ſtatute gives no proviſional remedy, but t be S. C. 
ſays if there be any money left in the hands of the overſeer, it ſhall 

| be tranſmitted over to the ſucceſſor. Beſides, in this caſe there [ 152 ] 

: would be a great inconvenience for the money in this caſe has 

been due thirteen years; and a perſon who is now become a 

prac would be liable to contribute to a debt, when per- 

aps he then lived 40 miles off: and per Powis J. thoſe ought 

ay to be contributory who were livers there the year before, 

and none elſe. Poor's Settlements 48. pl. 71. Mich. 12 Ann. 

B. R. The Inhabitants of Ware v. Petit Executor of 'Town. 
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J (D) Orders of Juſtices &c. as 40 Overſeers Accounts. = 
ö 41 
, 1. Verſeers upon ſummons gave à general account of receipts 9 

; and diſburſements, but refuſing to give a particular ac- 1 

count, or to produce the books by which they received the 4 | 

- monies on the rates aſſeſs'd & c. two Juſtices commit them till 8 

i they ſhould make a true account &c. Per tot. Cur. The Juſtices [i 

: have no authority to commit in this manner by the ſtat. 43 El. 1 
: becauſe an account was confeſſed to have been rendred &c. | 1 
4 Show. 395. Paſch. 4 W. & M. The King v. Carrock. Wt: 
4 2. Overſeer may be committed till he account, by the ſtat. An overſeer 1 
5 43 El. Arg. Comb. 305. Mich. 6 W. & M. in Clerk's Cafe, peter 1 
and Holt "8 

| Ch. J. ſaid + 

that an indictment at ſeſſions ſeem'd to be within the direction of the ſtatute. Comb. 374. Trin. 1 

, 8 W. 3. The King v. Hummings,——S, C. argued, but adjornatur, 5 Mod, 199.——z — | | 
1 
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Pract. Juft. 3 1. cites S. C.—Nelſ. Juſt. 539. cites S. C.—2 Shaw's Prat. Juſt. 35. cites 8. C,— 
Juit. Cafe Law. 232. cites S. C. | 


Netf. Juſt. 3. A mandamus was granted to two Juſtices of Peace on 
_=_ 43 Eliz. commanding them 79 compel the precedent overſeers of the 
2 Shaw's poor of the pariſh of A. 7 come to an account 4with the preſent . 
Pract. Juſt. overſeers; and this writ was quaſh'd, 1. becauſe the account | 
Se. fot, by 43 Eliz. is to be given to two Juſtices, and not to the fuc- 
Caſe Law, ceeding overſeers, 2. Two of the. perfons named in the writ, 
__ cites whom the Juſtices were to compel to come to an account, do 
cies not appear to have been overſeers. 2 Salk. 525. Hill. 13 W. 3. 
B. R. Anon. | 
4. Juſtices of Peace are not abſolute judges of accounts of 
overſeers of poor, but an appeal lier from them 1 the Seſſions, in 
cafe of overcharge or other wrong; but Juſtices may audit the 
account of the overſcers before the year be out, in cafe he be not 
turned out before that time. Per Cur. 12 Mod. 560. Mich. h 
10 W. 3. Anon. | | 
5. The defendant being overſeer of the pariſh of Weſtbury ; 
in the county of Wilts, and his accounts being all;wed and con- | 
firmed, ſeveral years after the pariſh appealed againſt his ac- / 
counts. And per Cur. The act of parliament being filent as | 
to the time, the pariſh may appeal at any time. Poor's Settle- 


ments 83. pl. 110. The King v. Eouen. | 

| | 

(E) Puniſhed or aided, | 

This muſt 1. 1 F the overſcers and churchwardens, or either of them ſhalt 0 
7 ty refuſe ts make and yield a true and perfect * account to the 

the end of Juſtices of Peace of all ſuch ſums of money as they have re- t 

the year, ceived, and of all ſuch ſtock as they have in their hands, any ; 

and after . . ; 

other over- 1999 Juices may commit them to the common gaol, there to re- 

ſeers are ap- main without bail till they have made a true account, and ſatiſ- l 

pointed. fied and paid (to the new overſeers) ſo much of the ſaid ſum t 

ener De and ſtock as upon the ſaid account thall be remaining in his (or c 

S. P. Nelf. their) hands &c. 4 And if they make a falſe account, they may F 

{ 153 ] be bound over to the aſſiſes or ſeſſions, and there an indictment. r 

jo 855 may be preferred againſt them. Dalt. Juit. 224. cap. 73. C 

2 Shaw's Pract. Juſt. 32. : 

5. P. Nelf, 2, Alfo, if any of the overſeers &c. ſhall rec or deny to pay 1 

Juſt. 53% and deliver over to the new overſcers the arrearages (ſums of N 
money or ſtock) which ſhall be in their hands, and due, and 

behind in their account to be made as aforeſaid, any two ſuch . 

Juſtices of Peace may make their warrant to the preſent or ſubſe- 

quent overſeers &c. or any of them, to levy the /:me by diftreſs i 

and ſale of the offenders goods, rendring to the parties the over- 4 

— and in defect of ſuch diſtreſs, any two ſuch Juſtices of | 

| Peace may commit him or them to the common gaol, there to 7 


remain 


„ Ai 6. ot ottothed 


Overſeers of the Poor. = 


remain without bail, until payment or delivery of the ſaid ſum, 
arrearages, and ſtock be made. Dalt. Juſt. 224. cap. 73. 

3. An indictment of the overſcers of the poor was taken be- 2 Shaw's 
fore the Jultices of the borough of Reading, for not gathering Pratt. Jutty 
ſeveral ſums of money taxed on ſeveral of the inhabitants therein, 3. 
being certain; exception was taken thereto, fed non allocatur, Ibid. 35. 
but the parties ordered to plead, having notice of the perſons m_ 2 
tax'd. 3 Keb. 49. pl. 24. Trin. 24 Car. 2. B. R. The King v. * 40 2 
Brown &C. x cites 8. C. 

4. An overſeer was indicted for not obeying an order of 
ſeſſions concerning the ſcttlement of a poor man. Cumb. 213. 

Trin. 5 W. & M. The King v. Pope. 

5. Overſcers and church-wardens were indicted for not making Carth. 294. 
a rate to reimburſe the conſlables, according to the ſlatute 14 Car. 2. S. C. 
cap. 12. Exception was taken, that the ſtatute only enables 
them to do ſo by the word (ay) but does not require it of them 
as a duty, ſo that they are punithable for the omiſſion; ſed non 
allocatur; for where a ſtatute directs the doing of a thing for 
the ſake of juſtice, or the publick good, the word (may) i the 
ſame as ( hall). 2 Salk. 609. 5 W. & M. B. R. The King and 
Queen v. Barlow. 

6. An overſeer charged the pariſh falſiy with 31. for putting 
out an apprentice, and his accounts are allowed by two Juſtices, 
but in truth the apprentice was not put out at all; the pariſh 
complain to the Seſſions, and they order, that the late overſeer 
ſhould repay the 31. ſo fraudulently obtain'd, with colts &c. 

Per Eyre J. This order cannot be maintained; for the ſeſſions 
have no juriſdiction, but there may be another remedy by in- 
dictment &c. Cumb. 287. Trin. 6 W. & M. B. R. Anon. 

7. If overſeers of poor, being convened before two Juſtices 
to make their accounts, do refuſe, the remedy is to appeal 20 
Quarter Seſſions. Per Cur. 12 Mod. 251. Mich. 10 W. 3. Anon. 

8. An overſeer diſburſed his own meney, and was turned out of 6 Mod. gy. 
bis office by the Juſtices before the end of the year, fo that he loſt _— = 
the opportunity of making a rate to re- imburſe himſelf. A man- Queen . 
damus was granted for making a rate to re-imburſe him; but Litteport. 
per Holt Ch. J. a mandamus does not lie in this cafe, but only to 1 
raiſe money for the relief of the poor, nor can they make a rate s. C. _= 
otherwiſe. The act of parliament is expreſsly ſo, and muſt be and held ac- 
purſu'd; and per tot. Cur. the mandamus lies not; and ſo it ks 2. 


was quaſhed. 2 Salk. 531. Hill. 2 Ann. B. R. 'Tawny's Caſe. Geo. The 

King v. Ro- 
therhith Pariſh, —Nelf. Juſt. 53%. cites S. C. —2 Shaw's Pract. Juſt, 24. cites S. C.- 10 Mod. 104. 
Mich. 11 Ann. B. R. Ware Pariſh's Caſe.— R. S. L. 5 Vol. 24. cites S. C. 


9. An overſeer is net bound to lay cut money till he has it; but my Juſt, 
if he does, he muſt make a new rate for the relief of the poor, 336 —.— 
and out of that he may retain to pay himſelf; and in the caſe 2 Shaw's 
above, the overſeer having truſted where he needed not to have Pratt. ſuſt. 
done ſo, Holt ſaid, he had not purſu'd the means the ſtatute . 
* him, and they could not relieve him. 2 Salk. 531. Tawny's 1. ; Vol. 

ale, h 224. cites 
10. On * © 


2 2 r 1 8 


— 


n fo ts  eainong 5 ie 


* . 
I 
8 

TX" 


Ye oe % Ay 7 


anfos vor tun wet og > to 
2 — 
3233 3 „ 


154 Overſeers of the Poor. Own Ack. 


_ Juſt. 10. On appeal from allowance of overſeers accounts, Seſſions 
8 . mult execute their judgment in the ſame manner as two Juſtices 


— ough: to do, viz. by ſending firſt their proceſs to diſtrein, and 
Prat. Juſt. on return thereof that there is no diſtreſs, then to commit him. 
3c. 2 Salk. 533. Mich. 4 Ann. B. R. The Queen v. Hedges. 

Ibid. 35. | 

— 85 — S. L. 5 Vol. 25, 26. cites S. C.— Juſt. Caſe Law 232. cites S. C. 


Juſt. Caſe 11. If the overſeers make an wnequal rate, they may be indicted 


Ia 235. and fined for it. 2 Shaw's Pract. Juſt. 43. cites 1 Keb. 173. 


autes S. C. 


[but there is no ſuch point there.] 
12. An overſeer not accounting is 2 be committed till he does 


account, and not till he be delivered by due conrſe of law ; fo he 
cannot be indicted for it as the other is his fixed puniſhment by 
ſtatute. Juſt. Caſe Law, 232. cites Black. 225. 


For more of Overſeers of the Poor in general, ſee Rates» 
| Sclions, and other proper Titles.] 


Own Att, 


(A) Own Act. Binding, or relieved againſt, in 
what Caſes. 


1. RE NT ſuſpended by an entry was ordered in equity to be 
paid. Toth. 234. cites 30 or 31 Eliz. Tamworth v. 
Tamworth. 
2. By 21 H. 8. 4. that executor that proves the will ſhall ſell 
the land. When he ſells, if he himſelf has any right to the land 


by him fold, his right is not gone by that ſtatute. Arg. Godb. 


319. Paſch. 21 Jac. in Caſe of Sheffield v. Ratcliffe, 
3. If commiſſioners of bankrup!s ſell the bankrupt's land, and one 
bas right to the land fold, his riglit is not extinct. Arg. Godb. 
319. in Caſe of Sheffield v. Ratcliffe. 


4. Land was mortgaged in fee; the mortgagee enters on 


the eſtate, and dies ſeiſed. The widow of the mortgagee 
brought writ of dewer againſt the heirs, and after claims the 
| mortgage 


Own Att. 


—_— money; and decreed accordingly. 2 Chan. Caſes 220. 
Mich. 28 Car. 2. Noy v. Ellis. 

5. Land legatees and money legatees decreed to abate in pro- 
portion, notwithſtanding an agreement to the contrary. 2 Chan. 
Rep. 155. 3! Car. 2. Bois v. Marſh. | 

6. The heir apparent, and one who afterwards became heir 
fells in the life of the anceſtor, and receives the money; the 
anceſtor dies, the heir is decreed to convey. 2 Chan. Cafes 112. 
Trin. 34 Car. 2. Clayton v. Duke of Newcaſtle. 

7. A. on marriage of his ſon articled to ſettle an eflate tail, 
avhere he intended only an eftate for life, with remainder to his 
ſons in tail, and A. inſiſting in his anſwer on a clauſe in the 
articles, that his ſon ſhould do no waſt, which would have been 
repugnant to an eſtate of inheritance. Maſter of the Rolls de- 
creed a ſettlement accordingly, and the articles to be delivered 
up. 2 Vern. 13. Mich. 1686. Griffith v. Buckle. 

8. A man of weak underſtanding was prevailed on to give 
bond to one of his relations to /ettle his eſtate ts the uſe of himſelf 
in tail male, remainder to his next brother in tail male &c. He 
afterwards marries, and made a ſettlement of the eſtate on the 
marriage, and praycd to have the bond delivered up ; and it had 
been decreed accordingly, had he not offered by his bill to ſet- 

tle part of the eſtate on his brother. 2 Vern. 189. Mich. 1690. 
Portington v. Earl of Eglinton. | | | 

9. Fi ho' a charter party is ſo penn'd that no freight can be 

recovered upon it at law, yet if the owners of the ſhip have a 
Juſt demand, equity will relieve. 2 Vern. 210. Hull. 1690. 
Edwin v. the Eaſt India Company. 

10. A. ſeiſed of Black-acre and White-acre in fee granted a 
watercourſe thro? Black-acre end White-acre to B. and his heirs ; 
A. covenanted for himſelf, his heirs and affigns to cleanſe the ſame, 
and that all fines and recoveries levied &c. or to be levied &. 
of the grounds, oui be and enure ta confirm Wc. the ſaid water- 
courſe; a recovery was afterwards had, and a deed executed 
declaring the uſes. The water-courſe by meſne aſſignments 
came to the plaintiff, and Black-acre and White-acre to the de- 
fendant. The plaintiff, tho' not bound ſo to do, cleanſed the 
water-courſe for 49 years, when the defendant built upon the 
land, and made the cleanſing more difficult and chargeable by 
the obſtruction occaſioned by the buildings. Plaintiff by his 
bill prayed an c{tabliſhment of the water-courſe, and that de- 
fendant and all claiming under him, might from time to time 
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C 155 1] 
2 Chana. 
Caſes 103. 
Palch. 34 
Car. 2. 
White v. 
Small. 


Ch. Prec. 
39. Hill. 
1691. S. C. 


cleanſe the ſame according to the covenant; it was objected. 


that this was only a perſonal covenant, and not ſtrengthened by 
the recovery, and that plaintiff, and thoſe under whom he 
claimed, being ſenſible of it, had ſo long done it at their own 
Charge ; but the Court held that it was a covenant running with 
the land and made good by the recovery, and tho' plaintiff had 
cleanſed the ſame at his own charge while the expence was little, 


yet ſince the right was plain upon the deed, and the cleanſing 
made chargeable by the building, it was decreed that defendant 


ſhould 
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Own At. Own Oath. 


ſhould do it, and that plaintiff have his coſts. Abr. Equ. Caſes 
27. Holms v. Buckley, 


11. Where a deliberate act is done, tho' it attains not the end 


deſigned, and ſhould in conſequence prove quite contrary, it is 
not relievable in equity. 2 Vern. 615. Mich. 1708. Hodges v. 


Hodges. 


[For more of ©wn Att in general, ſee Agreement, Fraud, 
| and other proper Litles. ] 


Own Oath. 


(A) Allowed, in what C aſe « 


1. IN regard the accgunt in queſtion is of 20 years flanding, the 

defendant ſhall prove his account by his own oath for 
what he cannot prove by books and cancelled bonds; for that 
after ſo many years his own oath muſt be accepted as a proof in 
this caſe. Chan. Rep. 146. 16 Car. 1. Peyton v. Green. 

2. A conveyance was made in conſideration of 2501. bill fug- 
geſts that. it was in truſt for the plaintiff, and u money paid, but 
that it was to ſkreen the plaintiff from other creditors, and 
therefore prays a re-conveyance. Defendant pleaded that the 
plaintiff was indebted to him by bond 250. which bond defend- 
ant delivered up to the plaintiff, and thereupon plaintiff gave de- 
fendant a releaſe all his right Sc. It was ordered that if de- 
fendant would poſitively ſwear that plaintiff was indebted to 
him 250. for money really lent, and paid before the bond 
given, and that all was due when the conveyance was exc- 
cuted, then the plea ſhould be allow'd. Fin. R. 335. Hill. 
30 Car. 2. Hart v. Hergard. 3 

3. A decree whereby the defendant was to be aw pegr- 
the plainiiff*s can cath was for that reaſon reverſed z per Ld. 
North. Vern. 272. Mich. 1684. Plampin v. Betts. 

4. If one brought in in contempt deny all upon oath, he is of 


courſe diſcharged of the contempt ; but if he forſwears himſelf, 


he may be proſecuted for perjury ; per Cur. 12 Mod. 511. 
Paſch. 12 W. 3. The King v. Simms. 

5. Order ts pay wages in huſbandry was made upon the oath of 
the ſervant; it was objected as contrary to the rule of evidence, 
that the ſervant's oath ſhould be taken in his own cauſe ; and as 


its being ict forth, that it is upon hearing of counſe], => 
bes 


_—- 


Own Oath. | 156 


does not alter the caſe. Beſides there may be other evidence; 
for tho” perhaps others cannot prove the contract, yet they may 
prove the ſervice ; but it was quaſhed ; Holt abſente. 11 Mod. 
266. Hill. Ann. B. R. The Queen v. Cecill. 
6. In odium ſpoliatoris the oath of the injured party ſhall be 
2 good charge on the wrong doer ; per Ld. North in confirmation 
of an order made by Finch C. Vern. 207. Mich. 1683. Childerns 
v. Saxby. 
7. Sums under qOs. are to be allowed the party on his oath ; 
but then he muſt in his affidavit mention unto whom, for what, 
and when paid. Vern. 283. Anon. 
8. The rule that an accountant ſhall be allowed on his own 
oath all ſums nat above 405. ſo that the total is not above 1000. was 
thought unreaſonable by the Court, and would conſider how to 
redtify it. Vern. 470. Wicherly v. Wicherly. 
9. The defendant on account fall be diſcharged by his cath of In account 
ſums under 405. but a party ſhall not by way of charge charge — Y 


another perſon ſo. 2 Chan. Caſes 249. Everard v. Warren. plaintiff, and 

a ſeedſman 
defendant, tho' defendant be allowed ſums under 48 8. on his oath as to his ſeeds ſold and deliverel 
Cc. yet plaintiff ſhall not be allowed any thing on his oath as to trees that he ſold and delivered te 
the defendant, or the like. 2 Vern. 176. Mich. 1690. Marchfield v. Weſton. 


(B) In what Caſes one may be relieved, tho' againft 
| his own Oath. 


t. DILL to compel the defendant to perform a tru? and to s. P. Chan. 
redeem the premiſles ; defendant denies the truſt, and Caſes 133. 

inſiſts that the premiſſes were conveyed to him abſolutely for va- — 

juable conſideration, and that the plaintiff had denied the ſame to Smith v. 


be a truſt in ſeveral e ee yet decreed the defendant to come Palmer.— 


to an account with the plaintiff touching the premiſſes. Chan. - P. Ch. 
: - 270, 18 
Rep. 173. 1656. Whitehorn v. Edwards. 48 


Walker v. Sidenham 


2. A. was indebted by bond to B. and B. to avid a ſequeſtra- 


tian of the debt in his anſwer to a former bill, bre the debt qvas 


fully fatisfg?d to Him; tho? that anſwer was ſet forth in the de- 


tendant's anſwer in this cauſe, yet the Maſter of the Rolls would 
not ſuffer that anſwer to be read againſt the plaintiff, and de- 
creed defendants to ſatisfy the debt. Chan. Caſes 154. Mich. 
21 Car. 2. Jones v. Lenthall & Ux. 
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deed &c. 7s 
when a man 
brings an 
action upon 
a deed, bond 
&c. and the 
defendant. 3 . 

— (A) Given, in what Caſes. 

FACIED that . 

be may bear ; a R 

the bind I. I N ſcire facias againſt the ſucceſſor of a parſon, upon recovery of 
Se. mw an annuity againſt the predere/ſor, the defendant had oyer of 
— 4, The record. Br. Oyer de Records, pl. 38. cites 46 E. 3. 6. 

and the ſame 

hall de allowed him, And he is + rot bound to plead till he has it, paying for the copy of it. 
L. P. R. tit. Oyer of a deed &c.— To demand oyer of an obligation, is not only for the defendant's 
attorney to defire the plaintiff's attorney to read the obligation to him, as the word ſeems only to 
import, or to have a fight of it, but that he may have a cofy of it, that his client may conſider by 
is what to plead to the action. Ibid.— 6 Mod. 28. per Powell ]. 


» Ozerof® »Oxrer of Records, Deeds, gc. 


2. Debt, the plaintiff declared upon a recovery of 101. by him 
agarnſ the defendant in Court of Record at King flon upon Hull; 
| the defendant demanded oyer of the record; and per Thirn. and 
Hill J. he ought to ſhew the record; as where he declares upon 
obligation; but per Hank. contra, and that he may ſay no ſuch 
record ; and therefore defendant durſt not demur upon it, but 
pleaded other matter in bar. Brook ſays, the reaſon ſeems to 
be, that He record remains in the Court and not in the cuſtody of the 
27 as obligation [does.] Br. Oyer de Records, pl. 8. cites 
17 H. 4. 11 & 44. 

3. Fieri facias upon a recovery againſt executors, the ſheriff re- 
turned devaſiaverunt, by which ſcire iſſued de bonts propriis, and 
it was cum A. & P. had recovered againſt &c. and did not ſay 
in what action, nor if it was by default or verdict; and yet 
good; for the defendant may have oyer of the record, and then 
it will appear &c. Br. Oyer de Records, pl. 12. cites 19H. 6. 49. 

4. Falſe judgment by the defendant in debt apainſt him before 
the ſheriff, all vas removed by recordare in Bank, and there the 
22 in the writ of falſe judgment who was defendant in the 
firſt action was nonſuited, and ſcrre facias to have execution ſued 


againſt him, upon which he came and demanded oyer of the record. 


Per Newton, You ſhall not have it; for you yourſelves have re- 
moved it, which was not much denied. Br. Oyer de Records, 
pl. 4. cites 20 H. 6. 18. | 

5. Debt upon à recovery by the plaintiff againſt this defendant 
in writ of entry of 10l. * Moyle demanded oyer of the 
record. Per Le In diverſe times have been diverſe judg- 


ments; for in the time of Thirne the defendant thould have oyer 
of record in this caſe, and in time of Babbington, and all times 


after he could not have oyer of the record; and by Browne, 0 
6 he 


Oper of Records, Deeds, ac. 


who is party to the recovery ſhall not have oyer of the record when 
he pleads it by way of bar, otherawiſe it is when the recovery is to 
be executed again/! him who is party. Br. Oyer de Records, pl. 14. 
cites 22 HJ. 6. 38. 

6. In ſcire facias upon a recovery of an annuity, in an action in 
the ſame Court where the record remained, the defendant ſhall have 


if it be of records / another Court, he may — that nul tiel 
record; and therefore there he ſhall not have oyer of the 
record; per Brian; quod nota. Br. Monſtrans, pl. 158. cites 
32 H. 6. 29. & 5 H. 7. 24. 


wy of the record; for he cannot ſay that nul tiel record. But 3 
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* Br. Oyer 
de Records, 
pl. 26. cites 


Antiently 
nul fiel re- 
cord could 
not be plead 
ed in the 
ſame Court; 


but lately it has been us'd to plead it, but then it muff be 2virhout demanding oyer and not elſe. 


3 Keb. 76. Mich. 24 Car. 2. B. R. in Caſe of Downs v. Duckworth, 


7. And in dit in C. B. brought upon a record removed into 
B. R. by writ f error, the defendant thall not have oyer of the 
record, but may ſay that nul tiel record, and the plaintiff ſhall 
certify it in at his peril, ſub pede ſigilli. Br. Monſtrans, pl. 
158. cites 18 E. 4. 7. | 

8. And in debt in Bank upon tenor of a record of a foreign court 
where the tenor was certified in by certiorari and mittimus the 
defendant demurr'd becauſe he did not ſhew the record itſelf; 
this demurrer is peremptory per judicium; and the beſt opinion 
was that he thall ſhew the record itſelf. Br. Monſtrans, pl. 158. 
cites 7 H. 6. 18, 19. 

9. And upon a recovery of damages in aſſiſe, the plaintiff re- 
moved the tenor of the record into Bank by certiorari and mittimus, 
and there brought /cire facias, and by award it dyes not lie upon 
the tenor of the record; for it may be that execution is alſo ſued 
in the court, where the record itſelf remained; but e contra of 
ſuch certificate cut of the treaſury ; for the treaſury cannot award 
execution. Br. Monſtrans, pl. 158. cites 7 H. 6. 18, 19. 

10. But it is agreed there, that upon an ation of debt brought 
pen ſuch record, which remained in another court, if the defen- 
dant pleads that nul tiel record, and the tenor of the record is cer- 
tified, it ſuflices; quod nota diverſity between ſcire facias and 
writ of debt. Br. Monſtrans, pl. 158. cites 39 H. 6. 4. 

11. And note, that J. S. brought ſuch writ of debt upon a re- 

cord which remained in another court ;,, and per Priſot Ch. J. and 
Nideſlate prothonotary, it well es without ſnewing the record, 
and if the defendant pleads nul tiel record, it hu be certified by 
certizrari and mittimus, and if the defendant be in execution in 
the other court he may plcad it. Br. Monſtrans, pl. 158. cites 
2 H. 6. 29. 
a 12. But per Brown and the Juſtices of B. R. the record ought 
firſt to come in by certiorari and mittimus, and then to declare upon 
the record, by reaſon of the double execution ut ſupra. And at 
laſt the plaintiff ſhewed the record, therefore quære if it be of 
neceſſity. Br. Monſtrans, pl. 158. | | 

13. In qued ei deforceat the tenant fall not have oyer of the 

Vox. XVI. Q record ; 
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record ; for the writ nor the count do nt make mention of any 
record; quod nota. Br. Oyer de Records, pl. 28. cites 2 E. 4. 11, 

14. In treſpaſs the iſſue was, whether the 8 was villein ty 
the defendant ? and found for the plaintiff ; and the defendant brought 
writ of error in B. R. and after the plaintiff brought action of 
debt of the damages recovered in C. B. and the defendant demand- 
ed oyer of the record, and was ouſted; for it does not now remain 
in C. B. and alf the defendant himſelf is party to it, and has re- 
moved the record. Br. Oyer de Records, pl. 31. cites 18 E. 4. 7. 

15. In replevin defendant avow'd for rent granted him by a 
private af? parliament. The plaintiff demanded oyer of the 
act. Per Cur. He ought to have oyer; for oyer of no record 
ſhall be denied to any perſon, in caſe he will demur. And the 
record of the act thall be enter'd in hæc verba. Godb. 186. 
Paſch. 10 Jac. C. B. Cook v. Fiſher. 

16. When a deed, will, or letters of adminiſtration are to be 
ſhewn in a declaration, the attorney of the plaintiff delivering a 
declaration with a ſubſcription, that the defendant ſtall nat be com- 
felled to plend till the ſame be ſbeaun, no judgment by nihil dicit 
ſhall be entered againſt the defendant till the fame thewn ; nor 
any nonſuit upon the plaintiff, if he ſhew the fame before the 


end of the next term. Rules and Orders in C. B. Mich. 1654. 


ſ. 15. 
5 Wherever the plaintiff declares upon a writing, the Court, 
on athdavit that he hath no part, will let him have a copy; but 
where the declaration is on an agreement generally, and the 
writing is but evidence, they will not grant oyer. 2 Keb. 439. 
Mich. 20 Car. 2. B. R. Suſter v. Cowell. | 
C 159 J 18. In replevin, e aud for a rent- charge, and 
made title by a vill, and pleaded it with a prefert; and the plain- 
tiff inſiſted to have oyer, alledging it was the avowant's folly 
to make a profert of it, and he ought to take advantage of it. 
Et per Cur. He was not bound to plead it fo, it is but furpluſage, 
and we will not compel him to give oyer of it. 2 Salk. 497. 
Trin. 7 W. 3. B. R. Morris's Calc. 
8. P. Sid. 19. When a deed it nat in Court, no cyer can be granted; 
zos Mich. therefore when oyer is pray'd, 'tis always intended that the deed 


os. 2+ = . ; f 
u. R. Jevons is in Court, and the words Ei legitur in hæc verba &c. are the 


v. Harridge. act of the Court. 3 Salk. 119. Paſch. 9 W. 3. Anon. | 
20. To deny roger where it ought to be granted, is error, 
but not e contra; therefore we ought either to grant, or to enter 
the denial upon record, that they may aſſign it for error. It 
the plaintiff will conteſt it, he may ſtrike out the reſt of the 
pleading and demur, in order to obſtruct the oyer. 2 Salk. 498. 
per Holt Ch. J. Mich. 2 Anne, B. R. Longavill v. Iſleworth. 
8. P. Where 21. If releaſe be pleaded, and the plaintiff crave oyer of it, 
a record and the defendant will not grant it, plaintiff may ſign judgment for 


f fa 
— „ want of a plea. 6 Mod. 122. Hill. 2 Ann. B. R. Anon. 


pleaded ia | ; 
abatement, and the plaintiff demands oyer of the record, and 'tis not given him in convenient time, 
the plea ought not to be received, but the plaintiff may ſign his judgment ; and ruled accordingly pet 
Holt Ch. J. Carch. 454. Tris. 1% W. 3. E. R. I keobald v. Long. ——S. P. per Cur. ibid. Fa, 
mu 
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Hill. 11 W. 2. B. R. Creamer v Wicket. 
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But per Cur. on oyer demanded, unleſs the record 


is ſhewn, the Court will ſet afide the judgment as irregular, 2 Keb. 275. Mich. 19 Car. 2. B. R. 


Bradley v. Breach, 


22. The declaration was filed the 34 November, and notice 
thereof, and rule to plead given the ſame day; on the 12% the 
defendant pleaded a releaſe, with a profert in Cur. and the ſame 
day the plaintiff demanded oyer in writing, and on the 14th in the 
afternoon figned judgment for want of oyer ; the queſtion was, 
whether the plaintiff could ſign his judgment on the defendant's 
not giving oyer according to the demand, notwithſtanding the 
plea ? Upon this point the Court were unanimouily of opinion, 
that in caſe a defendant pleads with a profert, and oyer is de- 
manded, and t given in a reaſonable time, the plaintiff may ſign 
his judgment“, it being eſteemed as no plea till verified by 
oyer ; and they held the judgment to be regular. Rep. of Pract. 
in C. B. 95. Mich. 7 Geo. 2. Blaxland v. Burgeſs widow. 


(B) Given, of what Thing. 


t. Iain, the defendant demanded oyer of the original awrit, 
upon which &c. Herle faid, he ſhall have oyer of the 
record, but not of the original, no more than in writ of error, 
fir he himſelf was party to it. Br. Oyer de Records, pl. 19. 
cites 7 Al. 5. and 12 Afl. 2. accordingly. 


plication ſor forth ar original purchaſed before the time of rhe tender pleaded. 


® Without 
applying to 
the Court to 
ſet aſide the 
plea. Bar- 
nes's notes 
in C. B. 
107. S. C. 


Defendant 
pleaded a 
tender ante 
diem im pe- 
tration. bres 
vis originae 
lis, Plaint 4 


in his re- 


It was moved tor 


detendant for oyer of the original; but the motion was denied. The Court never makes any rules 
for oyer of originals which are matters of record. Barus's Notes 247. Trin. 11 & 12 Geo. 2. Ford 


v. Burnham. 


2. In H, after the aſſiſe is awarded, the de ſendant ſhall not 
have oyer of the deed by a the plaintiff made his title to the 
ice; quod nota bene. Br. Oyer de Records, pl. 20. citcs 
1 Aſſ. 12. 

2. Petition was ſued by the Earl of Kent, becauſe the Ring had 
granted 401. rent of the ſame plaintiff his avard, and yet within age, 
4 F. II. in fee, upon falſe ſuggeſtion, that the land came into the 
King's hands by the attainder of R. F. and had ſcire facias againſt 
F. M. who came and demanded oyer of the original, viz. of the 
petition ; & non allocatur; quod nota, Br. Oyer de Records, 
pl. 9. eites 21 E. 3. 47. 

4 Warranty f charters, the plaintiff counted of a ferffment 
with warrant; 5; deed, the defendant demanded cyer of the deed, 
and had it, Quod nota. Pr. Oyer de Records, pl. 35. cites 
24 Ed. 3. 36+ 74. 

5. Scire facias upon an office found for the King, 10 ſay why the 
land forall nat be ſeiſed into the King's hands, and livery made to the 
teir nove plaintiff, The defendant demanded oyer of the gſice, 
and was ouſted ; becauſe the ce of it was compriſed n th writ. 
Br. Oyer de Records, pl. 22. cites 30 Afl. 27. | Arundel v. 
Uſrord. ] 
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160 Oper of Records, Deeds, ac. 
6. Rediſſeifin is returned ſerved by the Sheriff, and aurit iſſued 


againſt the defendant e have execution ; the defendant demanded ; 
over of the record of ait; & non allocatur. Br. Oyer de Re- 1 
cords, pl. 23. cites 30 Atl. 35. I 

7. A man leaſed for 8 years, and he in reverſion granted the * 


tenements by fine, and the conufee brought quid juris clamat ; the 
defendant faid that a ſtranger, and not the conuſor leaſed to him fer 7 
8 years, and died, and the tenements deſcended to J. and S. who re- 


leaſed to the tenant in fee, alſque hoc, that the conuſor had any thing 2 
in the tenements at the day of the note levied ; and the plaintiff *. 
Ae manded oyer of the releaſe, and had it not; becauſe he war a 2 
Anger to it. Quod nota. Br. Oyer de Records, pl. 5. cites A 
. 
; 8. ReveGment of ward by three executors; the defendant ſhall 5 
not have oyer of the feſtament; and the reaſon ſeems to be, be- 12 
cauſe treſpaſs is ſuppeſed to be of his a2wn preſſion. Br. Oyer de - 
Records, pl. 7. cites 7 H. 4. 2. 
>. F. leid. 9. A man brought ire fucias upon a recovery of an annuity, f 
„Es and the defendant demanded cher of the deed of znnuity upon 4 
which he recover'd; and becauſe the oF: i; founded upon the ay 
record, and not upon the deed, therefore he could not have oyer : 
of the decd. Per Cur. nota. r. Oyer de Records, pl. 1, F 
cites 3 H. 6. 40. 1 
10. Cui in vita, the defe::dant alleged that he was in by deſcent, 1 
and prayed his age; the demandant alleged deviſe by the father ts 5g 
his ſen, now tenant, ta hold in tail, the remainder cover in fee, judg- off 
ment, &c. and the tenant demanded oyer of the tſtament. And hey 
per tot. Cur. he ſhall not have it; for it bclongs rather to the 53 
tenant who 1s in by the deviſe, than to the demandant. Br. 2 
Over de Records, pl. 2. cites 3 H. 6. 46. 158 
Mer td an- 11. In debt, they were at iſſue, and at Ni/: Prius the parel was | 


Aer; the . . os © 
cnet made Pit avithout day by protectian; and aſter within the year, by a re- 
it ad peel, the plaintiff brought reſummons, with haheas corpora, and the 
Zane, defendant prayed over of the reſumiuns, and could not have it; 
I: a*cardt vt 9 . s h 
ecrurnable PET tot. Cur. for the reſummons is only to re-deliver the plea in the 
Ac. there; ſame plight as *twas before the pare! was put without day, and there- 


per Cur. the fore attend the iſſue; for he ſhall not plead a-new, unleſs in a 
«corey ſpecial cafe : but if he had had releaſed after the laſt continu- 
over of the ance, it ſeems that he ſhall plead it; and fo he may with- 


genen; out oyer of reſummons. Br. Oyer de Records, pl. 3. cites 
for it is only H. 6. 6 a 

meſne pro- ö 
els. Br. Ozet de Records, pl. 18. cites 2 Aſſ. 11.—-Cyntra of reſummons tc revive the pleay whicd 
* without day, or re-attachineni, Br. Ibid, 


12. In replevin, the defendant avowed for rent deviſed ta him 
in mortmain by the cuſtom of London by teſtament. Fulthorp de- 
manded oyer of the teſtament. Per Strange, It belongs to the 
executor ; as a feme who demands dower of the rent granted to 
her baron, ſhall not ſhew the deed; for it belongs to the heir. 
Br. Oyer de Records, pl. 19. cites 7 II. 6. 1. 


13. Quare 


Oxer of Records, Deeds, xc. 


13. Quare imp. the plaintiff made zitle by gift in tail of a ma- 
nor, and udvowſen appendant, and deſcent, and compoſition, between 
him, iſſue in tail, aud his younger brother, to preſent by turn: and 


161 


the detendant demanded oyer of the compy/ion, and could not 


have it; becauſe twas only a conveyance. Br. Oyer de Re- 
cords, pl. 15. cites 14 H. 6. 15. 

14. Falſe impriſonment ; the defendant juſtified by. precept of 
Fuſtices of Peace to him directed to impriſon the defendant for for- 
cible entry, and for retaining of certain land; the defendant prayed 
oyer of the precept, & non allocatur : by which the defendant 
pailed over. Br. Oyer de Records, pl. 13. cites 21 H. 6. 5. 

15. Debt by executor of executor, viz. D. brought action as 
executor of C. who was executor of B. who was executor of one A. 
and *twas of a debt due to the fir/t teflator ; and the defendant de- 
manded oyer F all the teftaments, and *twas ſaid that he ſhould 
have it. Br. Oyer de Records, pl. 27. cites 5 E. 4. 35. 

16. Debt upon eſcape againſt wardens of the I leet upon a recovery, 
and the body in execution and eſcaped. Young demanded oyer 
of the record of the recovery ; & non allocatur; for 'tis only a con- 
repance ; for the action is not founded upon that, but upon the eſcape. 
Br. Oyer de Records, pl. 29. cites 7 E. 4. 18. 

17. Formedon in remainder, the tenant demanded oyer of the 
deed of remainder, who ſhewed the deed, which proved the re— 
maindur li be entailed upon condition z and exception thereof taken, 
becauſe the demaridant ſaid nothing of the conditicn, nor alleg'd it t9 
be performed ; & non allocatur ; for the deed of remainder is 


deen, and 'tis of no other effect but to make demandant to be 


anſwered z whereupon it was order'd that he ſhould anſwer ; 
and the tenant demanded a copy of the deed; & non allocatur. 
Br. Done &c. pl. 23. cites 3 H. 7. 13. 


18. Qu. imp. and declar'd of the gran! of the next avoidance, 
The defendant demanded oyer ef the decd, and plaintiff ſhews a 
letter wrote to his father by the patron, in which he wrote that 
he had given him the next avoidance, and on this 'twas demurr'd; 
and rul'd clearly, without argument, againſt the plaintiff; for 
Twas a meer mockery, and the grant cannot be granted without 


decd. Cro. E. 163. Mich. 31 and 32 Eliz. C. B. Criſp's Caſe. 


(C) Given, Le, and the Efeft thereof, = 


1. QCIRE Ficias upon record of an annuity, the defendant 
) ſhall not have oyer of the deed ; for the action is founded 
2 the record; quod nota. Br. Monſtrans, pl. 145. cites 
20 E. 4. 8. . | 
2. In 4% iſe, the tenant pleaded a gift to him, remainder to the 
Ring by deed inrolled; the plaintiff prayed oyer of it, and had it; 
and he prayed that it might be inrelled de verbs in verbum, and fo 
was. Br. Oyer de Records, pl. 24. cites 1 H. 7. 28. 
3. 'The tenant demanded oyer of the deed in formedon in re- 
nander, which was ſhewn ; and *#was pen condition, and yet 
O 3 | well; 


S. P. ibid. 
pl. 34 (bis) 
cites 14 H. 
6. 5, 


So of Main- 
tenarce. 
Ibid, 
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well; and ns copy granted of the deed to the tenant. Br. Oyer 
de Records, pl. 25. (bis) cites 3 H. 7. 13. 
Keb. 304. 4. Tho' indictments are in Latin, yet they ſhall be read to the 
e priſoners in Engliſh, or in ſuch language as they underttand. 
ſoner def red Sid. 8 5. pl. 13. Trin. 14 Car. 2. B. R. The King v. Vane and 


to hear it Lambert. 

read in ö 

Latin, and it was refuſed ; and cited 36 E. 3. that records mutt be ente ed in Latin, but diſcuſs'd 
ia Englim. 


{ 162 J . In debt upon an obligation conditioned 72 deliver up goods in a 
ſchedule annexed, the defendant demanded oyer of the condition, 
and thereupon pleaded, that no ſchedule was ever delivered, to 
which the plaintiff demurred. The Court conceived, that on 
demand of cyer of the condition they ſpall have cyer adi of the ſchedule, 

they being all as one deed: 2 Keb. 4. pl. 8. Paſch. 18 Car. 2. 

B. R. Waterman v. Adams. | | 


* So where 6. But on oyer of indenture for performance of covenants, he 
one pray d g . 
delivery of 8 N 
2 cy of if he have no counterpart, he“ may move the Court, and ſo 


—_— obtain it. 2 Keb. 4. pl. 8. in Caſe of Waterman v. Adams. 

et torth in 

de>t on obligation, and oyer demanded, the Court granted it as uſual, x at that be hath not ary 
i-Jeniure, though it was oppoſed, becauſe he had pleaded the incenture ſpecially. 2 Ke. bz. 
pl. 72. Trin. 18 Car. 2. B. K. Anon. 


7. In debt for /cavage, the plaintiff pleaded the patent E. 4. 
end fhewwed only an exemplificatisn according to 13 Eliz. cap. 6. 
which the Court held ill, and thould at leaft be pleaded as an 

exempliſication only, cr prout per exemplificationem patentium 
apparct. 3 Keb. 491, 492. pl. 34. Trin. 27 Car, 2. B. R. Low 
don (City) v. Decoſta. | 

8. There may be à demurrer to the writ for any inſufuciency in 
the writ after oyer thereof, and that it is entered of record as 
well as for variance between the count and the deed whereon it 
is founded. 2 Lutw. 1644. in a nota there, in the Caſe of 
HIMPSON v. CARTSIDE cites Pl. C. 73. b. WIuBIS EI v. Lp. Wil - 
LOUGHBY, and D. 341. pl. 51. and Thelwal's Digeſts, where the 
forms of demurrers in ſuch caſes are mentioned. 

9. If upon pleading a deed a prafert be made of it, it ſhall 
remain in Court all the Term, and no longer, if it be not contro- 
verted; but letters of adminiiration hall not be kept in Court all 
the Term; becaule the adminiſtrator may have other actions 
pending, and it would be a prejudice to him. Sce 36 H. 6. 39. 
And giving of oyer is the act of the Court, and therefore to be 
done by the pratbauctary in his office, where now the courſe is to 
do ſuch things as were done in Court, when the pleadings were 
ore tenus at the bar; and an attorney ought not to do it; per 
Cur. 12 Mod. 598. Mich. 13 W. 3. Roberts v. Arthur. 

10. Formerly all demands of oyer were in Court, as it is now 
in caſe ef appeals ; but now it is demanded and granted betaveen the 
attornies, and where there ought to be oyer, one is not bound 
to plcad without it; and if one attorney in time demands oyer 


Hall not have zyer of the couenaiits, but ye! mu? {ot them forth ; and 


of 


* 


. f o  A._ 


wi — Yy —— 
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of the other, and he tclls him the writ is filed, and that he may 
take it, it is well; but ſure he cannot without ſuch conſent enter a 
demand and a giving of oyer; for if attornies are admitted ſo to 
do, they will 2 forth the matter falſly; which though it could 
not enſnare the other ſide, becauſe they _ produce the right 
writ &c. and have it entered, yet it would be very tedious and 


inconvenient; as if a deed be pleaded, it remains in Court all 


that Term, yet one cannot go to the officer and take oyer of it 
without leave of Court, or of the attorney; and the very form 
of pleading ſhews it muſt be upon demand; and oyer of writ is 
in order to object to it; per Powel J. 6 Mod. 28. Mich. 2 Ann. 
B. R. Longvill v. Hundred of Thiſtleworth. | 

11. If A. gives bond by the name of B. he may plead miſnoſmer, 
and the other may reply, that he made the bond by the name of 
E. and eſtop him by demanding judgment, if againſt his own deed 
he ſhall be admitted to ſay his name is A. and then he may rejoin 
and ſay, that he made no ſuch deed ; but this he muſt do with- 
out oyer; for if he prays oyer, he admits his name t be B. 
1 Salk. 7. Mich. 3 Ann. B. R. Linch v. Hooke. 

12. In debt upon a hend, the defendant demanded oyer of the 
condition, which was to perform covenants in an indenture, and 
then demanded oyer of the indenture; and the plaintiff gave it 
him, omitting an indorſement, which was made before the execution 
of the deed ; upon this oyer the defendant pleaded performance; 
the plaintiff replied, and ſet forth the indorſement, and pray'd judg- 
ment for the variance; and per Cur. the plaintiff was not ob- 
liged to give oyer of the indenture, and though he did, yet be- 
ing what he need not do, the ſetting it forth is not at his peril, 
25 where he is obliged to ſet it forth; nor is he concluded to 
ſay, that there is more contain'd in the indenture, but is at li- 
berty, as well as if the defendant himſelf had ſet it forth; and 
the Court held, that af the defendant was bound to ſet it forth, fo 
he was bound % ſupply this omiſſion, and make his plea compleat; 
and for this judgment was given for the plaintiff. 2 Salk. 498, 
499. Mich. 3 Ann. B. R. Cook v. Remmington. 


D) Demanded. In what Caſes it may or mult be 
demanded ; and how. 


other Court, defendant cannot demand oyer of the con- 
dition; for the recognizance is not in Court as an obligation is 
when debt is brought upon it. But if debt be brought upon a 
recognizance acknowledged in this Court, then the defendant 
may demand oyer of the recognizance, Poph. 202. Mich. 
2 Car. B. R. Chambers's Caſe. | 
2. Defendant may plead without oyer if he pleaſes; for he 
may take upon himſelf to remember it without hearing it. L. P. R. 
tit, Oyer & e. cites 18 April, 1654. B. 8. 


1. DEBT upon recognizance acknowledged in Canc. or in any 


dition was to pay a I:{ ſum by a day, and that before the day he paid it in fatisfaRtion ; but per 
94 | 
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Cur. this is an ill plea, having not Cemanced oper of the condit.on. 3 Keb. 703. pl. 4. Mick, 


28 Car. 2. B. R. . Ve Clatch. 


Ned. 937. 3. In debt upon an ebligation for neceſſaries, no over being 

Pl. 3 demanded, it is intended a fingle bill. Keb. 182. pl. 91. Mich. 

S. P. Coxall 14 Car. 2. B. R. Rufſel v. Lea. | 

v. Sharp. 4. In covenant the defendant demanded no oyer, but pleaded 
qued in articulis illis ulterius continetur Wc. The Court held this 
to be ill, and his fhewing the cornterpart is not ſufficient, but the 
whole indenture ought to be in Court; and the plaintiff had 
judgment niſi. Keb. 513. pl. 88. Paſch. 15 Car. 2. B. R. 


Priiland v. Cooper. | 


5. Debt on bond conditioned to perform covenants if the 


defendant p/cads performance without demanding oyer, it is a good 
cauſe of demurrer. Vent. 37. Trin. 21 Car. 2. B. R. Tapſcot v. 
Wooldridge. | 

6. One cannot take advantage of an criginal, though never fo 
vicisus in recital, without craving oyer of it; per Holt. 12 Mod. 
35. Paſch. 5 W. & M. Anon. 

7. Caſe on ſeveral promiſes on original; defendant, without 
craving oyer of the writ, pleaded a variance between the writ and 
the count, ſhewing particularly wherein; whereupon plaintiff de- 
murred; for tho' the writ be in Court, yet is on a diſtinct roll 
from the count; and no advantage can be taken of it, without 
craving oyer; quod Cur. conceſſit, and a reſpond. ouſter award- 


ed. 12 Mod. 189. Paſch. io W. 3. Brag v. Digby. 


8. In covenant by an apprentice for not teaching him four 


ſeveral trades in an indenture of apprenticeſhip mentioned. 
The defendant, inſtead of craving oyer of the Plaintiff” indenture ſit; 
C 164 ] /#rth an indenture of his own, and pleads a performance of the 
covenants therein. Upon demurrer, the plaintiff had judgment; 
for the defendait cannot ſhew any other indenture, but crave 
oyer of the indenture declared on. 6 Mod. 154, 155. Patch, 
3 Annz B. R. Foxon v. Molely. E 
9. Declarations, pleas, replications, and other pleadings; and 
alſo oyer of writs, bonds, and other deeds, ſhall be demanded 
by a note in soriting. Rules and Orders in C. B. Mich. 2 Geo. 1, 
1727. 


(E) Demanded, by whom. 


= e wh _— I. r nnainſi the ſome perſen w/o rec;ver'd ; he prnfelf ſhall 
0 00 8 24 7 

5 N not have cjer of tie record, and yet he ſhall have advan- 
falle call in tage of the variance. Br. Oyer de Records, pl. 36. cites 12 


eff: ag AT. 2. and M. 6. E. 3 accordingly. 


a” baron ; 
an fema and A. and the barn and A. made drfaul! 3 and the feme wat rectived, and demanded 
yer of the writ and of the record, and had it. Br. Ibid. cites 50 Aff. 4, 


2. Quare non admiſit hes againſt the biſhop after recovery, 
and yet the biſhop /ha!l not have oyer of the recerd; for he is a 


' flranger 


A 
h 


90 
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ſtranger to it, and cannot anſwer to it. Br. Oyer de Records, 
pl. 49. cites 16 E. 3. and 4 E. 3. 


3. In detinue, the defendant prayed garniſhment, and had it; 


and the“ garniſhee appeared and prayed oyer of the writ, and 
had it. Br. Oyer de Records, pl. 11. cites 8 H. 16. 


that the plaintiff ſhall not count a-new againſt 


(F) Demanded or given, at <whot Time. 
I. 7 N ſcire facias in Chancery the defendant had oyer of the record, 


and they are at iſſue, and the record /ent int; Bank to be 


tried; and after the plaintiff it nonſuiled, and then brings another 
ſeire facias, the defendant ſhall have vyer of the record again; 


for n:n/uit was the act of the plaintiff. Br. Oyer de Records, pl. 
41. cites 24 E. 3. 35» 

2. Debt upon recovery by the plaintiff againſt this defendant 
in writ of entry of 1cl. damages; Moyle demanded oyer of the 
record; and becauſe the declaration 4avas the firft day of the term, 
and the defendant imparled till the end of the term, therefore he was 
ouſted to have oyer of the record; becauſe be demanded oyer of 
the record at this day, and nt at the commencement of the term. 


But Newton in a manner afirmed, that if he had demanded 


oyer of the record the firſt day, he ſhould have had oyer of the 
record, Br, Oyer de Records, pl. 14. cites 22 H. 6. 38. 

3. Debt upon obligation ; the defendant imparled ; he ſhall not 
have oyer of the obligation nor condition at the next day, by 
reaſon of the imparlance; wherefore the defendant, by policy 
alleged variance, viz. that the ol//gation was yeoman, and the 
writ malt-man, and well; for the obligation remains always in 
Court, and therefore he may plead variance after imparlance, 
and in another term. Contra of teſtament, this ſhall be but 
once ſhewn ; and by this means the plaintiff ſhewed the obliga- 
tion again, and then the defendant ſaw it, and pleaded the con- 
dition performed, which cannot be without ſeeing it; and fo 
policy to fee it. Br. Oyer de Records, pl. 16. cites 38 H. 6. 2. 


deny'd) the law adjudges it in cuſtody of the party; for all the term in law is but one 


day. But when the term is ended, (there being no officer to whom the cuſtody and 


164 


S. P. Br. 
Count, p!. 
35. cites 
S. C. Nut 


'twas ſaid 


him. Not. 


S. P. Ihdid 
pl. 29 cites 
19 H. 6. 7. 
When 
any deed is 
ſhewn to the 
Court, it re- 
mains by 
judgment of 
law in Court 
all that 
term, bit 
at the end 
of the term 
(if it be net 


[ 165 } 


charge of it belongs the party ſhall have the cuſtody. And where it appears by 38 H. 6. 2. a. b 
iat becaule the decd in anther term is 'n the cuttody of the party, and not in Court, the de- 
ferJant ſuall rut have over of it; and with this agrees 4 H. 7. 18. and 21 H. 7. 30. b. This was 
the urſt reſolution 5 Rep. 74. b. Mich. 25 and 36 Eliz. B. R. in Wymark's Cafe, 


4. Debt jon arrearages of annuity, the defendant demanded $o in 40 
oyer of the deed, and could not have it, becauſe *twas after im- for ſcavags 


farlance. Br. Oyer de Records, pl. 17. cites 39 H. 6. 21. — 3 


ters pa- 
tente, by which it was granted, cannot be demanded after imparlance. Freem. Rep. 400. * 


Mayor Ke. of London v. Bre [als. Goree.] 


5. Debt upon a leaſe of a corody; the defendant imparled to 
ancther term ; there he ſhall not have oyer of the deed in the 
| ol her 
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ether term, by reaſon of the continuance. Br, Monſtrans, pl. 
144. Cites 20 E. 4. 10. 

6. Note, 'twas held that in debt upon obligation, if the defendant 
ines, he all nat ſay after, that the obligation has a condition, 
and plead the condition &c. becauſe he did not demand oyer of 
tie obligation and condition before imparlance. Br. Oyer de 
Records, pl. 25. (bis) cites 4 H. 7. 10. 

7. Tho' a man may plead without cer of the bond &c. if he 
pleates, yet if he does fo, he cannot after wave his plea, and de- 
mard oyer Of it. L. P. R. tit. Oyer of a deed &c. cites 18 Ap. 
1654. B. R. 

0 # — 8. Oyer ought not to be granted after imparlance. 2 Lev. 
dene 142. Trin. 27 Car. 2. B. R. In Cafe of Mayor &c. of Lon- 
impatlance don v. Gorrce. 

is always to | 

to another term, 6 Mod. 28. Mich. 2 Annæ. B. R. In Caſe of Longviile v. Thiftlewerth 
Hundred. Oyer of deeds muſt be demanded the ſame term that they are Curiz prolat: but if 
at, >» the courſe of the Court, the plaintiff may bring in his bond when he will. Keb. 22, 
Fl. 85. Paſch. 13 Car. 2. B. KR. Anon, -——But by Hale Ch. J. on afſignment of variance between 
er patent fb run, and the declaration, in the name of the corporation, or any other {mall variance, 
th: detendant may have oyer at any time; but elſe not after imparlance. But adjornatur, this be- 
ing laid the courſe in B. K. &c. 3 Keb. 480. pl. 10. London (City) v. Goree. —lbid. 491. pl. 23. 
S. C. And there Hale Ch. J. ſaid, that oyer in B. R. after imparlance is too late; nor is exempiif- 
eation ſufficient, where the patent itſelf is pleaded. —See (C) S. C. 


It the 2eter:dant in a plea of land, would have oyer of the deed, he muſt demand it before im- | 


Parlaace; tor by imparling, he undertakes to defend the land mentioned in the plaintiff's count, 
and it would de abſurd in him to defend what he does not know. G. Hiſt. C. B. 148. 
In H. R. cyer ot a deed may be demanded er imfarlance. 12 Mod. gy. Trin. 8. W. 3. Anon. 


9. One can't demand oyer of a deed but during the time that 
it in Court ; and this is for all the term in which it was pro- 
duc'd in Court, in Cafe of Simpſon v. Garſide. 2 Lutw. 1644. 
in a nota there, cites 5 Rep. 74. Wimark's Caſe. 
10. Where a record of the ſame Court is pleaded in abatement, 
and. the plaintiff demands oyer of that record, and it is nat given 
1”: convenient time, the plea ought not to be receiv'd, but the 
plaintiff may ſign his judgment; and the rule was, that unleſs 
the defendant gave oyer of the record the next day, judgment 
thould be for the plaintiff, Carth. 454. Trin. 10 W. 3. B. R. 
Thecbald v. Long. | 
$ P.2Silk, 11. There mall be no oyer after a plea in abatement, per tot. 
FA Ch. Cur. for the true reaſon of oyer is, that the defendant may de- 
m S. C. mur and ſhew ſorae cauſe; as a variance between it and the re- 
gitter &c. and that amounts to a plea in abatement, or to plead 
ſome matter in abatement, and cited Co. Ent. 320. that after 
plea in abatement over-rul'd, the defendant has no more to do 
with the original. 6 Mod. 28. Mich. 2 Ann. B. R. Longvill v. 


— 


Thiſtleworth Hundred. 


S. P. ibi. 12. A motion to ſet aſide a judgment, becauſe ſigned too 
ſoon after oycr demanded the Court ſaid, that the defendant is 


pl. 36. Hill. 
7 Geo. 2. J 


[ 166 J to demand cyer * before rule to plead is out, and that he hath one 


- 


Hartly v. day after to plead, Rules in C. B. 74. Eaſt. 5 Geo. 2. Little- 
V Ny-" hales v. Smith. 

Barr.c;'s | | 
Notes 230. S. C. acc, 


(G) Pleads 


2 


 prolat. and the Cœurt ſet it aſide. 
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(G) Pleadings. 
t. I N debt on a boud for performance of covenants, the defendant 


cannot now pray oyer as heretofore, but mu/? plead to the 
indenture, which ſhall be produc'd to the Court. Keb. 104. pl. 
111. Trin. 13 Car. 2. B. R. Anon. | 
2. In debt againſt an adminiſtrator upon a bond of his inteſtate 
the defendant demanded oyer of the bond and condition & ei legitur; 
the condition was for performance of covenants in an indenture 
made between the plaintiſf and the inteſtate z then the defendant 


pray d yer of the indenture mentioned in the condition, though it 


was nat in Court & ei legitur, and then he pleaded, and the plain- 
titf demurred [generally | ſo that the indenture was not in Court; 
it ſhould have been produced by the defendant under the hand 
and ſeal of the“ plaintiff, and where it was made, and the ſub- 
ſtance thereof, that if it thould be miſ-recited, or a wrong deed 
ſet forth, the plaintiff might plead non eſt factum; now in this 
caſe he cannot plead that plea, becauſe the defendant hath not 
alleged that it was the plaintiff's deed, and for that reaſon he 
cannot crave oyer of it, and get it truly entered, if it ſhould be 
miſ-recited ; but adjudged, that upon a general demurrer, it ball 
be intended to be the true indenture, and that it was in Court, and 
that if the defendant had endeavour'd to trick the plaintiff, he 
might have complain'd to the Court. 3 Salk. 119, 120. Anon. 


It was ad- 
judged, that 
upon general 
demurrer 
the plea way 
good in ſub. 
ttance, tho* 
it was not 
formal, and 
that this 
manner of 
pleading vas 
aided by the 
ſtatute 27 
Eliz. cap. 5. 


upon the ge- 


neral de- 
murrer. But 
that other» 
wile it ſhould 
de upon ſpe + 
cial demur- 
rer; but 
the Court 


agreed, that the defendarit in this caſe ought to have ſhewn the deed, and engt the plaintiff by the 
law ; nevertheleſs, judgment was given for the defendant, quod querens nil capiat per billam. 
1 Saund. 9. Mich. 18 Car 2. Jevecs v. Harridge.—* Inteſtate. 1 Saund. g. - Saunders at the end 
of the caſe cites 7 E. 4. 1. that the plaintiff in ſuch caſe ought to ſhew the indentute, but lays, it 


leems this is not law at this day. 


3. In debt on condition to perform covenants in an indenture, 
to pay Zool. and to repair as three ſhall award; the breach 
aſſign'd was, that award was made, but defendant had not re- 
pair'd ; defendant pray'd yer of the indenture and alſo of the acuard; 
the indenture was ſet forth truly, but the a-eard was ſet forth 
urtruly; whereupon there was a demurrer. Then it was movy'd 
for the plaintiff to ſet aſide this oyer, which per Cur. is irregu=- 
lar; and if the award be not truly fet forth at firlt, the defend- 
ant might traverſe it, but cannat pray over of any thing not in Curia 


28 Car. 2. B. R. Sands v. 'I homlinſon. 

4. In action for a duty called erage [ſcavage] the plaintiffs 
declared upon the grant of E. 4. by letters patent, the defendants 
demanded oyer, and the plaintiffs in their replication demurred, 
quia placitum prædictum minus ſufficiens &c. and per Cur. the 
replication is naught ; for he ſays, placitum prædictum eſt minus 
Ke. and there was no plea pleaded; for the demanding of oyer is 
no plea, and therefore a repleader was aqwarded. Freem. Rep. 
400, Trin. 1675. Mayor and Commonalty of London v. Bre. 


3 Keb. 716. pl. 1. Hill. 


2 Lev. 142. 
S. C. dy the 
name of the 
Mayor 
oF Lox- 
DON v. 
GorREY, 
that this was 
no plea, and 
thereiore 
does not 
warrant the 


demurrer in ſuch form ; and therefore judgment was given for che defongant, and did not award a 


repleader 
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repleader 28 was deſired.—— Reb. 480. pl. 19. 491. pl. 33. S. C. by name of London (City) v. 
Goree {ays, a repleader was awarded giving oyer. 


5. In debt on bend, the defendant demanded oyer of the obli- 
gation, and the condition which was for performance of articles, 
and then pleaded the articles, and that he had performed them; 
plaintiff pray'd that the articles be inrolled in hæc verba, which 
being done, the plaintiff demurred generally, and ſhew'd, that de- 
fendant in pleading the articles had omitted part of them ; and there- 
upon the opinion of all the Court was againſt the defendant; 
for perhaps the plaintiff would have aſſigned breach upon the 


things omitted, which now he cannot do; judgment for the 7 

plaintiff; and North Ch. J. remember'd a Caſe in B. R. accord- & 

ingly. 2 Lev. 50. Paſch. 34. Car. 2. C. B. Hudſon v. Spier. 7 

4 - 222 6. In debt un bend condition'd for performance of covenants 6 

Nich. 21 in an indenture; the defendant prayed cer of the condition, and t 

Car. 2. pleads, that he hath the indenture in Court, and that there are 10 t 

2 3 covenants therein to be perform'd, et hoc &c. The plaintiff 
pray'd over of the indenture, which was entered in hzc verba; 

and it appearing that there were ſeveral covenants therein to be 7 

perform'd, he demurred to the defendant's plea, and adjudged c 

* Show. good; for upon oyer of the indenture it is“ made part of the a 

Parl. Caſes defendant's plea, ſo that it appearing judicially to the Court, { 

tber ne that he did plead a falſe plea, and averred againſt the truth of 0 

K 2 what appeared by the indenture; therefore the plaintiff needs 
Cieter not ſhew any matter of fact in his replication to maintain 

OE, © his action, but it is more proper for him to demur. 3 Salk. 129. : 

Paich. 9 W. 3. Anon. . 

7. In delt en bond, dated 27 April, 2 Ann. defendant pray'd 7 

over ot the original, which bore e 16 April, 2 Anne, where- 7 

upon detendant plezded, that the original was ſued out before 'F 

the date of the bond, The plaintiff rep/red, that the writ upon 8 

which he declared was anther ꝛbrit, and then ſets it forth; the t 

defendant rejoin'd by way of eſtoppel becauſe of the oyer afore- 8 


ant join'd in demrrrer. Trevor Ch. J. and Nevil and Blencow 
J. held the rephcation good ; for the writ being fil'd, the reading { 
of it is the act and office of the Court, and ſhall not conclude | 
the plaintiff from ſhewing the true writ ;z and that this is nt like 
to cer of a deed, the reading of which is the act of the plaintiff 
him/»!f, and therefore ſhall not be admitted to ſay, that the deed 
ſo read to the defendant is not the deed upon which he counted; 
but Tracy J. held, that when the defendant pray'd oyer of the 
writ, and it was read to him, this was the act of the Court, and 
when it is entered upon the record, the plaintiff ſhall not be ad- 
mitted to fay, that this is not the true writ, and fo falſify the act 
of the Court; but had the writ been miſtaken, the plaintiff's 
attorney, upon delivery of the paper book, ought to have rec- 
tify'd it, or have applied to the Court to reCtify it; but after it 
is recorded, he is eſtopped to ſay, that it is not the true writ. 
2 Lutw. 1641. 1644. Trin. 2 Annæ. Simpſon v. Garſide. 
| | | 8. Where 
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8. Where there is a variance between the original and the 
eount, or the bond, and an oyer prayed, there the variance may 
be pleaded. G. Hiſt. C. B. 42. | 


(H) Pleadings. At what Time after Oyer given, 


L. A Motion to ſet aſide a judgment, for that the defendant's 

attorney demanded oyer f the bail-bond, and the plaintiff 
ſigned judgment the ſame day; the plaintiff's council inſiſted, that 
there was a rule given, a plea demanded in writing, and oyer 
not demanded till the rule was cut, and judgment ſigned eight hours 
after oyer given. The Court ſet aſide the judgment, and held, 
that the defendant ought to have a reaſonable time, after oyer, 
to plead, but did not ſettle the time. Rep. of Pract. in C. B. 72. 
Faſt. 5 Geo. 2. Hammond v. Horner. | 


2. In this Caſe the ſingle queſtion was, whether the defend- [ 168 J 
ant ſhould have the /ame time to plead after oyer given, as he had Notes in 
at the time oyer was demanded ? The Court held he ſhould, and fet C. 
aſide the judgment, which was ſigned the next day after oyer- 


given, the oyer being demanded two days before the rule was 
out. Rep. of Pract. in C. B. 81, 82. Mich. 6 Geo. 2. Theed- 
ham v. Jackſon. | | 

3. So a rule to ſhew cauſe why judgment ſhould not be ſet 
aſide; it appeared, the rule to plead was given on Monday the 
24th of October, and was out the Thurſday after: cyer was de- 
manded on the Wedneſday, and given on the Thurſday, and judg- 
ment was ſigned on the Friday in the afternoon : Curia; the 
plaintiff's attorney ſhould have ſtaid, and not ſigned it till 
Saturday in the afternoon, for the defendant ſhall have the fame 
time to plead after oyer given, as he had when oyer was de- 
manded. Rep. of Pract. in C. B. 143. Mich. 11 Geo. 2. 
Simpſon v. Duffield and his wife, adminiſtrators. 


{For more of Over of Records, Deeds &c. ſee Faits, and 
other proper Titles. | 
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Pazceners. 


(A) Of what Thing there may be Parceners. 


There is in [I. IF an Earl in fee dies, having iſſue two daughters, they 
3 ſhall be coparceners of the dignity, and ſhall be as one 
H. ©, Counteſs, and the dignity does not ceaſe till a new creation. 
rp | 23 II. 3. Partition. 28. 
_ 3 Adjudged. Co. Da. 1. County Palatine, 61. b. Bracton de 
Note, if the acquirendis rerum dominiis, 76. b.] 

earlaem: of 

Chefter deſcend to coparceners, it ſhall be divided between them as well as other lands, and the 
eideit ſhall not have this ſeigniory and earidom entire y to herſelt; quod nota; adjudg'd per tot. Cur, 
By tn1s it appears that the earldom, 1. e. tlie p:,/e/ſiors of the ea: dom /ball be divided, and that 
nere there are more daughters than one, the eldett thall not have the dignity and power of the 
ear!, i. e. to de a counteſs; in that caſe the King, who 1s the ſovereigu of honour and dignity, may 
for the incertainty confer the dignity on which of the daughters be pleaſe, and this has been the uſage 
face the Conqueſt, as it is faid. Co. Litt. 165. 

In Ireland three palatinates were created in the time of H. 2. the firſt in Leimſter, which was 
granted to the Earl Strongbew thro? all this province; the ſecond in Meth, granted to Sir Hugh de 
Lacy the elder; the third in Ulſter, granted to Sir Hugh de Lacy the younger; but after, when 
William the Marſhal of England, having married the daughter and keir of Strongbow, had iſſue 
five ſons aud five daughters, and the five ſons being dead without iſſue, the ſeigniory of Leimiter da- 
ſcended to the five daughters, upon partition made between them, esch had an entire courty 2!- 
lotted to her, viz. the county of Catherlaugh was allotted to the elde:t, the county of Wexiord to 
the fecond, the county of Kilkenny to the third, the county of Kildare to the fourth, and the ter- 
ritory oi Leix, which is now the Queen's County, to the fiith; and upon this each of them had a 
ſeveral county palatine, and al the liberties and prerogatives in her ſeveral purparty, as Strongvow 
and the Matihal had in the intite ſeigniory of Lermiter. As if three parceners are of a manor, v2 
make partition, each of them ſhall have a manor and court-barou within her purparty. 26 H. 8. 3. 
Dav. 6:.b- Ir. n. 9 Jac. in Cate of the County Palatine, 


2. The ſame is of a barony. Bratton 76. b.] 
3. If a man have reaſonable eflyuers, as houſeboote, heyboote, 
&c. appendant to his freehoid, they are ſo intire as they ſhan't 
be divided or parted between coparceners. Co. Litt. 164. b. 
4. It a corodie incertain be granted to a man and his heirs, and 
he has iſſue divers daughters, this corodie than't be divided be- 
tween them. But of a crodie certain partition may be made. 
Co. Litt. 164. b. | 
L 109 ] 5. A piſcory incertain, or a commen fauns nombre, can't be divi- 
ded between coparceners; for that would be a charge to the 
tenant of the foil. Homage and fealry could not be divided &c. 
Co. Litt 164. b. | | 
_ 6. The Lord Mountjoy ſeiſed cf the manor of Can ford in fee, 
gn 1 58 did by deed indented and inrolled, barnain and ſell the ſame to 
Huang Drown in fee, in which indeniure this clauſe was contained: 
Gui Provided always, and the ſaid Brown did covenant and grant 10 


and with the ſaid Lord Mountjoy his hcirs and aſligns, that we 
6 i Lor 


Parceners. 


Lord Mountjoy, his heirs and aſhgns, might dig her ore in the 


lands (which were great waſts) parcel of the ſaid manor, and t9 


dig turf alſo, for the making of allom. And in this caſe three 
points were reſolved, 1. That this did amount to a grant of an 
intereſt and inheritance to the Lord Mountjoy, to dig &c. 
2. That notwithſtanding this grant, Brown and his heirs and 
aſſigns might dig alſo, and like to the cafe of common ſauns 
nombre. 3. That the Lord Mountjoy might aſſign his whole in- 
tereſt to one, two or more; but then if there be two or more, 
they could make no divi/on of it, but work together with one 
ſtock : neither could the Lord Mountjoy &c. athgn his intereſt 


in any part of the waſte to one or more; for it might work a 
- prejudice and a ſurcharge to the tenant of the land; and there- 


fore if ſuch an uncertain inheritance deſcend to two coparceners, 
it can't be divided between them. Co. Litt. 164. b. Lord 
Mountjoy's Caſe. + 

7. The dignity of the Crown of England is without all queſ- 
tion deſcendible to the eldeſt daughter alone, and to her poſ- 
terity; and ſo it has been declared by act of parliament z for 
regnum non eſt divifibile. And ſo was the deſcent of Troy: 


Preterea ſceptrum, Ilione quod geſſerat olim 
Maxima natarum Priami. VIX. /ZExEeiv. f. 657. 


Co. Litt. 165. 


8. A rent-charge is entire and againſt common right, yet may 
it be divided between coparceners ; and by act in law the tenant 


of the land is ſubject to ſeveral diſtreſſes, and partition may be 


made before ſeiſin of the rent. Co. Litt. 164. b. 
9. Caſtles of habitation for private uſe, that are not for the 
neceſſary defence of the realm, ought to be parted between 


coparceners as well as other houſes, and wives may be thereot 
endowed. Co. Litt. 165. 


(A. 2) hs are. 


1. PArceners are where a man ſeiſed in fee or tail has iſſue 

only daughters, or dies without iſſue, and leaves ſiſters 
& c. and the tenements deſcend to ſuch daughters or ſiſters &c. 
and they enter, they are called parceners, becauſe they are com- 
pellable by writ de partitione facienda, to make partition; and all 


of them are but one heir to their anceſtor, and yet they have 
moieties &c. in the land deſcended. Hawk. Co. Litt. 248. (163.) 


2. Men deſcending of daughters may be coparceners as well 
zs women, and ſhall jointly implead and be impleaded. Co. 
Litt. 164. b. | 

3. If two coparceners are of a /e beſore 27 H. 8. and they con- 
tinue the uſe by fix —_— and after the ſtatute 27 H. 8. is 
made, there is no doubt but that they have ſeveral moieties as 
> had before. Mo. 92. pl. 228. Trin. 10 Eliz. in Symonds's 


C 
(B) Par- 
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(B) Parceners. [Entry by the ce. In what Caſes 
it ſhall exure /9 as that the cher may enter with 


ber. | 


Tera! in [I. IF ore coparcener enters 511 the diſcontinuee of her father, 
1 oe and u, cufter by the diſcontinuee brings an afſiſe, and rec5- 
ba? n. vert by fulſe verdict, the other may enter and hold in coparceny 
rw Lvgh- with her. 21 E. 3- 32. 21 Aſt. pl. 19. adjudged. } 


tert, and 

dy'd, and the ene enter'd upon the froffee, claiming ie borſelf and to her ſiſter ; the ſeoffee ouſted 
her, and h 5--ng bt 5 and receverd, by which ber /ifer enter'd with ber, and ſhe oufted her, 
and the Heer brought afſiſe, and recovered by award quod mirum ! for by reaſon of the diſcontinue 
ace, the recovery of the firit fitter was on y by conclufron between her and the teoffee, to which re- 
cord the other filter was a ſtranger; therefore it ſee ms it is not law that the other ſiſter may recover 
the moiety with her, the diſcontinuance uot being purg'd. Br. Remitter, pl. 43. cites 21 Atl. 19. 


Br. Entre 2. Where eos coparceners are heirs after diſcontinuance or abate- 
Cong. fl. „nent and the ane brings an action, as formedon, or ſuch like, in 


1. Cites - 
3 0 the name of both, the one is ſumman'd and ſever'd, the other recovers 
ca,, one motety, and enters by execution, the other may enter with her 


wwbere the : . : : . 
ins it. Br. Coparceners, pl. 2. cites 19 H. 6. 45. 


ner re:eajes 
tier part ar aliens it, and the ehe recovers ber moic'y afier ſurmons and ſeverance. Br. Coparce- 


ners, pl. 2. citcs 19 H. 6. 45.—6:t wore two coparceners ſer/-d in (ail alien, and bave at 
and die, the iſſue of the one ſnall have action alone, and the iſſue of the other the like; and 
there where the one recovers, the other cannot enter with tim. Br, Coparceners, pl. 2. cites 


19 H. 6. 47. 


Br. Remit- 3. Where there are v9 c:parceners, and they bring formedon, 
ter, pl. 12+ and the one ig ſurmmon®d and ever d, and the ther ſitet and recovers 


ites S. C. ; : : | 
. P. Per the mzicly, the other may enter with her. Br. Entre Cong. 


Martin, Br. pl, 33. cites 19 H. 6. 59. 
Judgment, i ; , * , . . 

pl. 144. cites 1 H. 5.9 & o. And then the Her may have a neww ation in name of both .—— 
Ard fo ſee that whcre ns pe ien is but in the one only, tien right only does mot remit without laws 


i. potiefiion alſo. Br. Eutre Cong. pl. 33. cites 19 U. 6. 59. 


(B 2) Entry of the one, to what Purpoſes it ſhall 
be ſaid the Entry of the other, 


t. EN RR of the one coparcener does at give ſciſin to the other, 
aohere ſhe enters in her 6401 intere/? only; quod nota ; for 
the releaſe of the one coparcener of all her right to her ſiſter 
countervaiis entry and ſeoſfment, if the one enters in the name 
of both, but if ihe emers in her own name only, then it is only 
an extinguiſument of tic right. Br, Counterple de Voucher, 
pl. 29. cites 21 T. 3. 27. | 
2. Where oe coparcener enters claiming ts ler and ſer companion, 
this weſt ſeifin in bath; per Fiſuer. Er. Entre Cong. pl. 37. cites 
24 E. 3. 42. | | | 


3. Bares 


7 


Parceners. 


3. Baton and feme ſciſed in tail, the baron made a feoffment and 
had iſſue two daughters who had iſſue two ſens; the baron died; 
the feme enter'd up;n the feofſe of his afſent claiming at his «will 
and died; and ths tw daughters died, and one fon enter'd upon the 
feoffee, claiming de the uſe of him and his companion z the feoffee 
brought afſiſe againſt him who enter'd only, and recover'd by award 
for the feme by her entry was no diſeiforeſs, and then ſhe did not 
die ſeiſed of an eſtate of inheritance, ſo that the heir may be re- 
mitted. Quod nota, Br. Entre Cong. pl. 37. cites 24 E. 3. 42. 


ful, Br. Entre Cong. pl. 37. cites 


4. The entry of one coparcener into the whole land 1s not 
the entry of both to all intents; for where there were aua /elers, 
and the one who enter'd had iſſue and died, and the other died 
without iſſue, and a ſtranger abated, and the i of the other 
had formedon of the one moiety, and made himſelf heir to his 


mother, who inſimul tenuit with another filter, and another writ 


of the o:her maiety, and made herſelf theresf heir to his grandfather ; 
quod nota. Br. Coparceners, pl. 8. cites 40 E. 3. 8. 
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24 E. 3. 42. 


Ard yet it 
is ſaid elſe. 
where, that 
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the eniry of 
the one is 
the entry 5 
bath ys 
the ftranger ; 
nevertheleſs 
etherqwiſe it 


is bet een themſelves ; for upon the entry of the one the other may have a 7uper cblit but nat aſſiſes 


Br, Coparceners, pl. 8. cites 40 E. 3. 8. 


5. Where lands def{cend to two coparceners, and the one en- 
ters, it is the entry of both, and by it bath may have an afſiſe. 
Per Fencote and Kirton; quod non negatur. Br. Coparceners, 
pl. 1. cites 43 E. 3. 19. 


of making both the ſuns in gavel*ind to be wourh'd as ove heir, an? the reaſon 


Butyer Cur. 
the entry of 
the on: is 
not the en- 
try of both 
in reſpect 

ſeems to be 


breauſe it is for their diſadvuuntate to make them to render in value. Br. Coparceners, pl. 1. cites 
43 E. 3. 19. —S9 where they were difſe//ors, and the diſſeiſee re- ente and the one enter*d after, it 
is nut the entry of both; contrarium ſupra, where it is for their advantage 72 bring afſiſe upon goed title 
'0 gain the land. Br. Coparceners, pl. 1, cites M. 1 H 6. 5. When one coparcener enters ge- 


rally and takes the profits, this hall be accounted in law the entry of them both. Co, Litt. 243. b. 


(C) Of what Things Coparceners may be, and 
How, Things indiviſible. ; 


I, I Fa wiltein deſcend to two coparceners, this is an intire in- 

heritance, and albeit the villein himſelf cannot be divided, 
yet the profit of him may be divided; ove coparcener may have 
the ſervice one day, one week &. and the ether anther day or 
week &c. Co. Litt. 164. b. : 

2. Likewiſe ah ady;wuy/072 is an intire inheritance, and yet in 
effect the ſame may be divided between coparceners; for they 
may divide it to preſent by turns. Co. Litt. 164. b. 

3. Regularly the eldeſt ſhall have the regſanabli eflovers, come But if tae 
mon, piſcary, corodie uncertain Sc. and the reſt ihall have a con- OE left 
tribution, 1. e. an allowance of the value in ſome other of the no other in- 
inheritance &c. Co. Litt. 165. h-11tance to 


4 i : : f give any 

ting in allowance, if the eſtovers, piſcary &c, be uncertain, then ſhall one copartener have the 

e fovers &c. for a time, aud the gther for the like t'me; a3 the ore tor one vent and the other tor 
Ver. XV. 5 another, 
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another, or more or leſs time, whereby no prejudice can grow to the owner of the foil. Co. Litt, 
y05.—Gr'in caſe of the pi/cary one may have one uh and the other a ſecond &e. or the one may have 
the nr draught, and the ſecond the ſecond draught &c. Co. Litt. 165. 


Parceners. 


4. And if it be a park, one may have the firſt beaſt, and the 
fecond the ſecond &c. Co. Litt. 165. 

5. And it of a mill, one to have the mill for a time, and the 
other the like time, or the one one tl difh, and the other the 


ſecond &c. Co. Litt. 165. 


6. There is a difference between a dignity or name of nobility, 
and an office of h:n:ur ; for if a man hold a manor of the King 75 
be High Conjiable of England, and he dies having ifſue 2 daugh- 
ters, and the eldeit daughter takes hu/band, he ſhall execute the 
othce ſolely; and before marriage it thall be exerciſed by ſome 
ſuiſicient deprty; and all this was reſolved by all the Judges of 


England, in the Caſe of the D. of Buckingham. Co. Litt. 165. 


(D) Age. Here one ſhall have the Privileges of her 
Age, and that, tho” the other be above Age. 


1. TF one of them be of full age and the other within age, ſhe 

Nall have her age and other privileges and advantages that 
an heir within age ſhall have; and when they are demandants 
fer the femage of the one, the parol ſhall demur againſt them 


both. Sunt autem plures participes quaſi unum corpus in eo, 


quod unum jus habent, & oportet quod corpus fit integrum, & 
quod in nulla parte ſit defectus. Co. Litt. 164. 

2. If a man have a judgment given againſt him for debt or 
damages, or be bound in a recognizance and dies, his heir with- 
in age, or having 2 daughters, and the one within age, no exe- 
cution ſhall be ſued of lands by elegit during the minority, albe:t 
tbe heir is nat ſpecially baund, but charged as tertenant, Co. 
Litt. 290. & | 

3. In quare impedit it was held, that if an advow/on deſcent! 
72 4 coparceners, and after the death of.their auceſtor the church 
is void; if they cannit agree in prejentment, the incumbent of the 
eldeſt ſiſter ſhall be received and inducted; and fo at the 2d time 
the incumbent of the 2d filter, & tic de ſingulis. Keilw. 1. 
Mich. 12 II. 7. Anon. 


(E) 1/hat Privilege the Eldiſt, or her Iſſue, ſhall 


have in Partition. 


I. ENT 1A pars is perſonal to the eldeſt, and this prerogative 
or privilege deſcends nt to her iſſue, but the next eldeſt 

ſiſter ſhall have it. Co. Litt. 166. b. 
2: If the parceners agree that the eld? ſiſter ſhall make partt- 


tion of the teuements in manucr aforcſaid, aud it tic does 2 
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Parceners, 


then it is ſazd that the eldeſt ſiſter fall chuſo laſt for her part, 
and after every one of her ſiſters &c. Co Litt. ſ. 245. 

3. So a diverlity is to be obſerved between this cafe of a par- 
titrn in deed by the act of the parties, (for there the privilege of 
eleflizn of the eldeſt daughter ſban't deſcend to her iſſue) and be- 
tween the caſe here the law gives the eldeſt any privilege with 
out her act, for there that privilege ſhall deſcend : as if there are 
diverſe coparceners of an advow/on, and they can't agree t9 pre- 
ſent, the law gives the firſt preſentment to the eldeſt; and this 
privilege ſhall deſcend to her iſſue, nay her aſſignee ſhall have it, 
and ſo ſhall her huſband that is tenant by the courteſy have it 
alio. Cuyus ęſt diviſis alterus eft cleftio. Co. Litt. 166. b. 

. Littleton rightly collects upon the form of the judgment, 
that the ſheriff ſhall deliver to them ſuch parts as he thinks good, 
and that the eldeſt coparcener ſhall have ein, when the parti- 
tion is made by the ſheriff. Co. Litt. 168. 


(r) Vhere they ſhall be deer'd in Law as one Heir, 
and to what Purpoſes they are ſaid 4 have ſe- 
veral Freeholds. 8 


1. A N advowſon deſcends to three coparceners infants, and be- 
fare preſentment by any of them, a flranger uſurps ; it ſeem'd 
to the Court that uſurpation ſhould be pn all; for one right 
deſcended to them, and they may join in the preſentment. 
21 E. 3. 31.-—And tho' upon a diſagreement between them, 
_ the eldeſt may preſent, yet it is but a privilege which the eldeſt 
daughter may waive. Tr. 29. Car. 1. C. B. Rot. 1849. 
Hoy v. Blevy. 

2. Albeit where there are two coparceners, they have 44 
meties in the lands deſcended to them, yet are they both but 
ie heir, and one of them is not the moiety of an heir, but both 
ot them are but unus hæres. Co. Litt. 163. b. 

3- If a man makes a leaſe for life, the remainder to the right 
heirs of A. being dead, who has ſue two daughters, whereof the 
ene is attainted of felony, in this caſe ſome have ſaid that the re- 
mainder is not good for a moicty, but void for the whole; for 
that both the daughters ſhould have bcen (as Littleton ſays) but 
one heir. Co. Litt. 163. b. 

4. As they be but one heir and yet ſeveral perſons, ſo they 
have one entire frechold in the land, as long as it remains mudi— 
vided in reſpect of any /lranger”s precipe ; but between themſelves 
in judgment of law they have to many purpoſes ſeveral free- 
+ holds, for the 92 of them may inet the other of them of her 
part, and make livery. Co. Litt. 164. 
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73 Parcenerg. 


(G) Where they ſhall be ſaid ſeνν,ᷣ in Coparcenary sf 


Rent, | 


Br Copar- 1, JF three coparceners make partition, and the one grants 20 5. 
ae al rent ts the favs for equality of partition, this rent ſhall be of 


©. cites - F334 . 
"7 the nature of coparcenary z and if the one of them dies, the rent 


D. 2 P!. thall not ſurvive, but go by moieties in nature of coparcenary. 
Stenz. Br. Rents, pl. 8. cites 15 H. 7. 14. per Frowike & Vaviſor J. 
Elliſden. 
Mich. 4 & 5 Ph. & M. cites S. C.—S. P'. Becauſe the rent comes in recampence of the land, and 
theretore Hall enſue the nature thereof. And if the grart lad been made to them two of a rent of 
225. Viz. ts the ore 103. and ro the other 197, yet. ſhail they have the rent in courſe of coparce. 
nary, and join in action tor the fame. Co. Litt. 169. b.—The coparcener that has a rent granted 
to her for d of partition, fall be ſaid to have it in the fame manner as if it deſcended to hei 
from the common anceitor. Co. Litt. 177. b. 5 Rep. 8. a. in ſuttice Windham's Caſe, cite, 
35 E. 3. 26. b. per Knivet Chief Juttice and Chancellor. — S. P. Aud tho' the words are joint, yet 
the cauſe oi the grant ihall he reſpeRted, and the rent thall be of the quality of the land, 5 Rep. 8. a. 
per Curiam, in Juthce Windham's Cafe. Mich. 31 & 32 Eliz. B. R. cites 15 H. 7. 14. a.— 
S. P. 29 All. 23.—Hob. 172. in Calc of Stukely v. Butler, cies S. C. 


2. If two coparceners, by deed indented, alien both their parts 
to another in fee, rendering ty them tao and their heirs a rent in 
fee out of the land, they are not jointenants of this rent, but ſhall 
have the rent in courſe of coparcenary, becauſe the right of the 
land out which the rent is referved, was in coparcenary. Co. 
Litt. 169. b. : 

3. Tuo coparceners make a /ecfe reſerving rent, they ſhall have 
this rent in common, as they have the reverſion ; but if after- 
wards they grant the rever/izn excepting the rent, then they ſhall 
be jointenants of the rent. Fin. Law 8vo. 9. 


L *74 J (H) Severance, That is; and Reviv'd, in what 
| Caſes. 


1. IV two coparceners are in fee, and the one makes a leaſe fer 
life, this is no ſeverance of the coparcenary ; for notwith- 
Randing, the Lord flatl make one avowiy upon them both: 
otherwiſe of jointenants. Co. Litt. 192. | 

2. If land deſcends to two coparceners who enter, and. after 
the one aliens her part, ard then alem an gate in fee, the copat- 
cenary between them is determined, tor the is now in of other 

eſtate. Br, Coparceners, pl. 5. cites 11 II. 4. 21. 
- P. Br. 3. Where 7409 cyparceners are diſſciſeil, and the ane has iſſue, and 
SE je] 2. dies, there the one ſhall hawve acrian of the ene nici, and the Mie 
cite: 37 H. ile other ſhall have aum of entry ſur diſſeiſin fie other mioietys 


5 and when they have recover'd and had execution, they ſhall be 
. . per 


Kei Hr, COparceners as before. Br. Joinder in Action, pl. 43. cites 
Joinder in * 39 H. 6. 8. per Cur, 
Action, pl. | . 

35% £1123 34 MT, 15,—8S. P. Co, Lit, 164.5, F. If no partition be between them ebay 
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kt contra where partition is made, or if ſhe alone aliens hey part, ths" ſhe vetakes it again by jure 
chaſe. Br. Several Præcipe, pl. 1. cites S. C. » So it is in all the editions of Brock; but it 


* 


lcems to be miſprinted, and thould be 37 H. 6. 8. a. pl. 16. 


(I) Acts. Mat Acis they may do the one to the 


other. 


a; II was doubted if one coparcener might enfes her come This. pl. 75 
panion : but per Brian, ſhe may. Br. Feoffment de 'erres, ** 
pl. 45. Cites 10 E. 4. 3. 


(K) What 42 of ene ſhall go in Benefit of ti 


others. 


l, I N quare impedi t an adwav/n ae/centled 70 four coparceners, and *4Te. 2 
when it came to the /-c9rd ſiiter's turn to preſent, the % 553: 
fered an uſurpation ; and it was moved {or a queſtion whether this 
uſurpation ſuffer'd ſhall put the third coparcener to any PreJu- Brian, That 
dice; and by the opinion of the Court and of the Bar, it ſhall it an ad- 
| 1 SJ , R vowſon de- 
not be any prejudice to the third ſiſter, but that the ſhall pretent fende 0, 4 
when it comes to her turn, and ſo of the fourth: and it was faid coparce- 
that by the preſentment of the third or fourth after the uſurpation had — and : 
. . . 2 K 
to the turn of the ſecond, /e uſurpation is awided, and the 3 x 
ſ-cond filter, when it comes to her turn, may preſent; and the preſent by 
reaſon of Wood J. was, becauſe all of them have but one joint mr 
. . ir 
title; ſo that upon any diſturbance made to the turn of any of ,,..,,,. 
them, they are to join in an action, then when an uſurpation is 9 che ſe- 
had at one time to the turn of one of them, and aſter at the turn £<9*4 eu, 
a þ . for that 
of another a preſentation and induction is had; and by another ume the 
of the ſiſters at her turn, this induction is the reſtitution to all; preſentment 
becauſe their title is joint for the cauſe aforeſaid, and fo the ee but 
. . when 1 
uſurpation before had, clearly avoided ; and the fame coparcener, nes «, his 
who was at one time out of the poſſeſſion of her preſentment by wrn again, 
the ſaid uſurpation, when it came again to her turn, was clearly he fail 
Ds Hops WEE 2 a Rs h preſent. 
remitted, But if * partition be made by compoſition between the 4 See 2 
i1id coparceners, otherwiſe it would be, per Wood; for then Vent. 39. 
to the third coparcener preſents +, as well ſhe may, notwith- Patch. 35 
f 8 , ; Car. 2. C. 
unding the uſurpation ſuſfered by the ſecond ſiſter, now by her Anon. here 
preſentment the ſecond ſhall nr be remi/zed, but is put to her the Court 
writ of right of a«tvowſon in her own name only, by reaſon of | 175 ] 


the partition. Keilw. 1. a. b. Mich. 12 H. 7. | prion: 
I Opinion 


that ſuch uſurpation put all out of poſſeſſion, and would not permit a ſpecial verdict, but a caſe was 
ade of it for the contideration of the Judges. 


2. If two jointenants be difſeiſed, and the one of them makes 
continual claim, and dies, the ſurvivor ſhall take benefit of his 
continual claim in reſpect of the privity of their eſtate. Co. 


Litt. 25 2. 
2 3 (L) Ouſter, 
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175 Parceners. 


(L) Ouſter. Yat ſhall be ſaid a Diſſeſſin by one of 


the other, 


Br. Br, 1. I Al ſometimes meadow and ſometimes paſture deſcend- 
e — ed to A. B. C. D. and E. ſiſters in coparcenary, and 
upon a partition a morety ch, allatted t E. who died ſeiſed there- 
of, and it deſcended to W. her heir, who was likewiſe ſeiſed. 
3 8. purchaſed the part of the other four ſiſters, and claiming 
four. parts in ive of the land, cut the graſs leaving one fifth part 
ef the hay en the land, and car rying away the ether four parts, w hich 
W. refuſed to take. And in aſſiſe brought by W. it was held 
that the rating more of the profits of the land than belonged to 7. S. 
was a diſſeiſin. Br. Aſſiſe, pl. 121. cites 7 Aff. 10. per Herle. 
2. In atliſg, it was und by verdict that tus coparceners of a 
mor made purpar 5 and one leaſed his part to A. B. for life, wh: 
leaſed Ei 22 to three at will, who paſlured the ſal of the other c- 
arcencr, and cut N and mow'd 57 why and the other parcene 


w9:ded the pt ien, and brought aſſiſe againſt the leſſee for life, aud 
againf tus tenants at will, and found alſo that the tenant at will 


manured the ſil to the uſe of the leffor, but lefſee for life had nothing 
ef the prefits, and that 5 be other parcener might have taken the pro- 
fits if he would ; and that the lefſee for life did net command 5 11 
tenants to take the profits, neither did he know any thing of it, 

he agreed to what they did as the jury thought, inaſmuch as — k 
knew the tenants at will had occupied by the manner he did nat cauſe 
them to make gree; and per Cur. this is no agreement; and 
therefore the leſſee for lite is no diſſeiſor, and alſo one of the 
tenants at will is not named, who by his act is diſſeiſor and 
tenant with the others, therefore by award the plaintiff took 
nothing by his writ. Br. Aſſiſe, pl. 345. cites 37 Aſſ. 8. 

3. If one coparcener enters into the whole and makes a "hrs 
of the whole, this diveſts the freehold in law out of the other 
coparcener. Cart. 176. Hill. 18 & 19 Car. 2. C. B. cites Co- 
Litt. 27 7.4y . 

4. When one conarcener enters ſpecially , claiming the whole 
land, and tal ing the whole profits, the gains the one moicty by 
abatement. Cart. 156. cites Co. Litt. 243. b. 

Twoteran's 5. A man cannot be diſſeiſed of an bei moiety. 2 Salk. 
of an ad. 423. Hill. 1 Ann. B. R. Reading v. Royſton. 


of zn dds 

* * - 

one alone preſents; yet at the next avoidance they may join, and if they are diſturbed, quare imfe · 
dit lies as in the caſe of coparceners. Quzre. And. 63. Mick. 24 & 25 Eliz. Harris v. Nichols.— 
Cro. E. 15 Paſch, 25 E. 2. Cc B S. C. makes a differer.c- between grentees of coparceners, aud 


meer tenan ts in common, that in the firſt caſe an uſurpation of one ſhall vot put the others out 0! 
poſſeſſion, but that perhaps it would be otherwiſe in the laſt, unleſs they were luch as derived then 
eſtates from coparceners; and yet 22 E. 3. 9. is, That bets cen rangers in blood, or where tuo 


ne compoſition to preſent by turn, it one uſurp vpon the turn of the other, this ſhall not put him 


vat oi peſſeſſion; per three Juice, but Anterica doubted, 
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(M) Grants by one. 


r. Two coparceners were ef a rever/2n, one granted his in- 
| tereſt by fine to J. 8. It was held that the conuſee ſhall 
have guid juris clamat for a moicty of the ſaid reverſion. 3 Le. 6. 
3 Eliz. Anon. 

2. Two parceners of a houſe, one entercd generally, and 
made a /eafe fer life, by the name of all that his houſe & c. Per 
two Juſtices, the entire houſe paſſed, and fo the words intend, 
and by his Avery he gained and granted the entire, tho' his gene- 
ral entry intends his entry into no more than what he had right 
to; but per Gawdy J. as the entry prima facie gains no more 
than what he had a right to demand, no more {hall this leaſe : 
and Foſter at the Bar ſaid it was adjudged in this Court in 
RExxoLD's Cas, according to the opinion of the two Juſtices. 
Cro. E. 615. Gerry v. Holford. 


(N) What Offence of one ſhall bind her Companion. 


1 11 is to be obſerved, that there is a diverſity between a 

deſcent which is an act of the law, and a purchaſe, which 
is an act of the party; for if a man be ſeiſed of lands in fee, 
and has iſſue two daughters, and ne of the daughters ig at- 
tainted of felony, the father dies, both daughters being alive, the 
one moiety ſhall deſcend to the one daughter, and the other ſhall 
cſcheat. Co. Litt. 163. b. | 
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S. P. Thid, 
641. Arg. 
per Popham 
n Ce of 
Hemfley v. 
Price. 


Ri:tif a man 
makes a 
leaſe for life, 
the remain- 
der to the 
right heirs 
of A. being 
dead, who 
has igſue tec 
daughter, 


whereof the one is attainted of felony, in zhis cafe ſome have ſaid the remainder is not good for a 
moiety, but void for the whole ; for that both the daughters ſhould have been (as Littleton ſays) but 


ne heir, Co. Litt. 163. b. 


(O) Where Feoffee of one ſhall have Aid of the other. 


. IF one parcener makes a fe:fment in fee, and after her feof- 
tee is impleaded, and wwches the feoffor, ſhe may have 


aid of her coparcener 4% dereign a warranty paramount; but never 


recen pro rata againſt her by force of the warranty in law 
upon the partition. Co, Litt. 174. 

2. In ſome caſes the feoftee of one coparcener {hall have aid 
of the other parceners to dereign the warranty paramount, and 
therefore if there are two coparceners, and they make partition, 
and the one of them ift, her fon and heir apparent, and dies, 
the yen is impleaded ; albeit he be in by the feotfment of his mo- 
ther, yet thall he prav in aid of the other coparcener to have 
the warranty paramount z and the reaſon of the granting this 
aid is, becauſe the qvarranty between the mother and the ſon is by 


law annull'd, and therefore the law gives the ſon (tho' he is in 


P 4 | by 


| 
| 
[7 
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by feoffment) to pray in aid of the other parcener to dereign 
the warranty paramount. Co. Litt. 174. 

3. If a man be Lilo of lands in fee, and has i ſſie baus 
daughtei , and male a yift in tail to oe of them, and dies ſeiſed 


of the reverſion in fee, w hich deſcends to both liſters, and the 


donee or her iſſue is impleaded ; the thall not pray in aid of the 
other coparcener, either to recover pro rata, or to dereign the 
warranty paramount : vecauie the other is a ftranger to the eftaie 
tail, whereof the eldett was tole tenant, and partition never was 
or could be thereof made. Co. Litt. 174. b. 


(P) Actions by one againſt the other. 


15 W HERE there are three parceners who mate partition, 
and one has an equal part, and another has tes much, and 
the third. 723 little, he who has too little ſhall ſue alone againſt 


him who has too much omy, and the firſt who has equal ſhall. 
not be party; tor he did no wrong. Pr. Error, pt. 131. cites 


42 AT 22. 

2. An aſſiſe of * preſentment doth not lic between par- 
ceners when one of them uſurps in the turn of anther ; becaufe 
of the privity which is between them, and the words of the 
writ are againſt Lim that deforces the advowſon. Jenk. 2. pl. 1. 
Cites 20 E. 3. 15 E. 3. Fitzh. Darrain Preſentment. 

3. But one parcener may have a quare impedit againſt another, 
when her turn is diſturb'd by the other parcener. Jenk. 2. pl. 1. 
cites F. N. B. 24 

4. One cannot have meridancgſtar againſt the other. See 
F. N. B. 196. (L)—But may have a nuper obiit. See F. N. B. 
197 (A) &c.—And fo of a rationabili parte. F. N. B. 9. (BY &c. 


(Q) Actions againſt others. [7 what Actions they 

all join. 

1. wW HERE ww dL“ lere are heirs, and the ene entert, and 

* one avhs Ha, no right oufis her, and fi brings afſiſe in her 

name alone, and all this matter found by * verdict 3 and becauſe 

ſhe hath right apainit all who hath not right, therefore ſhe re- 
Covered by aw ard; Br: En tre Co ng. pl. 59. cites 26 Aſſ. 2. 

2. A; 25 of ret ent by E. the defendant ſiid tho 1 the plaintiff had no- 
thing ui, in common avith 7 8. The er 7g A. aller of the plaiu- 
tiff vhs 15 alius, nt named, judgment of the writ; and if XC. 
nul tort. / ws found hat M. was 6e jd 1 in fer of the rent, and 
died ſciſed, and the reſii 0. ele ded to A. and . which A. had i iſſue 
. S. aud died; and 7 7 %%, 4! thin ages A and . togk her in 
ward, and reid the whole rent to hor e401 ue, and none to the 
uſe of J. S. nor was any thin Z ailigned to J. 5. in allowance, 


5 


nor had the auceſtor auy other land; and by award the writ, 
was 


daug/ 
cauſe 
feren, 
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was abated, by the not naming J. S. quod nota. And ſo ſee . 
the * ſeilin of one is the ſeiſin of both; quod nota bene. Br. . 
Joinder in Action, pl. 60. cites 36 Afl, I. 

3. If land in fee ſimple and fee tail deſcend to tao ſiſters, and 
they make partition, ſo that the one has the fee ſimple land, and the 
other the land taited, and ſhe who has the land tailed aliens and dies, 
and her iſſue brings formedon, and the Zenant ſbeaus this matter, 
the iſſue and his aut ſhall join, and the one ſhall recover the 
whole, But Brook makes a quzre thereof, and ſays that the 
ather fifter who has the land, cannst join in the formedon, for ſhe 
has her portion. But if he had alien'd the fee ſimple land alſo, be- 
fore the iſſue of the other had brought the formedsn, then it ſeems 
that both ſhall well join. Br. Formedon, pl. 2. cites 20 H. 6. 2. 13. 

4. After partition the one heir ſhall have formedsn alone. Per 
Brook. Br. Formedon, pl. 2. 

5. Parceners ſhall join in quare impedit when a ſtranger pre- Contra. For 


ſents; for he claims the whole advowſon againſt them both. 2 
I , 


Jenk. 2. pl. 1. the eldeſt 
ſhall have 


the preſentation. Br. Joinder in AQtion, cites 5 H. 3. 8.—But if two coparceners join in quare im- 
petit and ore e cavin with defendant counts falſely, and will not agree with her companion in a 
true count; the other may have a ſubp2na againtt her, tg compel her to join and agree in the count. 
Br, Conſcience, pl. 12. cites 6 E. 4. 10. | 


6. But if four coparceners of an advowſon are, who preſent [ 178 J 
by turns, and one ſuffers an uſurpation, they ſhall all join while — 
the coparcenary continues, but nt after partition made. Keilw. 8 


1. Mich. 12 H. 7. Anon. contra. 
After com- 


peſibian to preſent by turns, they may join in qua. imp. 2 Inſt. 365. 
7. Coparcenary is t, ſevered or divided by law by the death of But the if- 
any of them ; for if one die, her part ſhall deſcend to her iſſue, 2 
and one pracipe ſhall be againſt them; for they ſhall never join as ceners (be- 
heirs to ſeveral anceſtors in any action anceſtrel : but when one caute feve. 
; AER: . . - ralrightsde- 
right deſcends from one anceſtor, and then propter unitatem juris, ſcend) ſhall 
thy they be in ſeveral degrees from the common anceſtor, yet never join 
thall they join. Co. Litt. 164. | deim 


their mo- 


thers, and yet when they have recovered, a writ of partition lies between them. Co. Litt. 164. 


8. If a man has ie tw daughters and is diffeiſed, and the Bur in the 
daughters have iſſue and die, the iſſues ſhall join in a precipe z be- ene caſe, 

& 9 | J Præcipe; F the two 
cauſe one right deſcends from the anceſtor : and it makes u dif- daughters 
ference whether the common anceſtor being out of poſſeſſion S beer 
died before the daughters, er after; for that in both caſes they [oro yy 4 
muſt make themſelves heirs to the grandfather, which was laſt ad bon 
ſeiſed, and when the iſſues have recover'd they are coparceners, &ifſcifed, | 
and one præcipe ſhall lie againſt them. And likewiſe if the _ 
ſues of two coparceners which are in by ſeveral deſcents, be dif- iſſue ſhall 


ſeiſed, they ſhall join in 4%. C. L. 164. 3 


veral rights deſcended to them from ſeveral! anceſtors. Co, Litt. 164. - Ard yet when they have ſe- 
verally recovered they are coparceners, and one ptæcipe lies againſt them, A re/caſe made by one of 
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them to the other is good. Co. Litt. 264. Ce note a diveriity inter aeſcenſum in capita, and iq 
Lirpes. Co. Litt. 104. ä 


9. Two parceners ſhall have a «crit of apel, and by their 
count ſuppoſe the common anceſtor to be grandfather to the one, 
and great-grandfather to the other. Co. Litt. 164. 
10. They muit join in debt for rent, 3 Mod. 109. Paſch. 
2 Jac. 2. B. R. Anon. Obiter. | 
712 Med. 86. 11. They muſt join in an avowvry. 1 Salk. 390. Mich. 7 W. z. 
D. R. Stedman v. Bates. 


. a 
s Mod. 141. S. C.—Carth. 364. Page v. Stedman. S. C. and held that if ene diſtrains, the org' 
io make corn2ance in ber own right, and as bailiff tg her fijter for the intire rent, 


3 Coparceners make but one tenant to a præcipe. Per Holt 
in Ch. J. Comb. 347. Mich. 7 W. 3. B. R. Stedman v. Page. 
13. They muſt join in one action of treſbaſt, and fo in 2 
in wit of * Mertdanceftor, where only the right is concerned, and therefore 
ex'ry &. much more in replevin, which goes to the right and to th: 
Seb 3 poſſeſſion. 12 Mod. 86. Stedman v. Page. 


(R) Actions, Joinder by them, h in ſeveral De- 


Sees. 


1. ſad O brought writ of cofinage of the ſeiſin of W. hs wa; 
great grandfather ts the one, and great great grandfather te le 
ether, and yet well. And yet the fatute of Glouceſter, cap. 6. 
auills, that where the one is of a longer degree than the atber, ther: 
they ſhall have recovery by writ of mortdancęſtor. But ſee the ſta- 
tute 15 in the affirmative, and therefore it ſeems they may have 
this action alſo: and the fame law, that two coparceners, and 
the heir of the third coparcener, may join in writ of entry ſur 
diſſciſin. Br. Joinder in Action, pl. 117. cites 19 E. 2. 

2. Tine was levied 2 A. for life, the remainder to taus baren, 
and their famet in tail; the tenant for life died, the two barons aud 
their femes had iſſue and dy'd before entry, the one iſſue and a firan- 
ger enter'd, and the other iſſue brought ſcire facias upon the fine of 
the msiety, and good, for it was agreed that the ifſues in tai: 
ought to fever in action, and not join in action; for it is a 75! 
gift, but ſeveral inheritance. Br. Joinder in Action, pl. 38. cites 
24 E. 3. 29. 
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12 man 

ſeiſed of 

certain land 
in fee, has - 
Tue 2 daughters and dies, and the daughters enter &c. and exch of them has iſfue a ſon, and die 
without partition made between them, by which the one motety deſcends to the fon of the one parcenery 
and rhe other moiety deſcends to the for of the ther parcener, and they enter and occupy 18 common 
ard are diſſeiſed, in this cafe they ſha!l have in their two names ore e and not two aſlites. And 
the cauſe is, for that albeit they come in by divers deſcents &c. yet they are parceners, and a izt 
of partition lies between them. And they are not parceners, having regard or refpeR only to the 
ſeiſin and poſſeſſion of their mother, but they are parceners rather, having reſpect to the eltats 


Which deſcended from their erandfather to their mothers ; for they cannot be parcener: if their w 
| chers 


but their heirs fl all ſever in action; per Cur. Ibid. 


3. Aud where c:parceners are diſſciſed they may j5in in action, 
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ghers were not parceners before e. And ſo in this reſpect and conſideration, viz. as to the firſt 


deſcent which was to their mothers, they have a title in parcenary, the which makes them parce- 
ners. And allo they are but as one heir to their common anceſtor, viz, to their grandfather, from 
whom the land deſcended to their mothers. And for theſe cauſes before partition between them &. 
they ſhall have an afliſe although they come in by ſeveral deſcents. Co, Litt. S. 313. 


4. If abatement or abgſi be mad againſt tao coparcenors, and the The ae 


. . . bu 2 :4 th 
ene has iſſue and dies, the iſſue and the other ſhal! join and re- = a 


cover the land, but the damages ſhall be ſever'd. Br. Joinder 4% 

f ion, pl. 98. cites 11 H. 4. 16. done to the 
in Action, pl. 98. cite 4+ If _—— 
fiſter, ought to ſever in action. Br. Several Precipe, pl. 9, cites 24 E. 3.— Aunt and niece ſhall 
have 204 jointly, for watt done after the deceaſe of the etber ſiſter, and for waſt done before, the 
aunt may count of waſt done to her own diſherifon only and all in one writ, Vid. Kelw. 195. b. 


pl. 17. cites 45 E. 3. 3. pl. 11. 35 H. 6. 23. per Fortelcue, & 11 H. 4. fol. 26. 


5. The aunt and the niece may join in ſur cut in vita upon 
alienation made by the baron, their common anceſtor, or upon reco- 
dery had againſt the baron and his feme. Br. Joinder in Action, 
pl. 105. cites F. N. B. Cui in vita. 


6. If there are 2 coparceners of a reverſion, and waft is com- This point 


mitted, and one dies, the aunt and niece ſhall join in an action 2 
of wait, Co. Litt. 53. b. : doubted of 
by ; ]. For 


they ſaid, that the books cited do not warrant the opinion, and that other authorities are contra. 
1 Salk. 185. 19 W. ;. C. B.—and cited Mo. 34, 110, 40, 127. 

* Mo. 34. pl. 110. is generally that two parceners may join in waſt againſt their leſſee. Trin. 3 Elia, 
Anon., and Ibid. 49. pl. 427. is agreeable to Co. Litt. 53. b. 


7, Where tus coparceners are, and the ene has iſſue and dies, if 
the iſſue and the other enter and are difſeiſed, they may join in 
aſſiſe, becauſe the coparcenary continues; and ſo if there were 
20 de/rents where the coparcenary continues and no partition 
had. Br. Joinder in Action, pl. 40. cites 9 E. 4. 14. 

8. Where tao tenants are in, the one as heir te his mother, in 
the one mciety, and the other as heir to his mother, of the other moiety, 
and they are to demand, they ſhall demand by ſeveral praciper. 
Br. Several Præcipe, pl. 1. cites 37 H. 6. 8. | 


S) Where Damages recover'd jointly /hall enure in [ 180 ] 
Severalty and not ſurvive. 


I. IF three coparceners recover land and damages in an affife of But i all 
mortdance/tor, albeit the judgment is joint, that they thall —_ 
recover the land and damages, yet the damages being acceſſory, "jon by force 
tho' they be perſonal, do in judgment of law depend upon the of an egit, 
freehold, being the principal, which is ſeveral; and tho' the —_ 
words of the judgment be yoint, yet ſhall it be taken for diſtribu- died, the 
tive, and therefore if tav9 of them die, the intire damages do not third ſhould 
ſurvive, but the third ſhall have execution according to her portion. _ kay 
Co. Litt. 198. ſurvivor till 


the whole damages be paid. Co. Litt. 198. 
(T) Actiom 
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(T) Actions ſurvive, in what Caſes, or by whom 


to be brought after the Death of one. 


. I F two coparceners have cauſe to have cavit, and one dies, 

the action is gone, for there is no ſurvivor, and the adi 

. 1s real; otherwiſe it ſeems of 2 eſpaſs and things perſonal. 
Br. Jointenants, pl. 51. cites 33 E. 3. & Fitzh. ceſſavit 42. 


® The word 2, In aft exception was taken to the writ, becauſe two co- 


* ener, and the heir of the 3d join'd in the writ, whereas the 
but i: cems hufband of the 3d ſiſter, being tenant by the curteſy, was living 


non d de and for this was cited 22 H. 6. 21, 22. But it was anſwer' d. 


mined, — 
* that his joining would be to no purpoſe; for he is not to "Viz 


being ex- 


- ns ”-— being determined; and the Court were of the tame opinion. 
4 Le. 164. pl. 269. Mich. 29 Eliz. C. B. Sir Richard 


by the cur- 
tefy, and ſo Lewkner's Cale. 


he has no 


Ll 
cauſe to complain. And the whole Court was of opinion, that becauſe the term was ended, the 


writ was good notwithitanding the exception. Godb. 115. pl. 136. S. C. by name of Lewknor e, 
Ford.. C. and s. P. 4 Le. 226, 227.— le. 48. pl. 63. 5. ©, 


(VU) Againf them. In what Caſes they muſt 6+ 
join'd. 


*$. P. rb 1. FNIRY in the Quibus againſt two of diſſeiſin done to the 
T 


* demandant. e defendant demanded judgment of the 
feents; for writ; for the grandfather 7 the tenants was ſciſed & c. and dicul 
77 


they ue 2* ſciſed, and the land deſcended to tas daughters, who entered and died 
pea ferjed, and the two now tenants are in, the one as heir to his mather 


— in the ene maiety, and the other as heir ie his mother of the other 
2 moicty, and fo ought to have ſeveral writs or ſeveral p; Acißer but 
A B. CC the opinion of the Court e contra;“ for as long as they are in as 
parceners, Coparceners, and in caſe of coparcenary, and 1 par tition mad: 


. e writ of partitione faciend” lies between them, and therefore 


7 183 joint præcipe lies againſt them. Br. Several Præcipe, pl. 1 
bee they Cites 37 H. 6. 8. | 

are in by - | 
were! titles, er by partition, Br, Joinder ia Action, pl. 43. cites 39 II. 5. 8.— but is miſcit*d, 
and ſhould be 37 H. 6. 8. 


[ 181 ] (W) Pleadings, Count &c. 


ny . A SSISE by 7 femes and 5 did not fue, by which they were 
— 58 fſummon'd and fſever'd, and the 2 received to ſue alone, 


bueught a W ho made their plaint of ru parts of ſeven part? of teu meſuagesy 
writ and aus carves of land, 41. 15. 2 d. rent, and of the miiety of ſeven 7 


damages, becauſe the waſt was not to his diſheriſon, and the 
pired, the land he ſhall not recover againſt the defendant, the term“ 


aſlit 
deed 
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nc mei. | inentii jaint was chal- demanded a 
df the ſame tenements eum pertinentiis, and the plant —— 


lenged, becauſe they did not How if the ſeven parts are the whole u n 
tenements or nat; by which the plaintiff faid that they were, and ſuited, and 


the plaint adjudged good. Br. Plaint, pl. 11. cites 10 Aff. 12. 9 —_ 


three parts of a houſe divided into five parts and well, Br. Plaint, pl. 11. cites M. 77 E. 8. 


2. Aſſiſe againfl teu coparceners ; the ane made default and the 
aſſiſe was awarded againſt her by default, and the other pleaded a 
deed of the anceſtor of the plaintiff made ts the anceſtor of the tenant 
with warranty. And it was awarded that ſhe may plead this 
for her niciety well enough, and for no more; quod nota. 

Br. Aſſiſe, pl. 469. cites 13 E. 3. 

3. Four coparceners are of an advowfin, and three of them grant 
and confirm that which to them belongs therein to the fourth, and it 
is no title without ſhewing deed; by the opinion of the Court. 

Br. Monſtrans, pl. 47. cites 21 E. 3. 37. | 

g. But in replevin, the defendant avowed for a rent fer equali- 
ty of partition between 3 ſiſters reſerved, and did not ſhew any 
deed of the reſervation; quod nota. Br. Monſtrans, pl. 3. 
cites 2 H. 6. 14. | | 

5. Where avowry is for vent reſerved upon equality of partition, 
upon partition made between txvo parceners, it is a good piea that 
they were three parcencrs, and that the third at the time of the par- 
tition avas out of the country, and came back within age and re-en- 
ter'd, and the other ſaid that the third afler releaſed her elate, 
aue hoc that de enter d 4 Priſt ; and the others e Contra. 

Br. Avowry, pl. 68. cites 24 E. 3. 51. 58. 

6. In precipe quad reddat, if the tenant ſays, that he has nxthing Br. Mainte. 
but in coparcenary with W. N. not named, judgment of the writ, — 
the other ſhall ſay, that ſole tenant as the writ ſuppeſes, abſque hoc ri. dies 
that I. N. any thing has, and not abſque hoc that he Hold in c- 22 H. 6. 16. 
parcenary with W. N. And fo upon jointenancy. Dr. Iſſues — 
Joines, pl. 59. cites 22 II. 6. 17. | 3 8 

| 295. cites 
$. C. So where they are in ſeverally, the one ſhall ſay, that he is tenant of the moiety in [everalty, 


aue hoc that ti other any thing bas, and the other Wall ſay the like tor the other moiety ; per 
Dziby, quod Curia conceii:t, Br. Several Præcipe, pl. 2. cites 37 H. 6. 8. 


7. It is good iſue that they bald in common by deſcent &. and Br. Parti- 
therefore it ſeems that it is not pregnant; quod nota. Br. Ne- den, 58 
gativa &c. pl. 36. cites 36 H. 6. 19. OY” 2 Pp 

8. He who pleads that the plaintiff has nothing but only in co- Sowhereths 
parcenary with F. N. ought to /hew how, wiz. That A. was enen 


6 . . . 4 4 - 
feiſed and died ſeiſed, and they as daughters and heirs entered. a —_ 
Br. Coperceners, pl. 7. cites 2 E. 4. 7. 3 | 

vid, 


9. In eeAment brought upon a fee made by tæus coparceners, 
the declaration was quod dimiſerunt ; exception was taken, that 
the leaſe is the ſeveral leaſe of eacli of them for her moiety, and 
It was ru!'d a good exception, Mo. 682. pl. 929. Mich. 42 & 
43 Lliz. Milliner v. Robinſon, 

36. In 
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1 Salk. 390. 
STEDMAN 
v. Barts, 
S. C. ad- 
judg'd ac- 

cordingly; 
tor dy Lit- 
tleton him- 
IJ 182 
ſe!f, both 

ſiſters muſt 


Parceners. 


10. In replevin the plaintiff declared for taking bricks &e, 
The defendant made cognizence as bailiff of one F. B. and G. 
his vije, ſetting forth, that one S. B. was ſeiſed in fee of the 
lands in which &c. and being ſo ſeiſed, made a leaſe thereof to 
Griffith for 44 years, rendring rent; that S. B. died, and the 
lands deſcended to his daughters coheireſſes, one whereof mar- 
ried the ſaid J. B. and the other was the preſent Counteſs of 
Saliioury, and ſo made cognizance for a moiety of the rent; and 
upon demurrer, judgment was given for the plaintiff; becauſe 


join; they . 
both take as One coparcener cannot make ſuch an avowry for a moiety of the 
8 dy 5 rent before partition, though they have ſeveral inheritances. 
cent, an : . : 

make but 5 Mod. 141. Mich. 7 W. oO Stedman V. Page. 

one heir, to 


whom the rent deſcends as one intire inheritance.—Carth. 364. S. C. Pact v. SrEDNMAN. The 
defendant ought to have made conuſance tor the whole rent as bailiff to both ſiſters. —So where ane 
fifter diftreins, ſhe muſt avau in her own right, and alſo 41 bailiff to her fiſter for the intire rent, and 
not for a moiety only in her own right. Ibid. Comb, 347. S. C.—S. C. cited by the Reporter. 


2 Lutw. 1210. in the Caſe ot Olmer v. Sheaf. 


See Parti- 
ton (E. 2). 


(X) I here in a real Action by one Parcener againſt 
another Judgment ſbull be given in Severalhy. 


4. IF two coparceners be, and ane diſciſe the other, and the 

diſſeiſee brings an i and recovers, it has been ſaid, 
that {he ſhall have judgment to hold her moiety in ſeveralty; 
and this ſeems (ſay they) very ancient, and thereupon voucl: 
Bracton. (L. 4. fo. 216. b.) Si res fuerit communis locum ha- 
bere potuit communi dividendo judicium ; and fo (ſay they) if 
one coparcener recover againſt another in a. nuper cbiit, or a 
rati;nabilt parte, the judgment ſhall be, that the defendant ſhall 
recover and hold in ſeveralty. Co. Litt. 167. b. 

2. But Britton is to the contrary ; for he ſays, Et fi aſcun des 
parceners ſoit et ou diſturbe de fa ſeiſin per ces autres parce- 
ners un, ou, pluſors, al difleiſee viendra aſſiſe per ſeveral pleint 
ſur les parceners & recovera, mes nemy tener en ſeveralty, mes 
en common, ſolonque ceo que avant le fiſt &c. and this ſeems 
reaſonable; for he mult have his pudement according to his plaint, 
and that was of a moiety, and not of any thing in ſeveralty; 
and the ſheriff cannot have any warrant to make any partition 
in ſeyeralty, or metes and bounds. Co. Litt. 167. b. 


(Y) Equity. 


I, TE tawo coparceners bring quare impedit, and the one counts 4 
falſe count by covin had with the defendant, and will not agree 


with his companion in the true count, there his companion may 


a againſt him to make him agree with bim, per Moyle 
Br. Conſcience, pl. 12. cites 6 E. 4. 10. 


For more of Parceners in general, ſee Aid of a common 
Perſon, (A. a) &c. Partition, and other proper Titles.) 
: Pau 


(A, 


2 


not t 
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2. | * Before the 
Pariſh. council of 
| Lateran 
there were 
no pariſhes, 
Per Hobert 
Ch. J. Hob. 


(A) What is or ſhall be intended a Pariſb or a Vill ua ty Rick. 


only in a Pariſh. _— 
But fee Co- 
fl. VV HERE a pariſh is alleged generally, this ſhall be intend- * — 


ed to be a vill, and to be the ſame with the vill, and cap. 32. f. 8. 
not to contain more vills unleſs it be ſpecially alleged; but a where pa- 


* . . — — 1 iſh 
vill and a pariſh is all one, and it is ſufficient to allege a pariſh 1 3 


where a vill is required, as appears by diverſe caſes, upon act of have been 
varliament, called the flatute of additions, which requires that the before that 
vill be named, yet it being alleged that he was of ſuch a pariſh Originatny 
{uſlices 3 and for this purpoſe the long quinto of Ed. 4. 141. and che king- 
diverſe other books were cited, and 2 Init. 669. per Holt; and _ in re- 
therefore the alleging it at a pariſh ſuffices; for the pariſh of St. . 


. vil mat- 
Giles's is a vill. Skin. 5 54. Mich. 6 W. & NM. B. R. in Caſe of ters, 24 
Wilſon v. Laws. vided into 


: vills only, 
and pariches were diviſions only in reference only to eccleſiaſtical affairs, and the common d took 


re blem, inſomuch as a fine was not admitted of lands in a pariſh; but in proceſs of time 
darithes became divitions taken notice of in reference to civil matters, and are now uſed in fines ; 
«14 though a place ſpoken of ſimply is intended a vill, yet ſtabitur preſumptioni donec probetur in 
contrarium. Per Atkins, Freein, Rep. 228. Trin. 1677. in Cate of Addiſon v. Otway, 

+ Adjudg'd. Mich. 6 W. 3. 2 Salk. gor. cites S. C. bid. cites S. P. Adzudg'd. Mich. 
io W. 3. B. R. Vinkeſton v. Ebden.—It ſhall t be intended that there is more thax one par iz 
a city, unleſs the contrary be made to appear. L. P. R. tit. Pariſh, cites Trin. 23 Car. B. R. For 
iome cities have but one pariſh. Ibid. 


2. A pariſh may contain a whole hundred ; as the pariſh of 
Taunton Dean contains the whole hundred of Taunton Dean. 
Arg. Skin. 560. Mich. 6 W. & M. B. R. in Caſe of Hicks v. 
Woodſon. 


For more of Pariſh in general, tee C hiirchwardens, 
| Dikmes, Poor, and other Proper Titles.) 


Pariſhloners. 


_—_— Pariſhioners, 


bei 
I2 
Pariſhioners. bin 
1St 
Cat 
4 Bt tor 
| | | tion 
(A) Their Per &c. And compellable to do what. oh 
I. PAriſhioners may pull dawn a qvall that hinders them in their "Sha 
away to church. Arg. Ow. 72. cites F. N. B. 185. b. 
2. In things of iter, as in common, pariſhioners cannot [For 
preſcribe; but in things of eaſement, as a way, a man may pre- 
ſcribe; per Owen; and per Anderſon, none may preſcribe but 
thoſe that have perpetual continuance, and therefore tenant for 
: years or for life cannot preſcribe, but muſt be aided by cuſtoms, 
( 184 J Walmſley accordingly; for there is no deſcent or ſucceſſion in 
pariſhioners. Owen 72. Hill. 37 Eliz. Goodway v. Michel. 3 
3. They are compellable to put things in decent order ; but the | 
judgment of the majority is the only rule for the degrees of that 
decency; and the Court inclined, that a rate for that purpoſe is 
binding; as for —_— the communion table out of the body of 
the church into the chancel, or raiſing it higher &c. Farr: 
70. Mich. 1 Ann. B. R. Newſon v. Bauldry. | | 
4. Pariſhioners have right to view pariſh bes. 11 Mod. 
134. Trin. 6 Ann. B. R. Love v. Dr. Bentley. 
5 Rep. 66. 5. Pariſhioners are a bedy politic to many purpoſes, as to vote 
Chamber- at a veſry if they pay ſcot and lot; they have a ſole right to 
lain of Lon- . : - . * . . 
Jon's Cafe raiſe taxes for their own relief, without the interpoſition of any 
—1 Mod. ſuperior court; may make by-lawvs to mend the highways, and to 
194. make banks to keep out the ſea, and for repairing the church, and 2 A 
making a bridge &c. or any ſuch thing for the public good, and 
by the 3 & 4 U. 3. and 7 Anne, to tax and levy porr rates, and ow 
to make and maintain fire engines, and by g Ges. for purchaſing 3 
wwork-houſes for the poor. Arg. 8 Mod, 354. Paſch. 11 Geo. 1: Howard” 
Phillybrown v. Ryland: 
| 2.1 
: 5 incloſe 
(B) Major-Part. How far binding to the reſt, beaſts r 
into th 
1. A RULE was obtained by ſurprize, for leave to file an in- pl. 48. 
formatim againſt E. and ſeveral other pariſhioners of the 3. 3 
pariſh . in Eſſex, for laying a tax upon themſelves for Pords, 7 
carrying en a ſuit againſt their vicar in the Spiritual Court for in- W d dart 


continency. And the Court held they might /awfully tax them- ſhall ha 
ſelves by conſent, to carry on a ſuit for the public good of ht King's | 
pariſh ; but in that caſe the majority could not bind the reſt with- that aft, 


out their conſent, as in caſe of other rates. But the information S 
being which the 


1 
i 
1 
14 
94 
| 
& 
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being filed, it was referred to the Maſter of the office. 
12 Mod. 440. IIill. 12 W. 3. The King v. Sir Hugh Everard. 

2. Whether a majority of pariſhioners may make a rate to 
bind the reſt for the repairing or adorning the chancel? for that 
is the ſpecial freehold of the parſon; Chethire here quoted the 
Caſe of Ross v. Hawkixs, 9 W. 3. B. R. where a libel was 
tor a parilh-rate to repair a church and chancel ; and a prohibi- 
tion granted for two reaſons : 1. becauſe the chancel ought to 
be repaired by the parſon; 2. becaufe 'twas ſuggeſted the rate 
was not made by a majority. Yet becauſe they had not gone 
to try that point, the Court ſaid it was no cauſe for a prolibi- 


tion. Far. 70. Mich. 1 Annæ, B. R. Newſon v. Bauldry. 


[For more of Pariſhioners, ſee Churchwardens, Proh!- 
bition, Uletry, and other proper Titles. ] 


Park. [ 183 J 


(A) Matters relating to Parks, 


1, PARK ſigniſies a great quantity of ground incleſed, privi- It conſiſts of 
leged for wild beaſts of chaſe by preſcription, or by the King's vert, veni- 


ſon and in- 


graut. Co. Litt. 233. A. cloſute, and 


| if it de de- 
termined in any of them, it is a total diſparking. Cro, Car, 60. Hill. 2 Car. C. B. Sir Charles 
toward's Cale, —A park mult be incloſed. Co. Litt. 233, a. 


2. In action upon the ſtatute, it was agreed that a man may 
incloſe his land, but he ought nt to make thereof a part for wild 
beaſts auithout licence of the King ; for it he does, it ſhall be ſeiſed 
into the hands of the King; per Cur. Br. Action ſur le ſtatute, 
pl. 48. cites Itin. Not. Temp. E. 2. 
3. 3 Ed. 1. cap. 20. f. 1. provides for * treſpaſſers in + parks and tes conſe 
onde, that if any be thereof attainted at the f ſuit of the party, great 3 


and large amends all be awarded, according to the tre/paſs, and that at the 
ſhall have three years impriſonment, and after ſhall make fine at the common 


King's pleaſure { if he have whereef, ) and then ſpall jind goed ſurety, — 8 
that after he fhall nos commit like treſpaſs. | an action 


| of treſpaſs 
ſhould, as in other caſes, recover no other damages, but according to the quantity of the treſpaſs, 
Which the plaintiff for treſpatſes in parks and yivarics eltermed at a high rate; but the country com- 

vi. XVI. Q, Hh monty 
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monly found the damages very ſmall; for the common law gave no way to matters of pleaſute. 
(wheicin moſt men do exceed] for that they brought no profit to the commonwealth z and therefore 
A is not lawful for any man to erect a park, chate or warren, without a licence under the Great 
Seal of the King, who ts pater patriz, and the head of the commonwealth. 2 Init. 199. 
® This ſtatute exterar 197 other treſpaſs in parks Heide Hunting ; ſo that if a man does .any other 
reſpaſs in a park, he is out of the danger of the atute, tho“ within the words of it. Per Moun- 
eazue Ch. J. Pl. C. $8. d. Hill. 6&7 E. 6. in Caſe of Parttidge v. Strange.—S. P. 30 E. 3. 11. 
a. b. the Caſe of the Counteſs of Athel v. Walton. —2 Inſt. 199. cites S. C. and ſays, that by the 
word 'treſpais) in this ac . is underttood when - man ther chaſe, in a park, or &y bow or other 
erg ne endeavours fe kill ſome of the game of the puck a; pore 7 ve liberty and privilege of the park, 
and 13! when the Lord of a park takes beat to azittment zu his park, and the owner breaks the park, 
and taxes them away without a: Een t for their peſture ; tor that is not within theſe words, de 
malefactoribus in parcis, becauſe the treips 1's concerneth not the liberty of the park by chaſing of the 
game thereof, but is a co//areral treſpaſs, & tic de ſimilibus.— “ By the word (park) is underſtood a 
la park, u heteunto three things are required. 1. A Jer, either by grant or by preſerip - 
tion. 2. Ieclaſure d pal ie, wall or hedge. And, 2. Beaſts ſavages of the park, But this ſtatute 
eatendet} not to 2 nominal! park ere Red withour lawtul — aibeit it be called a park; ſor this 
ſtatute is very pena', 204 zerefore, as hath been ſaid, extendeth only to a lawful park : but he may 
have an action of tr-!pals at the common law, quare claufum fregit, & unam damam cepit &c. 
2 Inſt. 199. —Tretfpaſs de malefctor bus in parks, and counted of a ireſpaſs in the foreſt, and the 


the aFi-n 4:4 not lie; ; for the ftarute is taken ſtrictiy of parks; but 


opinion of the Cour! was, tint the 4 

the defendant hall vw niſh? d by 0 ita ute of chart: de toretta, and not otherwiſe. Br. Action fur 
le Statute, pl. 15. cites 2! H. 7. Br. Parliament, pl. 72. cites S. C. ſt extends not to # 
ſubiect; for "he law 1s fo pen al, that it mal! not be taken by equity. 2 Init. 


ſore ſt in the hands ot 2 0: 
* * . * * # 
299.—Neither does it extend, to a chaſe, Did, * A man/*al/ not recover double damages, au 


Fate impriſurmen! of the party for „ 107 hunting in his park & general writ of weſpaſs, but 
by writ of treſpats «hi h mies mention of the ſtatute. Br. Action lur le Statute, E 2 10. cites 
2 Int. 200. For it is a max.m in the common law, that a ſtatute in the 


-* 


47 E. 2. 15.———-S. . 
aFrmative, without ar pretis 

therefore in this cate t : 5 ain iff may either 7 hate bis reme: 17 b the eomminn lau-, or po the /# atutes 
if he bring his action o! treſpals gener ly, without grounding he £ (ame 9 85 the ſtatute, chen he 
waives the benefit of the ſtatute, and takes Lis remedy by the common law. 


See pl. 6. in S. 2. And if 1 have nt 7b f t3 make fine, after three years 


_—_ = be od: 2 5 tal he Da ll find ine [ui 41 73 7 aiid Jy ' be canmt find lite 
ili 21 bel Fa, ec / 7, 15% 7 Fe ets 

F 185 } 8. 3 * . ,; ay wi ing guilty theresf be fugitive, a aud have 9:9 
land nr tenement ff zent (ether. Y he may be juſtiſied) [5 ſcen as 


the King ſoall. find it by iugue Le Hall be preclo med frain county 12 
County, and if Fe Ce hy * tha TH be cutlitabe 4. 
* The King S. 4. It is provided 4 c and agreed, that if none do fue zuithin e 
nat 7940 wear aud a day for the treſpaſs done, the * Ring ſpall have the ſuit. 


the tuit e- 
ther by in- 
difiment, [n/crination er action of treſpaſs upon this att, 2 Inſt. 201. 


S. r. And ſuc h as be faund guilty ther of by inqueſi, ſhall be 

puriſt bed in like manner in all prints as above is faid. 
This isun- 8. 6. And if ax. ſuc þ tre ſpaſſer be attainted, that he hath taker 
rn 2 lame beaſts, or ether thing in lis parks by manner of robbery, in 
eig, 222 Comllgy tarrying or relurning, lc the common law be executed pan 
r bin, as t:pcr him that is attainted of _ theft and robbery, as well 


—_— the ſuit of the King as of the party 


_— be park. 


Jf it oe are within the park tame deer, and miſioers come to hunt and kill veniſon, and they kill 2 
e Ever, and carty it away, mot knowirg the ſame 4% be ſs, this is no felony; for the intent 


tre 
the felony, and fo are the books to be underſtood. 2 luſt. 201. + Robbery in this act 


b #4 1K 17 141 
2 3 
4 taken 1 2 es {:nle. 2 Init, 201. 


Fr. aan 4. Treſpaſs again? three of breaking his park, and | chaſing in 


A. and killing] his ſavages, and the one appeared and the other di 40 


ute, pl. 11. uct; 


fegative expreſs*4 or implied, not take away the common law; and * 
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Park. 


t; and the plaintiF counted that he broke his park, and chaſed 
and killed his ſavages; the defend:int pleaded ut guilty z and there 
it is agreed that the day is nt material, bu: if he tid it at a. other 
day, it is ſalficient; and the Jury /7ur:d that he cine into the 
park to chaſe and kill ſavages ( but did nt will any ft n) to the 
damage of tao marks, viz. 13 J. 4d. for the tre ifs, art 134. 4d. 
jor cgis; and the plaintill prayed his judgment ana him who is 


found guilty, and releaſed his ſuit againſt the others; by which the 


Court awarded that the plaintiff recover againſt the deſendant 
40 8. Viz. 13s. 4 d. far the damages, and 13 8. 4d. for cots af- 
ſe(s'd by the Jury, and 13 8. 4d. more for c/ts * increaſed by the 
Court, and that the defendant be taken and impriſoned for three 
genre, and that he make fine 79 the King, and at the end of the 
three years that he /ind ſurety for his good behaviour, and that if 
he cannot find ſurety, that he ha abzure the realm. Br. Treſ- 
paſs, pl. 106. cites 5 H. 5. 1. | 


186 


cites S. C. 
Br. Coſts, 
pl. 19. cites 
8. C. 


* Ny the 
word: in 
the ſtatute, 
viz. (large 
amends /hall 
be awards 
ed) it the 
damages are 
too nail, 


the Court has power to increaſe them ; for the word (award) belongs properly to the Court, 


2 Ialt. 200. 


5. In an action upon the ſtatute for hunting in a park, the de- 
fendant pleaded that the plaintiſf had no park there; Brudnell 
thought the plea good; but Shelley J. held it 2 plea, becauſe an 
iſſue could not be taken thereon ;' for it could only be tried be- 


tween the King and the plaintiiF; and if land be imparked with- 


out licence, the King only can take advantage thercof; and 
theretore the defendant ihowd have pleaded nt guilty, Brook 
J. held that the plea was good; for it the plaiatiif had no 
park there, then the action did not lie, and it would be dan- 
gerous to plead not guilty, ſince the Jury muſt and againſt the 
defendant, if it appeared that he was guilty of the hunting, 
which yet might be in a place not impark'd: Ingletield thought 
either that plea or not guilty good. Spiiman tor the defendant 
ſaid, that if he pleaded not guilty, it would lie upon the plain- 
tiff to prove it to be done in a place imparked; to which Shelley 
| Afterwards Shelley held, that ior tlie 
killing only of the ſavages, no damages ſhould be recovered by the 
plainti{f in this caſe z but tota Curia contra. Kelw. 202. b. pl. 1. 
21 H. 8. Anon. | | 

6. In treſpaſs upon this ftatute, it was held that notwithſtand- 


ing the Qucen pardoned the offence, yet this does nat toll the plain- 8 


tuff of his remedy by the ſtatute to have recompence for the treſpaſs 
done him; and no action lies upon this ſtatute but for the 
chaſing, as it ſeems by the words of it, by the better opinion of 
the Juſtices at this time. Mo. 58. pl. 165. Paſch. 6 Eliz. Anon. 


the chafing) follow theſe words, viz. (in the ancient parts) which are omitted in Mo. 58. 


Dal. 0. pl. 
i3. is the 
I, ke 
ported in 


1 187 } 
the ſame 
worde. but 
alte the 
words ( for 
By a 


general “ pardon, the ranſom, the finding ſurety that he will not commit the like treſpaſs for the 
future, and the abjnring the realm for nonability of payment, is pardon'd; and then judgment is to 
be given for the damages, and impriſonment for three years. But quiere if upon finding ſurety not to 
offend any more, he [1a] be difchorgel of finding the other ſurety directed aiterwards, And quære 
ff the bond not o viiend any more, ſhall not extend to al! parks, and to Whom it thall be made, _ 


Q 2 


rr 


1 OO ß 


; ore Shih. 
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—_— = - * 
eder to the Queen or the phinti? But the Reporter ſays, Nota, that he ſaw ſeveral precedents in this 


a tion, a! eh uch were + 445 Harden νꝶ]m doming regi quam parti querenti, and alſo double re- 
e of } Sri; T 0 ey, according tothe words of the ſtatute; a i becauſe this action was in the gas 
tiſf's ov ES G, anathe tUrety dot ONCE TCO ted in the writ. Curia adv: bas e vult. D 238. 

Pi. 34. Pafch. Elie. Lord Shandois v. WIe. —— The Reporter cites a bccedent H. 24. H. 7. in 
B. R. here the detendant a pri oner in th * ea was compelled to tiud ſureties of London a an 5 
Southwark, tu 1 aid two st Southwark in 101. each, and himſelt in 401. to the King not 
to offend any more &. in any . and vivatles, contra formam itatuti; and the plaintiff ack non. 


Iv:d. - And LA Coke lays, that the 


l 1 F. . 
ledged ſatis:actlon of the damages, and det:ndant ibatquietus. 
recognizance, lure! mn and condition mutt Su in this manner. 2 Iuſt. 201. 
+ Th 0 the precedents in this action are ad tet yondendum tam domino regi quam parti querent!, 


yet by the regitter he may have the action in his Can name, as may be gathered trom ſome of the 
books. 2 Init. 200. 

It was held in B. R. that the fine and impriſonment is for the King, and not for the party, and 
the priſoner ſhall not be diſch arged without the King's wartau t tothe tame Jultices, Kelw. 39. a. b. 
Trin. 12 Hl. r, 2 1 ve, both. damages andi priſorment carcern the plaintiff, and there- 
fore the King's paricn ditpen ſe with them; 5 the ra»/om, the finding of ſurety, and the 
feregzrine the rea. , are an cuts exemplary and Concera the King, for which reafon he * pil» 


don the fame, 2 ink. 299. 


„The d iference is, when the preſcrip/ion is to pay money 
1 Il the zithes of ſuch a park, there perhaps if it be diſparked, 
he al! not pay any tithes; and where 'tis to Pay the ſhoulder 
of every buck or doe at Chriſtmas for all tithes of the park 
there, it it ditparbed, tithes ſhall be paid as of other land. 

Per Popham. Cro. E. 457. Paſch. 38 Eliz. B. R. in Caſe of 
Bed eld v. Feake. ; 
8. No ſubject can make a park, chaſe or warren within his 
own land for his recreation © picature, evithout grant or licence 
the King 73 and if he does it of his own head, in a % warrants 
e. ſhall be ſeiſed into the King's hands. 11 Rep. 86. Trin. 
£4 Eliz. in the Caſe of Monopolics. —87. b ibid, 
9. The K of park or chaſe properly extend to the buck, 
the doe, the fox, the martin and the roe, but in a common and 
legal ſenſe to all the beaſts of the foreſt. Co. Litt. 233. a. 
And Cook 10. A prohioition was prayed upon a ſuit in the Spiritual Court 
a gg for 7:thes in kind of a Park now converted mito tillage, upon 4 
den' Caſe, ſurmiſe de macs decimand;, 79 pay a buck and a de for all tithes. 
that fuch a And allowed by the Court, and reed, 1. tb7 they are fore nu- 
* ture, yet they may be given for tithes. So to pay pheaſants, Kc. 
rally fer tie 2. Tho they are not tithable of themſelves, yet they may be given 
pert us not for modus decimandi, as a great tree may be given for tithe of 
<2 al trees tithable. 3. That that is a diſcharge to the very ſeil, and 
t the park is only a liberty, and the owner may furniſh it with 


G 


ed. But it 
ſhall be pw game when he pleaſcth. Noy 148. Sharpe v. Sharpe. 


1 cularty for 
4, acres cantaired in wht * Noy. 148. Sharpe v. Sharpe. 


Cro. Car. 11, If oſſice of keeper of a park be granted to one, and after 
_—O the park is diſpartd, he thall not have the lodge for his life, for 
Howard's this belongs meerly to his oſſice, and he has it meerly in reſpect 
Caſe, S. C. of it; but the berbage and parwnage he ſhall have for his lite, as 
b4:10:s.P. the reſt of his fees; for they are diſtinct things granted to him 


& c. He ſhall have it in caſe of the King, if he diſpark. Per 


Walters Ch. B. Litt. R. 139. Mich. 4 Car, 
| 12, None 
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12. None can have a park but by grant or preſeription. 
6 Mod. 151. The Queen v. Dutcheſs of Buccleugh. 


[For more of Dark, ſec Doer-cealers, Diſmes, Trecpale, 
and other proper ities. ] 


Parliament. 


(A) Of the Mord Parliament, and ct will make 
a ions. 


1. Lord Coke in his Littleton tells us, that it is called 
Parliament, becauſe every member of that Court ſhould 


188 


ſincerely and difcreetly parler le“ ment for the general good of » x, ems 


the commonwealth ; and that this name before the Conqueſt was 
uſed in the time of Edward the Conteilor, and atter of William 
the Conqueror &c; That for the antiquity of this High Court 
oi Parliament, it appears that diverſe parliaments have been 
holden long before, and until the time of the Conqueror &c. 
Co. Litt. 110. a.—Dr. Brady in his anſwer to Mr. Petit's book 
intitled, The right of the Commons &c. ſays that this word Par- 
lament came in uſe here inſtead of magnum concihum, cr 
commune concilium & colloquium, about the middle of the 
reign of H. 3. and in time became of more frequent uſe. Sir 
H. Spelman too, in his Gloit. Verbo P'arliamentum 452. ipeak- 
ing of King John ſays, Hoc nomen Parliamentum non tum emi- 
cuit: but in pag. 449. that great antiquary ſays, Reperitur (fa- 
teor) vox antique in Canuti legibus, ſed e recentiore interprete 
Anglo-Normanno, Latine data; Danis enim & Saxonibus pere- 
grina vox. — And Mr. Prynne, in his animadverſions on the 
ath Inſt. is very elaborate on this head, and queſtions very 
much the antiquity of the treatiſe ſo much depended upon and 
extolled by Lord Coke, called the Modus tenendi Parliamentum, 
and ſays it muſt in all probability be compiled after the reign cf 
King H. z. when the word Parliamentum was grown into com- 


mon uſe, being not to be found in Glanvil or Bracton. 


2. If a parliament be aſſembled, and divers orders made, and 

a writ of error brett, and the record delivered to the higher 
houſc; and divers bis agreed, but no bills fign'd, this is but a 
convention, and no parliament or ſeſſion, as it was Ann. 12 Jac. 
| Q 3 in 


that this iu 
only 2a ter- 
mination 
uſed in the 
Laslich lane 
guage, as in 
the words 
heredita- 
ment, veſt- 
ment, &. 
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in which (as it was aſſirmed by them which had ſeen the roll) 
it is entered, that it is not any ſeſſion or parliament, becauſe 10 
bill wwas ene. See 33 H. 6. Brook Parliament 86. that every 
ſeſſion in which the King ſigns bills is a parliament. Hut. 61. 
Hill. Vac. 20 Jac. Anon. | 


(B) bo may fit and have Privil:ge in the Houſe - 
ons. b 
| 1s 
Dal. :8. fl. 1. PER Dier, if a man be nid in debt er treſpaſe, and is 1 
Su = choſen one of the burgefies or kniglits of parliament, and Ko 
L 35. after is taken in execution, he cannot have the privilege of par- 1 
[ 189 ] liament; and ſo was it held by the fages of the law in the caſe 
of one FERRTE RS, in the time of H. 8. And tbo” the privilege at P! 
this time was allowed to him, it was n. inus juſte. Mo. 57. pl. (. 
163. Paſch. 6 Eliz. Anon. 4 
2. Agreed by the lower houſe, that a perſon arreſted before he C 
avas choſen barges ought not to have the privilege ot the houſe. ak 
March 12. 1:92. Mo. 340. Firzherbert's Cafe = 
3. In the Caſe above, Cooke ſpeaker cited the Caſe of THonye Y 
ſpeaker, who was in the time of adjournment taken in execution 440 
at the ſuit of the Duke of Vork, and reſolved, on the meeting pr 
of the parliament, that the ſpeak: 7 ſhould not have his Privilege; at 
but they cted another ſpeaker. Mio. 240. | 41 
4. Per all the Judges about the 35 Q. Eliz. Perſons outlawed 6 
ought not to be knights and burgeties of parliament, and ſuch 70 
perſins outiaw'd may be arrefied by cap. utlag. privilege of GAs 
parliament notwithſtanding, and upon this the Queen com- 5 
manded that no ſuch ſliall be permitted in the parliament houſe, the 
And. 293. Anon. | - wel 
nev 
| ny 
| (C) Privilege, Extent thereof, pos 
MF 
| I. DeEfencant being burgeſs of parliament brought a letter wy 
| from the fpeaker to the King's Bench to ſtay &c. and it was 
| was O&1:Nowed by the Court; for it ought to have been a cf of 170 | 
| Privileche; and it was ſaid, when 'l horp was ſpeaker, hc had a 9s 
A gererai f fe fi ev for all actions againſt him &c. and it was held 4 Bk 
A ill; io; he ought to have had a ſpecial ſuperſedeas for every Corn 
''F action. And that the parliament i 5r/viledges the perion of Ph 1 
5 the merbers of it, and ſtays not the proceedings of the King's 47 5 
; Court. And fo in the Cafe of CurTrsIE v. Wrsrcorr, that 17 
5 if A. had recorered againſt B. in two ſeveral actions, and bad — 
= judgment &c. that B. might not have one audita querela, but fa 
ug to have ſeveral writs, Ney. 83. Hodges v. 3: vor. the f. 
4 « 03 pong 2. 'Tho' 1 Court will not proceed age Hun member that has vi 
g ops privileiiue of parizament; yet if a par: ment ann ſucs at law, FS: 
= . ſerved, and and a bill is brought here to be roltycd aunt that action, us 


| hl : Cou 
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Court will make an order to „ay proceedings at law till anſwer or no anſwer 

n 1 coming in, 
further order. Vern. 329. Trin. 1685. Anon. ain 
was granted 
againſt the defendant being a parliament man, but it was ordered not to enter an attach nent agalnſt 
him. 3 Ch. R. 21. per Ld. Keeper Bridgman 166». Anon. 


2. At a trial at bar, wherein mention is made of priviledge of 
parliament, Holt ſaid, That whereas it is ſaid in our books, that 
priviledge of parliament was not allowable in treaſon, felony, or 
breach of the peace, that it muſt be intended where ſecurity of peace 
is deſtred, that it thall not protect a man againſt a /zpp/icavit z but 
it holds as well in caſe of ndidnents or informations for breach 
of peace, as in caſe of actions. 12 Mod. 108. Mich. 8 W, 3. 

The Eing v. Culpepper. 

4. 12 & 13 IV. 3. cab. 3. ,. 1. enacts, That any perſon may The proceſs 
profecute any ſuit in any of his Majeſty's Courts at Weſtminſter, or *2ainſt any 
Chancery, cr Exchequer, er the Dutchy Court, or in the Court of — 
Admiralty, end in all cauſes matrimonial and teſtumentary in the Commons 
Court of Archers, the Prer:gative Courts of Canterbury and York, during the 
and the Del-gates, and a Courts of Appeal, againſt any Lord of 2 
Pur umeunt, or any of the e, citizens and burgeſſes of the Houſe tioned out 
of Communs, or their ſervants, or any ther perſon mtitled to privi- ef the taid 
lego of parliament at any time iimmediately after the difſulutton or —— os 
prorgatien of parliament, untill a ned parliament ſball meet, or the cial manner 
ſame be regt md led, and immediately after any adjournment of both —_ by 
Fhouſes fer above 14 days, untill both Heuſes foal! meet ; and the ſaid Ing — 
curls may, iter ſuch difſolution, prevogation, or adjournrient, proceed mons, by 
to give juilrment, and to make final decrees and ſemteucet, and award , 90 J 
execution thereupsn, any privilege of parliament notwithflandirg. liſtrels in- 

S. 2. Provided that this act fhall not ſubject the perſ7n of any of _ — 
the kmpghts, cil igen, and burgeſſes, er any ather perſon mtitled to pri- ſum mons, ; 
viledge of porliament, t9 be arreſted during the time of priviledge ; mee 
nevertheleſs if any perfen having cauſe of aftiun or complaint again}? — 
any Peer, ſuch per {ou after any di; elution, prorogatiou, or adjourm- the de 
ment as afore/aid, ur before any "elhons of Parliament, may have ſuch ant Q ar- 
proceſs out of his Mayeſly's Courts of King's Bench, Common Pleas pn mY 
and Fxchequer, agatinf? ſuch Peer, as he might have had out of vail &. 
time of priviledge ; and if any perſon have caule Faction againſt any of And this 
the knights, citizens, or burgeſſes, cr any other perſon intitled to pri- — 3 
viledge of parliament, after any dr elution, provogation, or ſuch ad- vileged pid 
journment c. ſuch perſon na; proſecute ſuch knight, citizen, or ſons, the 
turgeſs, er other perſon intituled to priviledge, in his Majeſty's 1 2 
Ciurts of King's Bench, Common Pleas, or Exchequer, by ſummons an ation is 
and diſtreſs infinite, or by original bill and ſummons, attachment and brought a- 
diftreſs infinite, which the ſaid reſpective Courts are impowered 1s © s _ 
i ue untill they enter a common appearance or file common bail; and — 
any perſon having cauſe of ſuit or complaint, may, in the times afore- © 5 in na- 
ſaid, exhibit any bill or complaint againſt any Peer, or againſt any of 2 75 ( 
the ſaid knights, citizens, or burge{ſcs, or other perſon intituled to pri- gang a 
viledge, in the Chancery, Exchequer, or Dutchy Court, and proceed 1 5 
there by letter 97 uc pu AS Pr and upen leaving a copy of — Lond 4 
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upon fuch Bill avirh the defendant, or at his laſt place of abode, may preceed there. 


ſummons, 
then the 75 and fc FE: Want of amn appe arance or ay eber, or fer non-pe: "for mance 


plaintiff of any order or deere. „ 02a ſequeſter the eſtate of the party as 15 uſed 
may declare ufer the defendant is a Peer ; but ſhall not arreſt the bey of any er 


8 2 the faid knights, citizens, and burgeſes, er other priviledged perſon, 
dia mar-ſ. during the continuance cf priviledge of parlament. 

ci, to 

hi h declaration he ought to ar ſaver wi haut any impariarce. And in the principa) ao the 45 
fendant hav: ing appea: ed upon the ſummons, and filed common bail, it was now moved, that he 
miz2ht have no | impariance ever ts the next term, It is admitted, that this ſuit was againſt a mem. 
ber of parlament, and that if he was not a jp ivileged perſon, he might have an imparlance of coutle 
to the next term, fince the declaration againit him was not delivered before craſtino aaimarum. That 


it a ſpecial ortginal is oronght againſt a perſon who has no priviledge, he muſt ||Kewite have an im- 


parlance of courl- ; and it would be a very proper method to lea\e thote who had no privilege, and 
thoſe who were privilez2d, upon the fame footing, As to the act of pat! lament mentioned on the 
other fide, it has no manner of influence on the practice of the Court, it only appoints a method to 
bring privileged perions to appear, But admitting that the plaintiff might proc eed in this cale, as by 
ſpec! a original, yet that would not be a reaſon againſt granting an imp arlance; becaule the lummons 
is till general, and ſo is the capias; and it is not the f vecial original, but the ſpecial capias which 
haftens the procee ling- ; and it wou!d be very hard to take this as a caſe, whetie a ſpecial capias is 
allowed to be the firlt ſummons, there? ore it was inſiſted for the detendant, tht he might have leave 
to imparl. The Court was of opinion, tuat the proceedings in this caſe mould be like thoſe in moſt 
other cat es, and rot to be influenced by the ſtate of either party; and thatit they are founded on a 
ſpecial original, then there lies an imparlance of courie till the next term. 8 Mod, 228, 82. Hill, 
10 Geo. 1724. Wadſworth v. Haneyiice. 


S. 2. Ii here any Plaintiff fhall by reaſon of priviledge fad line 
*went be foyed from proſecuting ui it conmienced, uch h plain! if 
ſhall not be barred by any Patute of limitation, or nonſuited, difmiſſed, 
cr vis fo it dijcentin; wed for wart of projecution, but fhall upon the 
riſing of the par, rament be ot (i! erty to proceed. 

S. 4. Ne uit ar proceeding in (aw or equity againfl the King's 
erigenal and i immediate debter for the recovery «f ony debt origin ail 
and immediate ly due unto his Majeſty, 5, or again, 7 any perſon liable to 
render account unto his Majeſiy for any | part of bis revenue „ or ciher 
eriginal er immedinte duty, er the execution 100 ſuch prey i, Hall 
2 mpeg pr * dela, ea by Friviliulge of be arliament; yet 2 that the 
perfor: of / / uch debter er Accounts lit, being a Peer 5 foall 1 7 be . able 1 } 
be arreſied, cr being a member of the H. uſe of Comm n, ſhall nat, 
auroig ihe continuance of privitege, be arreſted by any ſuch preceed- 

17 87. 


L 191 ] . 5 . This act Zall nat give any zuriſdlictian ts any court to held 


plea * any real or miæt a@im, in otfer manner than ſuch court might 


ha VE ys befcre. 

2 & 3 Ann. cap. 18. ,. 1. enacts, That any fruit may be 
„ ard proſecui ted in any © of her Maj. 5 Courts of WWeſimin- 
Jer againſt any cfficer or perſon employed i in the revenue, ar any other 
flo e public mn er any miſdemeansr or breach of tr uſe relating 
to ſuch 7 ce of truſt, or any penelty impoſed by law to inforce the Fs 
execution there of ; "at 2 ſuc þ ſuit or execution thereupon, alths' ſuch 
efficer be a Pecr, or of the Houſe of Commons, or ca 4 intituled t9 
fritilege s of parl; am ent, G all be flayed by privilege 

S. 2. Nothing in this aft ſhall ſubjeft the perſon of ſuch officery 
bring a Peer, ts be arrefted ; mr ſuljech the perſon of ſuch Heer, 
being of the Hſe V Commiuns, ts be arreſted during the time of privis 
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lege ; ond againſt ſuch perſon being of the Houſe of Commons, ſhall be 
iſſued ſummons and diſtreſs infinite, or original bill, ſummons, attach- 
ment and diſtreſs infinite, which the reſpectiue courts are impowered 
t9 iſſue untill the party appear. : 

6. The Roman Senators had a priviledge of being ſued only in 
their ſuperior courts. But if a Senator had committed a ba/e crime, 
he had then ſa debaſed himſelf, as that he ſhould be ſubject to 
the juriſdiction which he had offended ; per Dr. Floyd. Arg. 
11 Mod. 83. Trin. 1706. in Caſe of Willimot v. the Chan- 
cellor of Worceſter. | 

7. It was moved for a ſequeſtration Niſi, for want of an an- 
ſwer, again a menial ſervant of a Peer of the realm, as the firft 
proceſs for contempt, in the ſame manner as in caſe of the Peer 
himſelf; and tho” the motion was granted by the Maſter of the 
Rolls, yet the Regiſter refuſed to draw it up; as thinking it 
againſt the courte of the Court. Upon which it was moved 
again before the Id. Chancellar, who upon reading the ſtatute, 
granted the motion likewiſe, it appearing to be both within the 
meaning and words of the ſtatute; and if it were not fo, as it 
was plain no attachment would lie againſt their perſons, conſe- 


' quently there would be no remedy again{t them; and they 


wouid have a greater privilege than their Lord, if the proceſs 
againſt ſuch menial ſervants were to be a ſubpœna. 1 Wms's 
Rep. 535. Hill. 1718. Anon. 

S8. 11 Ges. 2. cap. 24. ,. 1. enacts, That any perſon may commence 
and profecute in Great Britain or Ireland, any ſuit in any Court of 
Record or of Equity, er of Admiralty, and in all cauſes matrimonial 
and teſfamentary in any Court having cognizance, againſt any Peer 
of Great Britain, or againſt any of the knights, citizens, and burgeſſes 
of the Hleiſſe of Commons of Great Britain, or againſt their menial or 
her ſervants, or any other perſon intituled to the privilege of the par- 
liament of Great Britain, immediately after the diſſilution or prore- 
gation of any parliament, until a new parliament ſhall meet, or the 
ſame be re=afſembled, and immediately after any adjournment of both 
Houſes for above 14 days, until bath Houſes ſpall re-aſſemble. 

S. 2. This aft ſhall nit ſubjef the perſon of any of the Houſe of 
Commens, or any ether perſon intituled ie privilege of parliament, to 
be arreſted during the time of privilege ; nevertheleſs it ſhall be law- 
ful fer any of the Courts of Great Seffions of Wales, Courts of 
Sion in the Counties Palatine of Cheſier, Lancaſter, and Durham, 
Courts of King's Bench, Commen Pleas, and Exchequer in Ireland, 
after any difſſ:lution, prorogation, or ſuch adjournment, or before any 
S eus of Parliament, or Meeting of both Houſes, to uſe ſuch proceeds 
ings, and to iſſue the like proceſs againſt any ſuch Peer, or againſt any 
of the ſaid kmeghts, citizens, and burgeſſes, or other perſons intituled 
4 the privilege of the Parliament of Great Britain, as the Courts of 
King's Bench, Common Pleas, and Exchequer in [:ngland, are b 
12& 13 Will. 3. cap. 3. impoxvered t9 ufe, and it fhall be lazwful 
fer the Chancery of Ireland, and the Court of Equity in the Exche- 
quer there, to uſe ſuch proceeding, and to iſſue the like proceſs * 

t 
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the perſons aforeſaid, as the Chancery of Great Britain, and the 
Exchequer in England, are by the 7 id . _ red to uſe; and it 
foall be lawful for any of the ether Curts before deſc: * the preceſ; 
wwhereef ts net particularly directed by the ſaid a, * by this act, 
after any diſſolutian, proreg tion, or fech 3 as gforeſa id, 
e befere any Sei: 1 of Parl: auen, er Meeting of bath Hoger, ts iffue 
like pre oc againſt any ſuch Peer, or any of the ſaid knights, Citizens, 
er burgeſſes, or other perjon imtituled to the privilege of parliament, 
a+ ſuch Courts may now lawfully 1/Jue againſt perſons not liable to be 
arreſ7ed. 

8. 3. Where any plaintiff ſhall by privileige of parliament be 
Hayed from preſec uting any ſult commence „Hic þ pla: ntiff Fall not bs 
barred by any Hr: atute of liritation, or nonf.::ted, aid, nor his 
Suit diſcontinued Fir want of proſecution, bui ball pI the riſing of 

the parliament be at litert ts proceed 10 | judgment an! xec ion. 

S. 4. Ne proceeding in law or equi:) y again/t the gs original 
and immediate devtor for the re. _y X any debt 53 . and in- 
mediately due unte his -Haje/? yy or cgairife any perfon liable ts render 
account unto bis Mojeſ?y for any; art of Bis rever en, Or ether original 
end immediate 0 ty, the 5 be ſtayed in any Court in Gre at Eritain of 
Irela— 1, by P vil. edge of 1+ Pa rliement e Great Jiri: ain ; yet {5 that 
the perſen of ſuc -þ esl r or accountant, being a Per of " Great E Bri- 
rain, fb ul nat te liable to be arreſted upon ſuch uit, or being a Don 
ber of the Houfe of Commons of Great Britain, ſhall not, during the 
continuance of the priviledee of parliament, be ar- . pon any ſuch 
_— Tie 

5 12 all not give juriſdictian to any court to Held plea 
71 = real or mixt Ln, in other mauncr than ſuc 2 court might 


ba ve dine befor 2. 


(D) Power as to impriſoning, and Ffect ꝙ Pre- 
regations &c. 


HE Qucen commanded Lgerton! her ſolicitor to attend 

in parlament upon the Lords in their houſe, The par- 
liament began, and after he had attended three days, was choſe 
burgeſs for Reading, and upon the return of it, the Commons 
come It e upper hy guſc, and there demand that he may be 
tiſmiſied of the attendance there, and be ſent to thera into the 
lower houſe; but there upon conſultation, and defence made 
by hiniſelf, he was retained ; becauſe not being an inhabitant 
or free of the borough he may chooſe 1f he will ſerve at ther 
ejection or not for the borough, the which he * ed 
tz di. And another reaſon; becauſe he was attendant in the 
per houſe before he was choſe member of the lower. "Third 
rraſon; becauſe the Queen has the option to have him of * 
upper houſe if ihe will, as ſic has commanded him. Mo. 55 
Egerton's Caſe, 
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2. Burgeſs of the lower houſe was, upon prorogation of par- 
Hament, made the Dueen's ſglicitor, and at the day of the re- ſum- 
mons was commanded by writ te attend in the Houſe of Lords, at 
which time the lower houſe choſe him Speaker, and came into the 
upper houſe and challenged him, and demanded to have him, and 
ic was granted; becauſe he was member of the lower houſe be- 
fore that he was commanded by the writ to attend in the upper. 
do diverſity between this caſe and the caſe above. Mo. 551. 
cited as 5 Eliz. Ouſfley's Caſe. | ; 

3. Upon a hab. corp. the return was, that he vas taken by — 
order of the Houſe of Peers for c:ntempt, and now the Houſe of was taken 5 
Peers leing prorogu'd, it was held per Curiam, that their orders are days after 
al! i end, and every other thing, except * wwrits of error — 
ani eise facias 1911 them. Lev. 165. Paſch. 17 Care % Pritch- prorogued, 
ard's Caſe. but had it 

6 193 ] 
e netore, it would make no difference as to the diſcharging him. He was diſcharg'd. Raym. 120. 
8 ©, -——-* For writs of error and fcire facias's may be returnable the next parliament. Sid. 245. 
8d. e OR ot LEE v. PalTCHARD, cites 22 E. 3. 3. — 2 Hawk. Pl. Cr. 110. cap. 15. . 73. 
ciies 8. C. 


4. Commitments by the Peers in Parliament are not made void And in the 
by the prorogation or diſhlution of the fame parliament. As in the __ _ 2; 
Lord 5t2fford's cafe, who, tho' the parliament which committed the chief 
him was diſfoly'd, was continued a priſoner, and afterwards reaſon for 
tried upon the ſame impeachment, and convicted and execut- — 


ed. Cited per Cur. Carth. 132. Paſch. 2 W. & M. B. R. the then par- 


in the Eart of Saliſbury's cafe. — 
protegu'd. 
aud the time uncer uin for their meeting again, and fo no proſpect of an opportunity to apply himſelf 


that way, and was denied by ſeveral Judges of B. K to be bailed; and when he was bailed, it was 


to appear at the next h Parliament, xhich was an affirmance of the commitment, and a plain 
provt of the opinion e the Court a: that time, that the commitment was not aveided or diſcharged 

he prorogation 0: th» parliament. Per Cur. Carth. 133. Ibid.—And fo in the principal caſe of the 
Fail of SaAL!eBLU&%Y, whe was impeach'd by the Commons of high treaſon, for being reconciled 
to the Church of Rome, contrary to the ſtatute in that caſe made, and was thereupon committed to 
the Tower by the H- ute of Pers, and there continued till the pariiament was diſſolved, and a new 
parlament called; and (after a long ſeſſions ad journ'd for two months, he was remanded to the 
tower, Carth, 131, The Fart of Saliſbury's Caſe. 


(E) Breach of Privilege. What amounts to it in 
Law Proceedings. 


[, 2 * ING an original is no breach of privilege of parliament. 
Carth. 137. cites a Caſe in time of Bridgman Ch. J. be- 
tween Sir Geo. Binion and Evelin. 


2. In Caſe againſ! the ſheriff fer a falſe return of parliament ? Fn 13. 
5 oO, s-: 


men, the queſtion was upon a writ of error of a 1 in C. F. The 


C. B. if this action lay? Holt Ch. J. ſaid, the cauſe of the ſuit jury found 
5 @ zorong done out of parliament, and whatever falls under the all the de- 
regulation of law, and is done out of the houſes of parliament, _— 
u ſubjeft to the law of the land ; for laws are to be executed out rhe right 


| : but as inp, bad not b 
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in the Hoſe Sg. they are coithin the houſe, and the Judges cannot _— 


W adedgd there being no practice of them out of parliament. B if the 


for the de- parliament ſhoulu make a law concerning them, or they ſhould be— 
feadant. Per come nes dry to be determined on the account of ſome ot! Ver 


tot. Ur matter cognizable by the Judges, the Judges mult take notice 


But they de- 
clared that and determine them; as in B:x1GN's cafe. And he ſcemed to 


they did not think, that for a falſe return the party could have no action, 
e their x g ; keg : 

5 where there might be a determination in the Houſe of Com- 

hew it mons; becauſe of the iconventence of contrary reſolutions. 2 Sulk. 


Wend be 502. Trin. 2 Anne. B. R. Prideaux v. Morris. 
it the matter 


had received a determination i in the Houſe of Commons for the 9 Lutw. 82 to 89. S. C. ar 
the pleadings.— It 2 ſuit be between A. and B. and A. is vote clecte ], B. cannot bring au act. on at 
ſay that he was July elected and return'd; becauſe his rame does 8 ar of record, and he us 
eitopp' d to ſay that A. wes not duly elected and return'd; 6u7 where the right of eleftion either it de- 
tet mined, cr cannot be determined, in parlians: ni, as 1! the caſe of a4 4.8. uten, an action hes for the 
talie return; for = courts at lu can neither anticipate nor contravict their judgment. Per Holt 


Ch. J. 2 Salk . in Caſe of Prideaux v. Morris. 


And fince 3. Holt Ch. J. ſeem'd of opinion, that for a double return no 


-— parry action lay again! {t the ſherift before the ſtatute of 7 and 8 W. 
S W. 3. an cap. 7. not 'only becauſe it is the only method the {heriit by 15 


[ 194 ] to indemnify himſelf, but æ i the right comes to be determined 
action lies zy parliament, one inderiture returned is taken off the le, and then 
not, unleſs it » 
L there is no double return. 2 Salk. 503. In Cate of Prideaux v. 
e founded 3* 
upon the XI orris. 
ature, ſo 
that an action on the caſe lies not, but ought to be an action 7m quam. 2 Salk, 504. Hill. 
5 Annæ B. R. Coundell v. ho. „ the Cale of BERNARDISTON v. SOME, 2 Lev. 114, 
116. Mich. 26 Car. 2. it was held by Hale, Twiſden and Wild, that action of caſe lay, it bein; 
alleged that tec return was made. & maliticſe & ea intentione, ts put the plaintiff to charge a 
expency, and jc found by th: jury, and gave judgment for the plaintiil, Rains tord duvitante : w. ere⸗ 
upon a writ ot error was brought in the Exchequer Chamber, and there the judgment was reverted | 
tix ſudges againſt two, upon the matter in law, that the action did not lie. S. C. Pollexi. 479. 
lays, that by the ill endeavour of Ld, Ch. J. North in the Exchequer Chamber, the judgment in 
B. R. was reveried ; and fee there the argument of Ellis J. for atfirming it. —But this judgment ot 
reverſal was atffirm'd in the Houfe of Lords. Lutw. $9 —Caſe for a double return did not lic be- 
fore the return was determined in parliament. 3 Lev. 29 Mich. 33 Car. 2. C. B. Onſlow v. Rape 
ley.—2 Vent, 37. S. C.—5. C. cited Lutw, 89. in Caſe of Prideaux v. Morrice. 


6 e 4. An action on the Caſe was brought by a burgeſs of the 
e * 4 g. town of Ai leſbury againſt the conſtubles of the. ſaid town, for re- 
14 revers'4 fuiing to receive his vote which he offered to give at an election 
according 1. of burgeſſcs to ſerve in parliament for that borough. Upon 
not guilty a verdict was found for the plaintiff; and after 
motion in arreit of judgment, three Judges delivered their opi- 
nions, that the action did not lie, and Holt. Ch. J. held that it 
did. Gould J. held the action not maintainable, becauſe 2h? 
Confſeable acted as a Judge, and not as an officer ; and that it was a 
parliamentary matter; that the hindring the voting was dam. 
num abſque infuria ; that it would beget multiplicity of actions, and 
that it was out of time; for that it % /t to follow and not to 
precede the adjudication of the Houſe of Commune. Powis J. That 
the defendant, tho' not properly a Judge, 7s quaſt Judge; that 
when this matter comes before the Houſe of Commons the plain- 
us 5 vote will be allowed, and  therelore he does not Joſe his 
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privilgge that this injury, if it be one, comes within the rule of 


Ye minimis non curat lex; that the judgment here will not bind 
the Commons, nor be evidence there, the Commons not being 
bound by the determinations here. Powell J. held, that the 
Conitable muſt either be a Judge or not a Judge, and there is 
no medium that he is an olhcer, and as ſuch to execute the 
King's Writ, and has only a mini/terial poaver ; but in other matters 
he agreed with Gould and Powis. Holt Ch. J. contra. That 
he has a right to cute, which being by reaſon of his freehold is a real 
right, which is not a minimum in lege; that having a right he 
muff have a remedy; that if a {tatute gives a right, common law 
gives a remedy; that this is an injury, and every injury imports 
a damage; and that <vhere parliamentary matters came before the 
Court, as incident to a cauſe of ation on the property of the ſubject, 
«01h the Court muſt in duty determine, tho' the incident matter be 
parliamentary, they are bound by their eaths to determine it. But 
ine defendant had judgment, which was afterwards reverſed in 
tne Houte of Lords. 1 Salk. 19. Mich. 2 Anne B. R. Aſhby v. 
White. 

5. Several perſons were committed de Newgat? by the. Houſe of 
(iuniaus for having commenc'd and proſecuted an action at law 
againſt the conſtables of A. for refuſing their votes in the elec- 
tion of members of parliament, which, by the warrant of com- 
mitment, was ſaid to be in contempt of the juriſdiction, and 
open breach of the known privileges of the Houſe of Commons. 
Upon a habeas corpus brought by them, it was held by three 
Juſtices, that the Houſe of Commons were the proper Judges of 
their own privileges; and that this Court was now eſtopp'd to 
ity, that this was not a breach of the privileges of rhe ſaid Houſe, 
or that they had no ſuch privilege. But Holt Ch. J. contra, 
and faid, that this was no breach of their privilege ; that the 
commencing and profecuting an action did not neceſſarily imply 


194 


going further than the bare filing and continuing an original, F 195 1 


which is no breach of privilege; that the ſuing was no breach, 
nor can their judgment make it fo, nor conclude this Court from 
determining the contrary. When the Houſe of Commons ex- 
cced their legal bounds and authority, their acts are wrongful, 
and cannot be juſtified more than the acts of private men. 
There is no queſtion but their autliority is from the law, and as 
It 15 circumſcribed, ſo it may be exceeded; to ſay they are judges 
of their own authority, and no body elſe, is to make their privi- 
eyes to be as they would have them. Per Holt Ch. J. 2 Salk. 
594. Hill. 3 Annz. B. R. The Queen v. Paty and al. 


(F) Order of Parliament. 
. WW R F. P. was attainted of certain treſpaſs by act of. parlia- 


nent, whereto the Commons were aſſenting, that if he came 
lat in by ſuch a day, he ſhould forfeit ſuch a ſum, and the Lords 
| gave 
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ir H Dr. they are wvithin the houſe, and the Judges cannot knaw#them, 
enen, 7 


andadjudz's there being no practice of them out of parliament. But if the 


' for the de- parkament ſhauld mate a law concerning them, or they ſhould be— 


3 Per come neceſlary to be determined on the account of ſome other 
Of. ur. __* : . 
Bat they de. Matter cognizable by the Judges, the Judges muſt take notice 


clared that and determine them; as in Pexiox's caſe. And he ſcemed to 


they did not think, that for a falſe return the party could have no action, 


ee where there might be a determination in the Houſe of Com— 
hew it mons; becauſe of the imcorventence of contrary reſolutions. 2 Salk. 
would be - 02. Trin. 2. Annæ. B. R. Prideaux v. Morris. 

it the matter | 

had received a determination in the Houſe of Commons for the plaintiff, Lutw. 52 to 89. S. C. 20 
the pleadings.— It a ſuit be between A. and B. and A. is voted elected, B. cannot bring aa action a! 
ſay that he was July elected and return'd; becauſe his vame docs net appar of record, and he 1s 
eſtopp d to ſay that A. wes not duly elected and return'd; 647 where the rigor of eleftion either it de- 
termined, cr cannot be determined, in parliament, as in the caſe of a dijſo{utten, an action hes for the 
falſe return; for the courts at l can neither anticipate nor contravict their judgment. Per Holt 
Ch. J. 2 Salk. 503. In Cale of Prideaux v. Morris. 


And _— 3. Holt Ch. J. ſeem'd of opinion, that for a double return no 
8 — action lay againſt the ſherift before the ſtatute of 7 and 8 W. z. 


E W. 3. an Cap. 7. not only becauſe it is the only method the ſheritf has 
J 194 ] to indemnify himſelf, but when the right comes to be determine! 
action lies in parliament, one indenture returned is taken off the file, and then 
ee there is no double return. 2 Salk. 503. In Caſe of Prideaux v. 
upon the Morris. | 

ature, ſo | 

that an action on the caſe lies not, but ought to be an action 7m quam. 2 Salk. 804. Hill. 
5 Anne B. K. Coundell s. [ohn,—-Iz the Cale of BERXAzDiSTON ». SOME, 2 Lev. 114, 
116. Mich. 26 Car. 2. it was held by Hale, Twifden and Wild, that action of caſe lav, it being 
alleged that tec return was mad: fa'lſo © maliticſe Fea intentione, to put the plaintiff to charge aid 
erpence, and ſc found 5y th jury, and gave judgment for the piaintiil, Raiustord Juvitame : where» 
upon a writ ot error was brought in the Exchequer Chamber, and there the judgment was reverled ©; 
tix Judges againſt two, upon the matter in law, that the action did not lie. S. C. Pollexi. 479. 
lays, that by the ili endervour of Ld. Ch. J. North in the Exchequer Chamber, the judgment in 
B. R. was reveried; and fee there the argument of Ellis J. for atfirming it. But this judgment ot 
reverſal was atfirm'd in the Houfe of Lords. Lutw. 89 —Caſe for a double return did not lie de- 
fore the return was determined in pailiament, 3 Lev. 29 Mich. 33 Car. 2. C. B. Onſlow v. Rape 
ley.—2 Vent. 37. S. C.—5. C. cited Lutw, 89. in Caſe of Prideaux v. Morrice. 


6 Mod. 45. An action on the Caſe was brought by a burgeſs of the 
to 56. S. C. 4 fe 8 7 b [i 


le: town of Aileſbury againſt the conſtables of the ſaid town, for re- 
ad revers'd fuiing to receive his vote which he offered to give at an election 
cf. of burgefles to ſerve in parliament for that borough. Upon 
| not guilty a verdict was found for the plaintiff; and after 
motion in arreit of judgment, three Judges delivered their opi- 

nions, that the action did not lie, and Holt. Ch. J. held that it 

did. Gould J. held the action not maintainable, becauſe e 

Conſable aFed as Fudge, and not as an officer z and that it was a 
parliamentary matter; that the bindring the voting was dam 

num abſque injuria ; that it would beget multiplicity of action; and 

that it was out of time; for that it % /t to follow and not to 

precede the adjudication of the Flouſe of Commons. Powis J. That 

\ the defendant, tho' not properly a Judge, is quaſi Judge; that 
when this matter comes before the Houſe of Commons the plain- 

tiff”s vote will be allowed, and therefore he does not Joſe his 
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rivilage; that this injury, if it be one, comes within the rule of 
Ye minimis non curat lex; that the judgment here will not bind 
the Commons, nor be evidence there, the Commons not being 
bound by the determinations here. Powell J. held, that the 
Conitable muſt either be a Judge or not a Judge, and there is 
no medium that he is an olkcer, and as ſuch to execute the 
king's Writ, and has only a mini/terial poaver ; but in other matters 
he agreed with Gould and Powis. Holt Ch. J. contra. That 
he has a right to vate, which being by reaſon of his freebald 7s a real 
right, which is not a minimum in lege; that having a right he 
myuf? have a remedy; that if a {tatute gives a right, common law 
gives a remedy that this is an injury, and every injury imports 
a damage; and that where parliamentary matters came before the 
Court, as incident to a cauſe of action on the property of the ſubjett, 
«092 the Court muſt in duty determine, tho" the incigent matter be 
parliamentary, they are bound by their caths to determine it. But 
the defendant had judgment, which was afterwards reverſed in 
tne Houte of Lords. 1 Salk. 19. Aich. 2 Anne B. R. Aſhby v. 
White. 

5. Several perſons were committed t9 Newwgat? by the. Houſe of 
C1:11525 for having commenc'd and profecuted an action at law 
againſt the conſtables of A. for refuſing their votes in the elec- 
tion of members of parliament, which, by the warrant of com- 
mitment, was ſaid to be in contempt of the juriſdiction, and 
open breach of the known privileges of the Houſe of Commons. 
Upon a habeas corpus brought by them, it was held by three 
Juſtices, that the Houſe of Commons were the proper Judges of 
their own privileges; and that this Court was now eſtopp'd to 
lar, that this was not a breach of the privileges of rhe faid Houſe, 
or that they had no ſuch privilege. But LtJolt Ch. J. contra, 
and ſaid, that this was no breach of their privilege z that the 
commencing and proſecuting an action did not neceſſarily imply 
a going further than the bare filing and continuing an original, 
which is no breach of privilege z that the ſuing was no breach, 
nor can their judgment make it fo, nor conclude this Court from 
determining the contrary. When the Houſe of Commons ex- 
cced their legal bounds and authority, their acts are wrongful, 
and cannot be juſlified more than the acts of private men. 
There is no queſtion but their authority is from the law, and as 
it is circumſcribed, ſo it may be exceeded; to ſay they are judges 
of their own authority, and no body elſe, is to make their privi- 
leges to be as they would have them. Per Holt Ch. J. 2 Salk. 
594. Hill. 3 Ann. B. R. The Queen v. Paty and al. | 


(F) Order of Parliament. 
I. 51 R J. P. abs attainted of certain treſpaſs by act of parlia- 


ment, whereto the Commons vere aſſenting, that if he came 


rut in by ſuch a day, he fhould forfeit ſuch a ſum, and the Lords 


gave 
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gave langer day, and the bill was redelivered to the Commons again, 
And per Kirby, clerk of the rolls of parliament, the /age 
the parliament ts, that if a bil comes firf? to the Commons, and they 
Paſs it, it is uſual to indorſe it in ſuch form ſiſcit baile as ſeigmiers ) 
and if neither the Lerds nor the King alter the bill, then it is uſual 


to deliver it to the clerk of the parliament to be inrdlled, without in- 1. 
dorſing it; and if it be a common bill, it hall be mralled ; if it be a 

perticular bill, it ſhall not be inrolled, but put upon the files, and this rr 
ſuſhces; t f the party will ſue to have it inrilled, it may be in- of 
rolled for better ſecurity. And if the Lords awill alter a bil, in that de 
which may fland with the bill, they may, without remanding it to the bar 


Commons : as if the Commons grant prundage for four years, and the 
Lords grant only for two years, this hall not be ſcut back to the 
Commons; grere inde ; but if the Commons grant oni for tw years, 
ond the Lords fo four years, there Vi, hl be ent back to the 
Commons; and in this cafe the Lords ought to mate a ſchedle of 
heir intent, or indorſe the bill in this form, The Lords offer? that it 
fhall continue for four years ; and when the Commons have the bill 
egain, ant will net aſſent ts it, this caunet be an act ; but if the Cows 
nau ⁊tuil aſſent, then they indorſe their auſtuer upon the margin ine 
e-rneath in the bill in ſuch form, The C:mmins are afſeriting ts the 
ſchedule of the Lords to this bill annexed ; and then it fball be delivered 
to the clerk of the parkamert, ut tupra. Avid Va bill be hg: dee 


f ö | yu T* 7 5 7 13 
vered #9 the Lords, and the bill poſſes them, they ds not uſe to mate 
4 


* 


1 


aux indarſement, but fend it to the Commins, and then if the bull pa 

the Commons, it is uſual to be thus inderſd, I he Commons are agu 

ng; and this proves that it has pofier! the Lords before, aud their 
nfrent is te paſſe it from the Iuras, aud thereſore this act (ſupra) is 
not cord z becauſe it was not ſent bie to the Commons. Per 
Fawkes clerk of the parliament, Aer) hill «hich paſſes the parlia- 
ment / hade relation to the firfl d, f the parli gieut, tho" it be 
ſent in at the end «of the parliament, anc it is not uſual to make ati 
mentis evhat day the bull is delivered in © the poriiament : and the 
Juitices alviſed ; for it came into them by writ, as an act of par- 
liament, therefore quiere. And the caſe was, that the parlia- 
mant commenced before Whitlontide, and continued after 
Wuitſontide, and the Commons agreed to the bill after Whitſon- 
tide, and gave day to Whitfontide next; and the Lords gave day 
to VWhicfontide next except one, and all was one intent; becauie 
the bill thi'l have relation to the firit day of parliament, and (A) 
therefore if it be not prevented, it thall be taken this Whitſon- 
tide which is paſſed at this ſeſion; and therefore the Lords did 
well. Quere. Br. Parliament, pl. 4. cites 33 H. 6. 17. 

[ 196 ] 2. Several burgeſſes and knights of counties were attainted 0} 328 5 


the parliament, winch act was now to be reverſed. And by all "i 
the ſuſticcs, he knights and burgeſſes ſhall nt be in the uſe 8 
evhen this act 15 is be reverfea, but «hen this att 15 reverſed, they . I 
* / , * {5 , * , | 1. — 0 ite? . 3 
AT Com: back inis parliament. Br. Parliament, pl. 37- C withou 
3 | merefo 


and Fit 


(G) Teti 


Parliament. Parol. 


(S) Fees and I ages of Members of Parliament. 


1. IN replevin, the defendant juſtified as 7der-ſheriff of L. 
by fieri facias to /evy the expences of knights of parliament, 
amounting, &c. and every hundred was put iu certain, and W. one 
of the vills of ſuch a hundred was rated at 10 l. and he, as un- 
der ſheriff, took the beaſts in the vill at ſuch a place, and the 
iame beaſts fold and paid the knights, and ſo avowed & c. And 
there, per Cur. he may take the beaſts of one man for the duty 
of all the vill; and 2c, 209 find birgit of parliament, ſhall nat 
pay lo the expences of knights of the county, and the tenants of the an- 
cient poſſe{jrons of the Lords f Parliament ſhall not pay to the expences of 
knights of the county ; but if the Lords purchaſe de novo, a thing 
charged to the expences, there the tenants ſhall pay. Br. Fees, 
pl. 3. cites 11 H. 4. 2. 
2. As to the fees, wages, or expences of knights and bur- 
genes of parliament, and the manner of levying the ſame, ſee 


the Statutes of 12 R. 2. cab 4. 23 H. C. cap. 11 and 35. H. 8. 11. 


(For more of Parliament, ſee Eletion ot Members, &c. 
Peers, Statuteg, and other proper Titles. | 


-arol. 


(A) What Things may be dene by Parel, or without 


Deed. 


PH O' diver ad oftinm ecclaſſæ be aſſigned in another county 
than where the land is, it is good without deed; but 


dower ex «ſenſu patris is not good without deed. Br. Mon- 
itrans, pl. 14. cites 4 E. 3. 43. : 


2. A man cannot give his emblements growing upon the land 


without deed. Quzre; for this goes to the executor, and 
therefore is a chattel. Br. Monſtrans, pl. 154. Cites 25 E. 3. 41. 
and Fitzh. Feoffments 69. 


3. Tho 
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Br. Avow- 
ry, pl. 42. 
cites S. C. 
— Br. Ditf- 


treſs, pl. 94. 
Cites 5. C. 


e 


De 


E WWF, 
"a * 
* * AY * 


Parol. 


3. Tho' grant of an advowſon, or rent in groſs, is not good 
without deed, yet * partition of them is good without deed. Per 
Thirne & Hill. Br. Grants, pl. 27. cites 11 H. 4. 3. 
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® Br, Mon- 
ſtrans, pl. 
150. 8. P. 
So of an 
agreement bo ; 
preſent by turn and rent reſerv'd upen equality of pariition, cites S. C. Partition by parol f 
feigniorics, rwo adveryſoni, two viliens &c. and aſſigument ot theſe in dower, is good without deed, 
Per Danby. Br. Partition, pl. 3. cites 28 II. 6. 2. 


4. Where a man makes a feme covert or a monk profeſſed his 
executor, and deviſes the reverſion to be ſeld by them, they cannot 
make a deed, and yet their ſale is good without deed, without 
any attornment. Br. Deviſe, pl. 12. cites 19 H. 6. 23. 

5. And Brook favs, the law ſeems to be He [ame of an infant 
executor as of a feme covert. Ibid. 

f 197 ] 6. Where a thing cannit commence without deed ; as a grant of 

__ | _ . rent-charge &c. it cannet paſs from the grantee to another but by 

hien MU 3 8 5 — . M 

——— deed ; per Markham, Br. Grants, pl. 38. cites 19 II. 6. 33. 

oy dced cau- | a 

net be ſurrendered without dee; quod nota; but if /and be /eaſed by deed, it may be ſurrendered 

without deed; per Markham. Br, Graats, pl. 38. cites 19 UI. 6. 23. : 


7. A man cannot /eaſe his warren for years without deed, nor 
grant the next preſentation of his church but by deed. But per 
Choke J. a parſon may /-afe his tithes without deed. Br. Mon— 
ſtrans, pl. 71. cites 9 E. 4. 47. - | 
er 8. Plaint in reflevin ſhall be in writing and not by parol ; tor 
— e per Littleton a man {hall not be put to anſwer unleſs the matter 
bis precept be in writing. Br. Plaint, pl. 5. cites 9 E. 4. 48. 
to the dat- 
luff by parol to make del iverance as well as by writing. Br. Reple vin, pl. 23. cites S. C. 


S. P. But 


9. Fuſtices of Bank upon preſence gf any in the hall may ſend their 
ſervant to arreſt them without writing, contra in their abſence 
for there it ought to be by warrant in writing. Br. Peace, pl. 
7. cites 14 H. 7. 8. | 

Br. Court 10. A precept in the Court Baron is good by parol. Br. Treſ- 
Baron, Pl. paſs, pl. 439. Cites 16 H. 7. 14. 


25. cite; 


5. C. per Cur. 
11. Note that a diſcharge by parel given by the plaintiff to the 
ſheriff, who has a priſoner in his ward upon condemnation debi, 
is ſufficient. Br. Barre, pl. 3. cites 27 H. 8. 24. 
12. Command ile receive rent in order to a re-entry on nonpay- 
ment may be by parol. Cro. E. 22. Mich. 25 Eliz. C. P. Sir 
John Zouch's Caſe. : 
13. Livery by parol on a ſale on condition without deed was 
held good. Cro. E. 25. Paſch. 26 Eliz. B. R. Gilbon v. Cordel. 
14. Where a parol is reduc'd into a deed, the parol agreement 
is at an end, and all is reſolv'd into the deed, fo that an aſſumpſit 
will not lie now. Sti. 19. Paſch. 23 Car. Curtis v. Columbine. 
Ry 15. An under ſheriff may be made by parol. Jenk. 69. in pl. 31. 
mand bi: bailiff to arreſt without a warrant in writing. Vid. Vent. 46. Mick, 21 Car, 2. Anon. 


Fas 


8. 
Nall 
S. 
ZH 
deed | 
8. 
charg 
his 94 


2 711 
Or 
the n. 


Ur 
figned 
8 


fened 
Vo 
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Fut any Juice Peace may lawfully by word of mouth autborize any one to arref another who 
fall be guilty of an atual breach of the peace in his preſence, or ſhall be engaged in a riot in his 
abſence. Vid. Hawk. tl. C. 160. cap. 65. . 16. and 2 Hawk, Pl. C. 83. cap. 13. ſ. 14. 


16. A parol ſubmiſſi:n to an award does not imply a promiſe Sid. 166, 
to perform it. Lev. 113. Mich. 15 Car. 2. B. R. Tilford v. “ © 
French. 

17. Leaſe by prebendary or churchman of the poſſeſſions of his 
prebend is not good without deed, by 13 Elix. 10. Vaugh. 197. 
fi:il. 19 & 20 Car. 2. C. B. in Caſe of Holden v. Smallbrook. 

18. Licence to take a profit in aliens ſolo, as to put ſheep into a S. P. Vent. 
common, in which the licenſor has common for a like number, . Hos- 
may be by parol, if it be to take the profit nien duct 3 for no eſtate 1 
patles by it. Vent. 18. 25. Paſch. 21 Car. 2. Rumſey v. Sed adjour- 


R au ſon. n atur.— 8 
licence to 


chafe in a warren is good without dee; per tot. Cur. Br. Monſtrans, pl. 59. cites 22 . 6. 52. 


19. A parol decloration of ce intent is not good againſt a de- Vet where a 


SEL Fg . _ : . : declaration 
claration in writing. 2 Ch. R. 78. 24 Car. 2. Lewis v. Lewis. \** fully 


prov'd, and 


made before the deed was drawn, and it appeared plainly to be the deſign of the executing the deed, 


it may be good, per Reynolds Ch. B. Gibb 213. who cited it as the Cafe of Harvey v. Harvey. 
2 Ch. Cafes 180. S. C. Mich, 2 Jac. 2, winch was a truſt by parol to avoid a ſequeſtration in the 


reve:lion of 1641. 


20. 29 Car. 2. 3. . 1. enaas, That all leaſes, eflates, in- | 198 ] 
tereſts of freehold or terms of ehre, or any. uncertain intereſts in Forthecates 
cr cut of lands, tenements and hereditaments not put in writing, and = om 
figned by the parties making them, or their agents authoriſed by ⁊urit- hs 


ing, fall have no greater effect than as eſtates at vill. vid. the pro- 
5 | er heads 


and lubdiviſfions, 


S. 2. Except leaſes not exceeding 3 years, wheresf the rent 
ſnall be two thirds of the full value. 

S. 3. No fuch eftates or intere/ls, not being copyhold or cuſ- 
tmary intereſt, ſhall be aſſigned, granted or ſurrendered, unleſs by 
deed ar note in zuriting figned (ut ſup. } or by operation of law. 

S. 4- No action ſball be brought after the 24th of une, t2 
charge an executor on a ſpecial promije to anſever damages out of 
his aun eſtate, | -. 

Or to charge the defendant upon any promiſe to anſwer for the 
debt r miſcarriage of another, 

Or uten an agreement or confideratwn of marriage, 

Or on any contract of ſale of lands, tenements or hereditaments, ar 
eny intereſt concerning them, | | 

Or en any agreement not to be performed within a year after 
the making, 

Unleſs juch agreement or ſome note thereof be in writing, and 
ſigned by the party 79 be charged, or 2 other by him authoriſed, 

§. 5. All deviſes of lands or tenements fhall be in writing, and 
Agne by the party deviſing, or ſome other in his preſence and by his 

Vor. XVI. R direction, 
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direction, and ſubſcribed in his preſence by three or four witneſſes, er 


elſe ſhall be void. 
S. 6. Ns ſuch deviſes in writing ſhall be revocable, etherawi/z 


than by writing or burning, tearing or cancelling the ſame by the 


teftater, or in his preſence and by his conſent. 

S. 7. Al declarations ar creations of truſts ſhall be made by 
fame writings figned by the party, or by his laſt will in writing, er 
elſe ſhall be void. 

§. 8. Trults reſulting by implication of law, er transferred or 
ecctinguiſhed by aft luau ſhall be as if this fatute had not been 
mate, 

S. 9. Aſſignments of truſts ſpall be in writing, figned by the 
ports granting or Yfgning by fuch lt 92 will, or elſe {hall be f none 
Hes. 
S. 7. N29 contract for the ſale Faw goods for 101. or 1b- 
2 πẽ 2 all be gad, except the buyer actually receive part of them, 
or give ſometh ing in eur heb, er fome note thereof in writing be made 
ard fine 1 by the parties 49 he . 7. or Heir agents. 

= 22. No will in an. iting of. ny perſonal eftate ſhall be repealed 
by words only, except the ſame be in the life of the teflator committ: x 
e 1711. ing and read i; him and allaaued by him, and that be prove! 
C} thr OO ICIINEC Ts 
21. An ½ will not. paſs by parol without deed; but the Id. 

Ch. ]. e ſaid, it would be a good rruft or chancery uſe, 
it for money, 2 Show. 158. Paſch. 33 Car. 2. B. R. in Cafe of 


Berris v. Bowyer. 


22. A parsl releaſe is good to diſcharge a debt by imple con- 


tract. 2 Show. 417. Mich. 36 Car. 2. B. R. in Caſe of 


Hou ſon v. Denham. 
2 Le. 274. 23. A promiſe merely executory on both parts; as if I promiſe 
Geber . B. 55. if he goes to Pauls, before B. goes, I may diſcharge him, 


nd fo thall diſcharge m 71 of payment of the 5 s. for no debt 


Raym. 42. 
Cook v. was yet due, nor any thing executed on either fide. 3 Lov. 


8 238. Mich. 1 Jac. 2. C. B. Mayor &c. of Scarborough ». 
premiſe may Butler. | 


be diſ- 
charged by paro!, but not after it is broker; for then it is a debt. Mod. 2065. Trin. 27 Car. ©, 


C. B. Milward v. Ingram. —2 Mod. 43. S. C.—-259. Edwards v. Weekes. 8. P. * Coldib 


3. contra, Tayler v. Fulham. 


24. An agreement in writing ſince the ſtatute of frauds and 
perjuries may be diſcharged by parol. Vern. 240. Paſch. 1684. 


Goman v. Saliſbury. 
25. A rent aſſigned in lieu of denber may be by parol without 
5. — deed, tho' it be a freehold created de novo; and tho' a rent 
lies in grant, becauſe this is not properly a grant but an ap- 
pointment. 
26. Leſſre for years ſurrendered to the leſſor by parol reſervi'"s 
e rent; adjudged this was a good reſervation upon the _— 
and th at an action of debt would lie for the rent after the firſt 
day of payment incurr'd, tho' the reſervation was mY way ot 


contract and without any decd. 3 Salk. 312. pl. 
. 27. If 


12 Mod. 201. Trin. 10 W. 3. Saunders v. Owen. 


Parol. Sl I99 


7. If one has a bill sF exchange, he may authoriſe another to in- 
dirfe his nome upon it bv parol, and when that is done, it is all 
one as if he had done it himſelf; per Holt Ch. J. at Niſi Prius. 
12 Mod. 564. Mich. 1701. Anon. | 
28. An 1furance was made from Archange! to the Downs, 
and from the Downs to Leghorn, but there was a perul ave 
ment at the ſame time, that e poliry /ooutd nat commence tilt the 
ſhip came to ſuch a place, and it was held that the parol agree- 
ment thould avoid (or defeat) the writing; cited per IIolt Ci. J. 
as adjudged in Pemberton's time. 2 Salk. 444, 445. Decem- 
ber 3, 1703. Bates v. Grabham. 
29. If a thing is granted by a writing, which 1s grantable by 
parol, it may be revoked by parol. Vid. ro Mod. 74. Hill. 
10 Ann. B. R. in Caſe of the Queen v. Sutton. 8 
30. Deputation of an cfice is in its own nature grantable by 
parol, and therefore tho' it ſhould happen to be granted by 
writing, yet ſince it is in itſelf grantable by parol, it may be re- 
voked by parol. 10 Mod. 74. Hill. 10 Ann. B. R. in Cale of 
of the Queen v. Sutton. | 
31. A preſentation, being but a commendation of a clerk to 19 - 3. 
the ordinary, or a declaration of the King's will, and not any in- —＋ * 
tereſt, and nothing granted or given by it, may be made as well z. Trin. 8 
by the word of the patron only (unleis a corporation aggregate Jae. Nins v. 


a „ 3 Go 
be patron, for they muſt preſent under their common ſeal) as 248. 8 


by an inſtrument in writing. Watſ. Comp. Inc. fol. 151. cites Liu. 120. 
as in the margin *, | Dubitat. 
Moch. 1649. 


Canes v. Oſby. Sti. 156. 13 H. 8. 12. Br. Corporation. 81. 


32. An officer being the ſerjeant at arms to attend the Ld. 
Chancellor vas excuſed the exerci/e of it by the Queen by parol. 
See Officers &c. (H) pl. 1. and the notes there. 

33. A filacer was diſcharged of his. office by parol. See Offi- 
cers &c. (W) pl. 1. and the notes there. 

34- Whatever is to take effect o a porver or authority, or Otherwiſe 
by way of appointment is good without deed. 2 Salk. 467. aw nat 1 
Trin. 10 W. 3. B. R. Saunders v. Owen. | out of an in- 


tereſt, and 
is to enure as a graut; for then if it be of a thing inc:yporea/, it malt be by deed. 2 Satk. 467. 
Saunders v. Owen. 


For more of Parol in general, fee Agreement, Grants, 
Partition, Surrender, and other proper Titles. ] 


199 Parols alias, TTords.] 


8 
oy J. 
| b 
1 Parols alias, Tlords.] : : 
I. 245. g | 
— | 
— t! 
® For this, x * PP Nine 
= 1 _ (A) *Arcrent [Mords.] 
faries and 4 of 
Dictionaries fr, 3 E. 1. OT. chartarum membrana. 2 William the 
tecond granted & c. cum omnibus libertatibus gr 


& conſuetudinibus qua; Anglici vocant Sac & Son Lc} 
D 200 J f2.19 E. 1. Rot. chartarum generally through all the charter 
rolls, there is mention of ancient franchiſes, quod vide through- ms 
out at large, mfangthefe Fe. tall, facchim and ſocham Sc. 
Z. 6 E. 1. Rot. patentium M. 27. a man has liberty of in- 
fangthefe in all his lands in the county of Kent.“ 
PL Lg. 18 E. 1. Liber parliamentorum is there pleaded a grant 
e pl. 15. of R. 1. of two vills, habendum cum /acha, foacha, tell, and 
* them infangthefe Sc. | 
[5- Nomen Anglicanum vocatum, femenefrene or flemenefrens 
the is expounded and interpreted cata!la fugitivorum. NM. 10. 
H. 4. Rot. 12. B. R. and there cites the Red Book of the Exche- 
quer accordingly.] 
C6. Trin. 7 E. 3. B. R. Rot. 28. In a quo warranto in pla- 
citando dictum elt quod per flem. & ferh. is underſtood annus 
& paſtum & medium tempus quia flem. Anglice fugitivus & 
convictus interpretatur fleth. Anglice ſolum vel terra dicitur, 
ita videlicet quod quicquid per feloniam in bonis vel in terris 
hujuſmodi felonum accreſcere (debet) domino regi extra liber- 
tatem ipſius abbatis in corpore comitatus ſpectare debet ad 
ipſum abbatem infra dominum ſuum.] 
E [7. By the word femaſlare is underſtood chattels of the 
q tenants of the grantee who is attainted of felony. Time E. 3. 


Kel. 145. b.] 


(8. Drengagium eſt certum ſervitium, & non ſervitium mili- x 

| tare. P. 6. E. 1. B. R. Kot. J.] 8 f 

e [g- Hil. 5 E. 3. B. R. Rot. 48. Inquiſitio capta de conſuetu- 855 

Een, dine vocata, * Putura in chacea regis in comitatu Eborum. ] Jo 
; 2 ; : are w 

1. e. conſue- 

tudo clama ta per foreſtarios & aliquando per balivos hundredorum, recipere victualia, tam pro ſeipſis 534. 

homintbus, equis & canibus, de tenentibus & inhabitantibus infra perambulationem foreſte ſeu hun- 4. 
dredi, quando eo perveuerint nihil inde ſolvend. 4 Inſt. 307. the E. 

8 : : orders 
10. Hill. 5 E. 3. B. R. Rot. 24. Tromagium debet dari de cap. 2 

= lanis & peſagium de mercibus, and not tronagium de mercibus. . 

iq Adjudged.] ded 
= DO ge 25 &c, 
| (11, Hill, 4 E. 1. B. Rot. 29. Secundum legem & confuctu- maſter, [ 


dinem regni nullus jurare debet in aſſiſa poſt claru/um — 15 
| 12. 


1 


Parols (alias, Words.) 


(12. 42 UH. 3. In Grafton's Chronicle, fo. 134. Sir Hugh 
Spencer held his Court and Pleas in London without order of 


law, and there punithed bakers for default of aſſiſe by the tom- 
brell, where before they were punithed by the pillory; and 
note, that there in the margin it is faid, that the tombrell was 
a kind of pillory made four {ſquare that turned round about] 

13. By the word e is intended, that it was at a court of 
the tenants of the grantee. Time of E. 3. Kel. 145.] 


200 


* This is 
miſprinted, 
there beiug 


no ſuch word in KC , but ſliould be (ſoke.) 


[14. By the word fate is intended amercement of the tenants 
of the grantee of it in his court. Time of E. 3. Kei. 145.] 

[15. By the word * them is intended the engendring of the 
grantee. Time of E. 3. Kel. 145. 


[16. By the word of grant if murther is intended all amerce- 
ments * of the tenants reſiants of the grantee amerced within his 
ſeigniories, by reaſon of murther, (that is to fay) for every mur- 
ther 1008. to be given, which is in nature of an amercement. 
Time of E. 3. Kel. 145.] 

[17. By the word of grant of foreftal is intended to have the 
amercements of foreſtallers, ({cilicet) to amerce them. Time 
of E. 3. Kell. 145. 

[18. By the word hutlagh is intended, if any felon be taken 
within the ſeigniory of the grantee, and delivered to the vills to 
carry to the priſon of Dourgh and eſcapes, to have the eſcape in 
the tame manner as the King for eſcapes found beſore the Juſtices 
in eyrc. Time of E. 3. Kell. 145. b. | 


(B) Abbrevialivis. | 


1. IF a wenire facias be awarded de“ wifi parochiæ de D. withe 
out any dath, yet it is good; for it ſhall be ſo taken, this 
being the ufual abbreviation for vente, though the daſh is 
wanting. Mich. 9 Car. B. R. between Pennington and Morgan, 
adjudg'd in writ of error upon a judgment in Bank.] | 

2. Ille numerus & ſenſus abbreviationum accipiendus ęſt, ut con- 
ie non ſit inanis. 9 Rep. 48. Trin. 7 Jac. in the Earl of Salop's 
Caſe, | | 

3. Franciſcus in the venire facias and Francus in the diſtringas 
are well enough, being both but one name abbreviated. Cro. J. 
534. Moor v. Blackwell. 

4. 6 Ges. 2. cap. 14. allows ſuch abbreviations as are uſed in 
the Engliſh language to be made in all writs Ec. pleadings, rules, 
orders, iudict ments, and informations &c. notauithſtanding 4 Ges. 2. 
cap. 26. 


* Mancipio- 
rum ſobo- 
lem Somn. 
gloil. theam. 


* Fol. 246. 
— .. — 


Wo 


80 it is in 
the original, 
but it teems 
it ſnould de 
thus, viz. 
(viſn.) 


Upon a ma- 
tion in af- 
reſt of judg- 
ment, the 

Court was 
of opinion, 


that by the ſtatute of 6 Geo. 2. to explain the ſtat. of 4 Geo. 2. for putting all proceedings, plead- 
lags &c. into the Engl ſh tongue, abbreviations in an attorney's bill, ſuch as [ fo. ] tor folio, [Mr.] tor 
walter, [d.] for pa.d xc. are helped after a verdict. Baraes's Notes in C. B. 92. Ray v. Jackſon 


R 3 


. 


(C) Ex- 
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Oc 
te 
See Grants, (C) Expoſition. 88 
(H. 13.) W 
* See pl. 8. [I. IF a condition of an obligation be to ſtand to the award, ta 
1 guued it be made, and * 79 be deliuered to the parties at or be- par 
. fore ſuch a day, by thoſe words it is intended that it ſhall be de- _ 
1 livercd to the parties, otherwiſe they are not bound to perform- 8 
: ance; and it is not ſithcient to allege, that the arbitrator made 
5 it, and was ready to deliver it to the parties, in as much as the N 
= words imply, that it thall be delivered to the. parties. Dubita— 10 
* tur. Mich. 9 Car. B. R. between Il igget and Puſterie. The 88 
| Court divided upon a demurrer. Iitratur. Hill. 7 Car, 3 
= Rot. $40. ] 3 
1 2. In Ac ion upon the Caſe, if the plaintiff declares, that the 8. 
＋ &cfendant promiſed to pay ſo much &c. in confideration that 85 
: the plaintiii Nlould / rain certain drowned land, that it ſhould be : 
| gry in extremitate Htemit, viz. in aliqu9 tempore between All Saints 
7 „ 11ſ5 and alleges, that he after drained it in Candle— wm" 
| maſs cv2, by which it was dry in extremitate hiemis, between as 
+ the two fcaſte, this is not good; for the words aliquo Tempore - 1 
{4 are to be taken according o the ſubject matter, either for tome 5 
19 time cr for all the time, and here bx the ſubject matter it ap- 60 
: 3 Lde- nears, that it ſoul be dry turough all the extremity * of winter a 
1. + Orig. between the ſaid feaſts, and not by one day in f the winter. Þ 
| [teiver.] Mich. 6 Car. B. R. between Chapman and Beit, per Jones and * 
| Berklev againſt Richardſon and Croke, this being moved in *6 
F arreſt. Put herein Richardſon and Croke rely'd much upon the . pH 
2 verdid, that ic had made the declaration geod, being whether & 
1 it was drained according to the promiſe, and found {or the _ 
14 ſaintiſf that it was, ] TY 
| ö L 202 J Iz. In action upon the Caſe, if plaintiff declares that B. w 5 5 
4 | arreſted at his ſuit in a court, and upon this the defendant, in wk 
1 conſideration that the plaintiff would at the requeſt of the de— 5 
N N fendant forbear wltrrius fraſegui the ſaid B. the defendant, al- = 
1 ſumed, that B. ſhould give ſecurity to the plaigtiſf for the debt = 
2 before the next court, or that he himſelf would pay the debt, . 
'q and avers, that he ulterius proſequi the ſaid B. abſtinuit, & an 
adhuc abſtinct, & abinde hvc uſque aliqualiter abſtinet & deſitit. PR. 
a This is a gocd averment of the performance of the conſidera- SS 
i tion; for the word alin er in this ſenſe and context of the 8 
A 3 IC hey: his 
: N words is, that he abſtained utterly; as Littleton fays, if a man 3 
. 4 rants an annuity ita quod it ſhall not charge his perſon ali = 
4 | qualiter, hoc eſt, in any ſort. II. 11 Car. B. R. between * Brent 3 
| E * Fol. 247. ad itzuict. Adjudged per Curiam in writ of error upon "A 
3 Ls ſuch judgment in Coventry, and the judgment affirmed accord- - 
4 ingly. Intratur. P. 11. Car. Rot 270. | | | 1 
| Cro.C.-86. [4. If a Ii be made habendum a canfectiane pro termini 0 xo- * 
4 * e ginia & tredecim aiinzrum, this is a leaſe for the term of 93 years, mike 
4 e ant! not for C9 aud 30 years; but it ſhall be interpreted to be 
4 1 : oCtoginta 
2 
1 
4 
i : 
4 


Parols [alias, Tords.] | 7 


octoginta & tredecim annis, that is to ſay, 93 years; for the in- oftoginta & 
tention of the parties appears to be ſo. Mich. 16 Car. B. R. be- — oy 
tween Hogpwell and Serle. Adjudged per totam Curiam Court held 

upon a ſpecial verdict found in Devon. Intratur. Hill. 9 Car. thatithould 


1 | be taken ac- 
Rot. * 86g. ] 3 
| the common 
parlance for 13 years; and that terdecem and treſidecem is a'l one, and is ſo wrote, exphonie gratia, 
and it being one iatire word cannot be taken otherwiſe ; but it witten s ſeveral words, it ſhould be 
otherwiſe. Hopehili v. Searle.——* Cro. C. 380. Ces Rot. 269. 


LJ. If an action of account be brought de /*þtem ponderibus, and. 
decem unciis cere, and judgment for the whole, this is erroneous, 
for ponderibus is weights, and not pounds; for pondus pondi is a 
pound, and padus pinderis is a weight, and therefore as it is, it 
is inſenſible. P. 11. Car. B. R. between Richards and Hance. 
Adjudged per Curiam, and the judgment given in Exeter re- 
verſed accordingly. Intratur. Trin. 10 Car. Rot. 720. | 

[6. If a man dewi/e laud te B. his wife for life, the remainder 
tz C. in fee, and after in a codicil theſe words follow, Item my 
ewill is, that the ſaid B. hall have power fix months before her 
aeath to make a leafe the reg, the term to be for 1X Jeary. B. ma 


YI Dj XK. 2 


: make a leaſe for 6 years at any time before her death, though 

a it be not 6 months before her death, but one month, or a week, ö 

þ or a day, for the time of her life cannot be known, and there- "nr 

. fore the intent was, that the ſhould have power at any time {3 

| within 6 months of her death, to leaſe it for fix years. P. 13 Car. 14 

1 B. R. between Harris and Grahame adjudged per Curiam upon 1 

: a ſpecial verdict, for a meſuage in London. Intratur. Mich. 1.8 

. 11 Car. Rot. 370.] nl 

: C7, If condition of an obligation be, Whereas ſuch ſbip is out- 1 
N 1 n : | 

: ward bound in a wyage ta St. Luca's in Spain, and from thence 10 1 

5 relurn directly to the port of Dover or London, or any of them, <vithin 1 

. the realm of {ingland, if the obligor do pay ts the obligee 10. within | 

- 20 days after the jirft or next return or arrival, after the date of 

1 of th:; obligation, of the ſaid ſhip in the port of Dover or London | 

. aforeſaid, or either of them, or in any other part or place Within the | 

*. realm of England, or elſeruhes e, where /he jhall make her right dif- 

Fe charge from the ſaid voyage without Fraud, then the obligation to 


2 be void &c. It the thip makes voyage, and makes her return to 
any place out of the realm, as at Venice, and there makes her 
diſcharge, the obligor is bound to pay the money, though in the 
* beginning of the condition, it is recited that he ſhould make 
his return to the port of Dover or London in England, yet in 


an 5 
U as much as the words are after in the body of the condition 
* more large, viz., or elſewhere, though it is ſaid (from the ſaid | 203 
8 voyage,) yet it thall be taken, that the intent was more large , 
0 than the firſt words. Hill. 14 Car. B. R. between Harris and 
Cravenor. Adjudged upon a demurrer. P. 14 Car. Rot. 393.] 
Ig [ 8. If the condition of an chin made vpor a marriage be, 
an that if A. the obligor at the requeſt of B. who ſhould be his 4 
* wife, give licence to B, with his allent, 7o declare her laſt will, by 4 


* R 4 | which 
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+ Te Ze paid quhich ge may deviſe to whom foe pleaſe 1001. the fame + ta be paid 


1s all one 


with, ard 12 


fas; 


other- 


wife it is an 
dle thing to 
ermit her 


Oo make 2 * 8 * . . * - „ 
will, if he intent of the condition, and it is all one as if he ſaid, and * he 


doth 


a7 


not 
4 


— Pann, 
® Foil. 248. 


16 Car. B. R. between Sherman and Lily. 


therefore 
they al! held 
che pica ill, 


andadjudg 4 make a will, and of 1001. to be 


for the 


PIA 


_ Cro. 
597. S. C 


Ho. 


i. 
3 


* 
* 


253 


Sty. 122. 


8. . 


Mo! 


Joy 259.— 


8. C. 


Arg. 
222. 
Caſe 


cited 
Show. 

in 

of 


Jeffries v. 


Legendra. 


Comb. 


56. Irin. 
I Jac. 2. 
B. R. S. P. 
but no judg- 
ment. Bar. 
ton v. Wol- 
void. 


out of the perſonal ęſtate of the jaid A. within one year after the death 
of Þ. lena fide, then the obligation to be void; upon this con- 
dition ic ſhall be interpreted and taken, that A. not only ſhall 
give leave to B to make her will of 10-1. but alſo that if ihe 
gives it by the will, that he will pay it; for it appears to be the 


{hall pay the ſame &c. for it is ſaid, e fame to be paid cut of his 
perfonal effate bena fide, which ſhews, that it ought to be paid by 
him bona fide, and within a year after the death of B. Mich. 
Adjudged upon a 
demurrer per totam Curiam, præter Jones, who thought that 
the words ſhould be interpreted, that ſhe ſhall have power to 
paid out of his perſonal eſtate 
within a year after the death of B. and that A. is not bound to 
pay it by the obligation, but the legatee thail have only remedy 
for it in the Spiritual Court. Intratur. H. 15. Car. Rot. 1198.) 

Io. The words of a diem claufit extremum to the eſcheator are, 
Quod per ſacramentum proborum hominum dihgenter 10quireret 
& inquiſitionem inde factam nobis &c. ſub ſigillo tuo & t:211l1s 
eorum per quos facta fuerit fine dilatione mittas; and in the 
concluſion of the office it is thus, In cujus ret teſtimonium /2:.:. 


ſua alternatim appoſuerint - tho? properly alternatim imports in- 


terchangeably, and then it cannot be ſuppoſed that eſcheator 
and jurors ſcaled to one part, but the cfcheator to the one, and 
the jurors to the other part, yet it is good; for it may be true 
that all ſealed, and then the addition of the word altrrnitim 
ought not fo ſtrictly to be conſtrued but that it may be taken, 
that they all ſedled both parts, the which thall net Burt; for tlie 
words are in the concluſion, that as well the efchcator as the 
jurors ſigilla ſua alternatim appoſuerunt, which imphes, that they 
ſhould put their ſeals to both. Hobart's Reports. Cate 236. 
Waddingtcn's Calc reſolved.] 

[ 10, It by a charter perty the owners of the {hip hire the 
{hip for a certain voyage to the merchants &c. and the mer- 
chants covenant on their part to cauſe the ſhip to return into 
the river Thames within a certain time /periculis & caſualitatibus 
marium, Anglice, dangers of the feas, exeeptis. And after, in 
the voyage, and within the ſaid time of the return, the hip 
was taken upon the ſea per homines bellicoſos modo guerrino 
arraiatos to the merchants unknown, againſt the will of-the 
merchants, their factors and aſſigns, & ab inde huc uſque per 


eos detenta ſuit, per quod they could not return it within the 


river Thames within the time mentioned in the covenant. 'Ih1s 
is an impediment within the exception; for thoſe words intend 
as well any danger upon the fea by pirates aud men of war, 4s 
dangers of the fea by fipaoreck, temeſt, or ſuch like; and fo is 
the common acceptance of the words among merchants upon 
charter parties. Mich. 24 Car. B. R. between Pickering and 
Barkley, adjuèged upon a demurrer, in which divers merchants 
were heard in Court for the intexpretation of the words, and the 


practice | 


m—_ VV. * 
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practice of the merchants in the Court of the policy of aſſurance 
and otherwiſe, who all agree that it extends in their contracts 
and bargains by their common acceptance to ſuch dangers upon 
the ſea by pirates and men of war. Intratur. Paſch. 24 Car. 
Rot. 154. | | | 

11. Where the words are dubious they ought to be taken in 
ſuch ſenſe that mo wrong be done; and the law more regards a 
leſs citate by right, than a greater eſtate by wrong. 2 Lev. 155. 
Arg. Hill. 27 & 28 Car. 2. B. R. in Cafe of Piggot v. the E. of 
Saliſbury. 

12. Common uſage and reputation ſhall dire the intendment 
of the parties, as in giving or ſelling a barrel of beer, the barrel 
is not given or fold, but the b-er only; but otherwiſe of a 
hogſhead of wine. Savil. 124. Mich. 32 & 33 Eliz. in Caſe of 
Matthew v. Harccourt. | 

13. Verba de futuro, or in future, ſhall be taken futurely when 
they refer to a future act, otherwiſe when they refer to a pre- 
ſent reſolution. Cro. E. 306. Mich. 35 & 36 Eliz. B. R. Bur- 
ton v. Cowell als. Gamell. 

14. Verba æquivoca Ein dubio poſita intelliguntur in digniori & 
patentiori ſenſu. 6 Rep. 20. Hill. 38 Eliz. B. R. in Gregory's 
Cate. 

15. A. grants a rent-charge to B to iſſue out of the manor of 
N. and out of all his lands in D. and A. in the county of K. belong- 
ing or appertaining to the ſaid manor. This ſhall be taken to ex- 
tend to the land occupied in the manor, tho” it is not parcel of 
it; per three Juſtices againſt Popham. Brownl. 184. Mich. 
3 Jac. Crate v. Moor. 

16. Grammatical conſtruction of a word was wart'd, and the 
word adjudged to ſignify in law according to the common re- 
ceived ſenſe of the word. Lane 11. Arg. Mich. 3 Jac. in Caſe 
of Brett v. Johnſon. 

17. For the interpretation of words there are ?2v9 grounds, 


Tit, If the ſecond part contradifs the fin, the ſecond part thall be 


void, 2d. If the ſecond part expounds the firſt, both ſhall ſtand; 
per Doderidge. Arg. Roll. R. 376. Paſch. 14 Jac. B. R. in Cafe 
of Berry v. Perry. 

18. When a deed is doubtful in conſtruction, the meaning 
muſt be gathered from all the parts of it; but yet that is tyed with 
two cautions, that it be not againſt any thing expreſſed by the 
ſaid indenture, but only in cafe where it is doub?ful. Winch. 92. 
Arg. Trin. 22 Jac. C. B. 

19. Words of relation will never controll that which was cer- 
tunly put down before; per Winch. Winch. 93. in Caſe of 
Trenchard v. Hoſkins. 

20. A. has three daughters B. C. and D.—A. promiſed R. to 
give him in marriage with D..as much as he gave in marriage with 
any other of his daughters. A. gave with B. to one H. 1001. and a 
bond of 100/. to pay the ſaid H. gol. more at three months 
end after his deceaſe, if the ſaid B. or any iſſue of her body was 
then living. Some held that the promiſe extended only to money 

| preſently 
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preſently given, and not to the bond, others e contra; but all 
agreed if it extend to the bond, it ought to have been averred, 
that D. or tome of the iſſue of her body were alive, and not that 
B. and the iſſue of her body were alive. Cro. Car. 186. Paſch. 
6 Car. B. R. Cule v. the Executors of Thorne. 

The words mids e & dummeds, tho' generally taken con- 


ditionally, yet have been always before conſtrued as an admo- 


nition or can in grauting of licences to hold a fecond benehce 
&c. and there t9 avid a multitude of inconventencies from a different 
con/irudion, adjudged chat it ſhall not now be conſtrued as à con- 
dition, but as it had been uſually. Cro. C. 475. Trin. 13 Car. 
B. R. Dodſon v. Lynne, 


1 Lev. 2904. 22. Clauſes in company are to expound one another. Vent. 91. 
.es Trin. 22 Car. 2. B. R. Lion v. Carew. 


8. C. Hob. 275, CLAN AICXARU's Caſe.—2 Vern. 325. S. P. Richards v. Lady Bergavenny. 


23. Words tho' never fo /in 2 be taken ſeverall; where they 
have a diſtinct fubject matter to work upon; per Holt Ch.]. 
Arg. 3 Ch. R 126. Otby v. Ld Mohun. 

24. "Several words are void where they would work on a it 
inter, and joint words are void where they would work on a 
ſeveral intereſt; per Holt Ch. J. Arg. 3 Ch. R. 128. cites 
5 0 8. 18. Olingiby'. Caſe. 

105 The words { heirs ef the 50 dy) cannot in the fame clauſe be 
* words of limitation as to lands 5, and of deſignation 
of the perſon as to goods. 2 Vern. 325 5- Mich. 1695, Richards 
v. Lady Bergavenny. 

26. Where a matter is capable of different meanings, that ſhal! 
be taken which will ſupport the declaration or agreement, and 
not the other which would delcat it. 1 Salk. 325. Triu. 
2 Annæ, B. R. Wyatt v. Aland. 


Cee Conti- PD) Copulative and Digun#live; where they are 


7. 37 


Covenants. one Sentence, and where ſeveral. 


Ce, 435: CLI. IT A. covenants with B. upon reaſynable requeſt to him made 
A vo by B. 75 ſurrender certain land, und all his intereſt in it 1 
28 B. and 406i to permit aud ſuffer B. 15 * the profits of the land D. 

in this caſe the requeft does not go to the taking of the profits, 
———— but only to the ſurrend⸗ r; ſo that he is bound to ſufler him to 
* Fo!. 2:3. take the profits withour requeſt, tho'* there is but one verb 


S—— which goes to the whole: but if he had been to ſurrender upon re- 


queſt, and alſo to permit him to take the profits, there it had been 
more clear. P. 7. Car. in the Exchequer Chamber between S 
and Smith, per Curiam, upon writ of error upon judgment in 
B. R. ſeems e contra: but after wards (to wit) Trin. 7 Car. or 
Mich. 7 Car. per Curiam reſolved and adjudged, that tlie requeſt 

was not necellary as to the taking of the profits, and the judg- 
ment 


. WE. SR. 
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ment given in B. R. accordingly upon a demurrer now affirm'd 
per Curiam.] | 

[2. If a /zaſe for years be made to A. determinable upon the lives 
FB. C. and D. and after B. dies, and then A. afhgns to E. and 
after E. by indenture reciting the ſaid leaſe, and the death of B. 


and the aſſignment to him by this indenture, now aſſigns the 


term to F. and covenants with him, that he himſelf is lawfully 
poſſeſſed of all the premiſſes of a good and ſufficient eſtate, for 
the reſidue of the faid term then to come, zf rhe ſaid C. and D. 
or either of them ſhall happen fo long to live, and they the ſaid C. and 
D. are yet in full life; tho' the words are not and ( that } the ſaid 
C. and D. are yet in full life, yet it is implied by the words, and 
it ought to be a ſeveral covenant, or otherwiſe this laſt part will 
be void and to no ettect. Trin. 11 Car. B. R. between Baſkett 
and Scott, adjudged upon a demurrer, in which the breach was 
aſſign'd, becauſe C. was dead at the time of the aſſignment made to 
him, and the word (that) was added to the other words in the 
declaration, and the defendant demanded oyer of the indenture 
which was entered in hæc verba in which the ſaid word (that) 
was not; yet becauſe it 2vas ns more than the law implied, it was 
adjudged good. Intratur P. 11 Car. B. R. Rot. 221. 

3. If A. upon a marriage intended by C. his fon with B. co- 
venants with D. to ſtand ſeiſed, and to make other conveyance of 
certain land to the uſe of C. for lite, and after to B. for her join- 
ture for life, and after two other uſes to their iſſue &c. and of other 
land to the uſe of himſelf for life, and after to C. for life, and 
after to the iſſues &c. as before. And then A. covenants modo 
& forma ſequentibus, videlicet, Prædictus A. pro & non obſtante 
altquo adtu five re per ipſum ſas in contrarium tempore ſigillationis 
& deliberationts indenture prædictæ ſtabat & fuit legitime ſeiſitus ac 


auſque tales bone & ſufficientes convenientie & afjurancie in lege 


ferent factæ & legitime executæ ut ſupradictum eft fleteret & effet 
feiftus de præmiſſis ſibi & herecdibus ſuis in feads ſimplici abſque aliquo 
genere, Anglice, manner, condition, defeaſance, mortgage, limi- 


tation, five poteftatis revocationis mutare | vel] permutare eadem; ac 


inſuper quod dicta terra & præmiſſu, preantea /imitata pro junctura 
dice B. a tempore deceſſius prædicli A. pro & durante termine vitæ 
dice B. continuarent, remanerent & forent eidem B. & afſignatis 
fuis plent & clari annui valoris 200 L ultra & præter omma onera 
Sluttones exitus & repriſas quecungque. In this caſe, tho' this bears 
a ſemblance of being a covenant, becauſe the words of cove- 
nant are but once named; and tho' it is ſaid at the beginning, 
that he covenants in manner following, and tho' the word et 
couples all together, yet the 4% part touching the value is an ab- 
lutte ſeveral diſtinct covenant of itſelf, ſo that if the land limited 
tor the jointure be not of the value-of 2001. a year, tho' it is 
not by any act of himſelf, yet he has forfeited his covenant, bes 
cauſe it is vſ/ual in caſe of jointure to covenant for the value, 
and ſo ſ#6;efta materia explains it. Alſo it appears throughout 
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reporter ſays 


he argued. 


the deed to be the intent 7 the parties; for it is not uſual to co- 
uch notwithſtanding any act done by 
himſelf; 


venant that the value is 
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himſelf; th then it would be of no effect. P. 14 Car. B. R. 
between Hugbes and Bennet, adjudged upon a demurrer. In- 
tratur Trin. 13 Car. Rot. 1536.) 
—— Z. Upon a conveyance of land made by A. to B. if A. cove- 
Fol. 255. nants that he is ferſed of a good and indefea/rble eftate in fer, and that 
a he hc gend power to convey it t B. according te the indenture no- 


8 wwithfran ding any aft done by him, this lait clauſe and covenant 


Trin. 22 
Ja. in C. B. he has a good and indefeaſible eſtate in fee notwithſtanding any 


there it #25 act done by him, but it is abſolute and general; becauſe zhe 


6 hed by Ho- 


dert Ch. J. general method of conveyances is to make it to, and the one co— 
and Jones J. venant independent upon the other, and ſeveral. B. R. be— 
that mis is teen Sir G. Treuchard and Hoſkins, adjudged per Curiam, a3 


al} one co- 
venint, but the Court now ſaid. ] 


Hutton and 
Winch. J. held that they were ſeveral. —S. mh argued by counfel. itt. Rep. 62. 65. 135. and 


Mich. 4 Car. by the Court ot C. B. Id, when the whole Court, viz. Yelverton,' Hay 
and Hutton J. and Richardton Ch. 5 held 8 all was one abſlute covenant. S. C. cited Sid, 
328. in Cafe of Gamsford v. Griffith; and 'tis there ſata that true it is that the ſame was ſo ad- 
juigcd in C. B. but that a writ of error was afterwards broughtin B. R wher it was held dy Jones, 
and all the other Juſtices except Whitlock, that the judgment be revers's; but it was ſaid that ho 
reverſal was enter d; and there fore the Reporter adds a qurre. 

Covenant ret re war ſeiſed in fer, nu withſtanding any at 4" and that the lands were of the 
annual vaze rf 2091. wa this caſe the words { notwiroftarding & cannot be applied to the cove- 
ant concerning the value, becauſe they were plac'd in the m. ddle "of the ſentence. Savund. 60. in 
Caſe of Gainstorth v. Griffith, cites Cro, Car. 195. Craytord v. Crayford, and 495. Hughes 


v. Beane:. 


5. In an indenture between A. and B. it is recited, that 
where B. by other indenture dated &c. had aſſigned to C. a 
melluage &c. Now this indenture witneſſeth, that B. covenants 
that he or D. his brother 20 deliver to the ſaid C. or in his 
abſence to E. at his thop, a terrar of the premiſſes ; and of the 
truth thereof, ad optimam eorum peritiam, pu, requeft made to 
them by the ſaid C. would take their cath before a Maſter in 
Condition Chancery * ; and alſo would deliver ts one I. ſafely to be kept to 
8 - __ the uſe of the ſaid B. and C. the original demiſe whereof he then 
ar bois had a copy, the which demiſe ſhould be thewn, with the alle!it 
!ef::s for of both parties, or as neceility ſhould require &c. Tho' in this 
e of 1322, caſe they are not bound to make an oath of the truth of 2 
_ 1 terrar without requeſt made, ye: he is bound to deliver the ori- 
lager a: Zinal demiſe without requeſt; for the requeſt does not refer to 
tee c, of this, but to the firſt, as appears by the coherence, and putting the 
, i requeſt among the cavenants, and nat in the beginning or end. P. 
42 14% 4 
beer f, 15 Car. B. R. between Smith and Garkutt, adjudged per 
lex _  Curiam, upon a demurrer, where it was pleaded that there was 
© 227 ] not any requeſt made, and the breach aſſign'd for not delivery of 
_ lands, the original demiſe. Intratur Hill. 14 Car. Rot. 1052. ] 


which they 
% had for their lives, te a firanger, and at their charge, Obligor pleads that huſband and wife 


e#:r'd to levy the fine, if the ſtranger to whom the tine was to be levied would bear the charge. 
(0-lizet demurr'd; and adjudged tor the plaintiff, becauſe the levying the ſecond fine has no te- 
ference to the firit; for they are tue diftin@ ſentences,” and the words (and allo) make them lo. 


Brow:l. 94. Paſch. 5 fac. Hollingworth v. Huntley, 


And 5 If A. be bound to B. by bligarimn, whereof the condition 
in f that w We they have ſubmitted tlemſclves to the aw: ard of 


Caſt it wa 
J. 8 


ſhall not reſtrain the firſt clauſe of the covenant, ſcilicet, that 
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J. 8. that if A. ſtands to and performs the award of F. S. ita pleaded that 
guod the award be under the hand and feal of the arbitrator, —— 
and delivered to either of the ſaid parties before ſuch a day, then . ts the 
the obligation ſhall be void. In debt upon this obligation, if u. 
defendant pleads no award made, and plaintiit ſhews the award, of Fu 
and ſhews that the award was delivered to the plaintiff, but does fen daes, 
not allege that the award was delivered to the defendant, it but er e 
is not good, becauſe here the words (to either of the ſaid par- os —_— 
ties, in Latin utrique partium) ought to be interpreted to both dr upon de- 


ties. Irin. 16 Car. B. between Halabell and Mor. edge, adjudged murrer gave 


upon demurrer. Intratur Trin. 16 Car. R. Judgment 
againſt the 

Roger Ward attorney for Holwell.] paintis, 

and held 


that the word uterque) is ſometimes to be taken diſcretive ; as where 1209 or three are bound in a 
bond, et wirumyue eorum; which makes the obligation ſeveral : and ſometimes collective, as in 
the preſent calc ; and this depends upon the ſubject-matter, ſo that a reaſonable conſtruction be 
made, et ut evitetur ablurdum. Now in this cale, as each of the parties is ſubje& to the penalty 
and danger, it is reaſonable that the award thould be delivered to each, in order that they may be 
ade to perform it. It was likewiſe held, that there being ?4w9 of ove party, the delivery to one of 
them in this caſe was not ſufficient; for party is to be intended ot an i»ntire party, and one is as much 
within the penalty and danger as the other. 5 Rep. 103. Trin. 43 Eliz. B. R. Hungate's Caſe.— 
It ought to have been delivered omnious partibus, Cro. E. 885. S. C. Huntage v. Meaſe and 


Smith. — Mo, 642. S. C. 


7. In zreſpaſe if plaintiff declares Pnare defendentes apud D. 
elauſum ſuum fregerunt & intraverunt & ſalum querentis adtunc 
& ibidem effoderunt & mille careatas ſali ad valentiam 10 J. & 
100 pecias maheremi ipfius querentis ad valentiam 200 l. adtunc & 
ibidem inventas ceperunt & afſprrtaverunt Sc. "Tho! it is not ſaid 
that the mille carectata fol were provenientes of the ſaid digging 
of the land; nor is it directly ſaid that the mille carectatz ſoli 
were the ſoil of the plaintiff, yet upon the whole the declaration 


This caſe 
agreed by 
Could J. for 
that by vie- 
tue of the 
copulative 
the (ipſius 
querentis) 
goes to all. 
Trin. 2 An. 


ſhall be ſo taken: for tho' the words (ad valentiam) are inter— 1 
poſed between the foil and maheremium, and the words (ipſius Nille. 
querentis) come immediately after the maheremium, and before e 
the words (ad valentiam) fo that the words (ipſius querentis) 15. 8. ED 
ſeem to be reſtrained to the timber, and not to extend to the 
ſoil, yet becauſe all come under the words ceper int & afporta- 
verunt, it is good enough; and fo the words { ip/ius querentis ) 
ſhall have reference as well to the foil as the timber. Trin. 
23 Car. BB. R. between Borret and ian, adjudged, it being 
moved in arrcit of judgment upon a trial at bar, which concern- 
ed the haven of Yarmouth in Suffolk. Intratur Hill. 22 Car. 
Rot. 561.] 
8. Pracipe quod reddat f the manor D. and S. and of three 
houſes and 20 acres of land, 10 acres of meadow, and 40 acres of 
piſture in A. B. and C. And per Cur. it ſhall not be intended 
by the copulative, that the manors are in A. B. and C. but tha: 
they are vills by themſelves, and that the houſes and land lie in 
A. B. and C. Br. Relation, pl. 47. cites 14 EK. 4. 7. CER 
9. Debt upon bond for performance of covenants in an in- Saund. 58. 
denture ; one was, that the indenture of leaſe at the time of the of- wh OY 
fegnment is a good, true and indefeaſrble leaſe, and that (the cove- Gas. 
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>; do nantee) Hall enjoy Sc. without the lett er interruption of (the cove» 


Lira: 4d nantor) or any claiming from, by, or under him. The queſtion 
"nz was whether (:indefeaſible leaſe) ſhall be conſtrued * as a diſtinct 


judgment 

tor the ſentence, or with reference to the laſt words, (without the in- 
1 terruptian of Sc.) tlie Court upon ſeveral arguments * inclined, 
„us. that the laſt words do not mitigate or quality the firſt, but are 
(lemble). 5 


diſtinct clauſes, tho' they allow'd the rule, that reſtraining 
words at the beginning or at the end of the ſentence, ſhall go— 
vern the whole; but here they are as diſtinct as the laſt words; 
(that he ſhall enjoy it without the lett or interruption) cannot 
without impropricty of ſpeech be applied to the firit clauſe of 


(indeſeaſible leaſe.) Sid. 328. Paſch. 19 Car. 2. B. R. Gamſ- 


forth v. Griuath. 


8e C (E) Relative, In what Cafes they ought to refer 


tion, M. b.) 
pi. 3.4.9. to the next. Antecedent. 
I.. I F A. be bound in an obligation, whereof the condition is, 
that he and B. his avife qwill levy a fine of ſuch land 7s C. 
and D. and their heirs, and at their caſis and charges. This word 
(and makes a new ſentence, and fo the obligor is bound to do 
two things, ſcilicet, to levy a fine, and to levy it at his own coits 
and charges, and not at the coſts of the conuſees, and ſo thoſe 
words do not relate to the next antecedent. H. 4. Ja. B. R. 
per Curiam 
2. If in the county of N. be the pariſh of Raad, and in this pariſh 
z5 a vill call'd Read, and another vill calPd Afton, and four houſes 
of another vill calPd Hartwell in this pariſh of Road alſ5, and the 
King grants to another the manor of Hide, and all the lands 
thereto appertaining in parochia de Road, &* :mnes decimas in 
tenura de Wake nuper pertanentes manaſleris Sancti Facghi in Road & 
Aſton, & onmia terras redditus & hareditamenta in Road prædicta, 
and the King had not any land, tenement or hereditament in 
the parith of Road, but thoſe before granted: it ſeems that 
Read prædicta ſhall not have reference to Road the vill the next 
antecedent, but to the parith, and fo the tithes which the King 
had in Hartwell within the pariſh ſhall paſs; for Road the 
pariſh was only named before by itſelf, for Road the vill was 
named with Aſton, and ſo prædicta ſhall not have reference to 
it. Mich. 38, 39. El. B. R. between Farmer and Mixe. But 
dubitatur. ] | 
—*Browr!. 3. If a man by ovligatian, dated 6 April 12 Ja. be bound 7s pay 
"= 1 10/. the 28th day of April next enſuing the date heresf, thoſe mo- 
rare, cites nies are not payable till April 13 Ja. for the (next enſuing) 
S. C. bythe ſhall refer to the month of April, not to the 28th day. Hill. 
ene 12 Ja. B. between Road and Abingdin, per Curiam. Contra 


v. Coe, and ; - R : ; 
ſays, the Mich. 13 Ja. B. between “ Price and Coe adjudged, the intent 


1 of the parties being found to be ſo. ] 
7% 1880. | 
the 1 91h November next enſuing, and anather col, the next December enſuing ; and adjudged af 
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the firſt 1001, ſhall be pail the rath day of the ſame November, and that the intent of the party 
appeared by the appointment of the lecond payment of 209 1, 


4. If obligation be made 23d May for payment of money upon * Cro. J. 
24th of May next enſuing, tis doch not refer to the month, but 8 5 
to the day, properly and of itſ:lr, without finding of the intent 657. S. C. 
of the parties, Mich. 21 Jac. B. R. adjudged between“ Preſe An obliga- 
cott and Gwvinn. P. 21 Ja. B. R. per Curiam, between + Bulle 722 bore 


| : date the «th 
ley and Hilbank.} | | of "May, 
and the Cone 


dition was to pay 251. the 11th day of May next enſuing ; it was ad;udoed that this thall be in- 


tended the next 11th Jay of the fame May in which the obligation was made, ac:d not the next 
May, and month of May following. 2 Roll. Rep. 255. Mich. „ Jac. B R. Anon. | 

A bond was dazed in March, to be pal {vper wicefamun 5tevum dicm Martii'prox. r 
fſequeniem, It was argued that ſequentem) reters to che day, which ſhail be underitood L 209 ] 
of the ſame month; and that it it had been //eguentis) then it had reierr'd to March, and ſo it had 
been payable the next year. But the Court was ef opinion that it ſhould be uuderitood the cure 
rent month. 1 Mod. 12. pl. *. Paſch. 6 Car. 2. B. R. Anon. 

But tho” a bond dated 5 March, conditioned to pay 201. the zsth March next, ſhall refer to the 
day, an notto the month, yet ſuch 4 conitructiou hall newer be made to loſe a debt, deſtroy an in- 
dicktnernty, or vacate a judgment, butouly when 'tis in maintenance of them. Per Cur. 2 Show. 160. 
Paſch. 33 Car. 2. B. R. The King v. Forbis. 


5. But if it be found that the intent vas, that it ſhould be re- S. P. If 


forr'd to the month the Court ſhall judge ſo. Held in the Caſe the circum- 


ſtances of 
their agree- 


ment had 
deen found, and that it was intended to be May twelvemonth following, per Doderidge aud Haugh- 


of Bulkley.) 


. ton J. But per Lea Ch. J. (xex? fol/uving) Mail not be reterr'd to May next following, unleſs /ome 


matter in the ſame deed might be thewn, and not a callateral agreement tound by the jury, nor 


auy Collateral decd. Cro. J. 677, 678. Trin. 20 Jac, Rot. 32. S. C. by the name of Buckley 
v. Guilbank. | 


"6, In a treſpaſs, if the plaintiff counts Drnare clauſum ſuum 
fregit wocatum C. abutting upon the land of A. Sic. in D. where 
the uſe is to count Quare clauſum fregit in D. vocatum &c. 
zet the other is good, and D. ſhall have reference to the cloſe, 
M. 22. 33 El. B. R. Duke's Caſe adjudged. For the clerks ſay, 
that their form is both days.) 

#5, If the condition of an obligation to perform an award be 

with ſuch clauſe, ſcilicet, / es the ſume axwvard be made on this 

Fae the tth day of Fuly before 4 veclucs in the afterno;n of the ſame 

day Se. here the late words (ſcilicet bæefore 4 o'clock in the after- 

noon of he ſane day) ſhall not be referr'd to the 8th day, but to 

the day before the 8th day, and fo the arbitration ought to be 

made before the 8th day, or otherwiſe is not good. And b 

this interpretation ail the words ſhall ſtand where otherwiſe the 

lirtt words ſhall be void. Paſch. 42 El. B. R. adjudged Mayor v. 
Browne.] | 

[8 If the _ recitiag two ſeveral leaſes made by her the a, 
18 & 19 El. makes a /eafe of the ſcite of the manor of D. Wc. and Fol. 282. 
ef the perquiſites of the Court, which were nt leafed before, to com- 
mence po expirationem & ſurſum redditionem of the ſaid two 
ſeveral leaſes, reddendo inde exturc aunually 781. in forma 
ſequenti, videlicet, 36 J. for the ſcite and 61. for the perquiſites 
&c. aud reſerves ſeveral other ſeveral rents upon the determi- 
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nation of the ſeveral leaſes. Tho' the rent for rhe perquiſiter be 
pay able preſentiy, yet the refedue ſhall not be pay able preſently by the 
ord :extiinc) H. 7 Ja. B. R. between Hall and Fern per 
Cur: tam. For the word (de) refers to the whole, and makes the 
ent payable when every leaſe commences. ] 

Prownl. 76. g. If D. be obliged in 40 l. to VI. the canditin of which is 2 

3 5 pay 20 J. upon ya e 23d 9 f Uftober flliraving (if Gi Vert Rocket be 

held that Zhen living) and that he 5 & fore 20th Ocober ler 'y a fine, and ſuſter a 

the defend- recovery of certain land.” Theſe words, (and that he ſhall levy a 

1 fine and ſuller a recovery) reſer to the next antecedent, ſcilicet, 

the fine, Gilbert Rocket, tho' he comes in in a parentheſis. NI. 12 Ja. B. R. 
per Curiam, between Manceſtor and Daper. ] 

(10. In au action upon the Caſe in Reading Court, if plaintiif 
de clares that in conſideration that the plaint'” would wt certain 
meal fr 9m Reading to Londen, the dejendant adtunc & ihiden Pie 

rjed ts pay ſo much as he ſhould deſerve ; upon this declaration 
it thall 7 taken, that the promiſe was made at London, 

which is the next antecedent, and fo out of the juriſdiction 
of the Court of Reading. Mich. 9 Car. B. R. Long and Athins 
ae judged in writ of error upon a judgment in Reading, and 
the judgment there given reverſed accordingly. Intratur. Hill. 
8 Rot. 217. 

{ 210 } [i. In an action upon the Caſe if the pluintif} declares upon 
three ſeveral promiſes made by the defendant he feveras cures t 
be made by the plaintiff being a phyſician, and fbervs that 20 5. was 
ta be paid up every of the three promiſes up, requej? que in toto fe 
attingunt to 31. & licet ad hoc folvendum requiſitus fuit Fc. This 
is a good requeſt, for the requeſt ſhall not go to the general tum 
of 31. which is the next antecedent; for then the requeſt ſhoul: 
not be good. But it ſhall go to every ſeveral 20s. ſo that it is all 
one as if he had ſaid licet ad ſolvendum the firit 20 8. and fic de 
ceteris requiſitus &c. and fo good. XI. 21 Ja. B. R. between 
Mancaur 7 and Strang adjudged, it being moved in arreſt of judg- 
ment. Shapcct attorney for the plaintiff. 

12. Aſfiſe of common of turbary in 5. and made his plaint ft. 
have common of turbary in 100 acres of moor, to dig, cut and 
carry away at his vill. Trewe demanded judgment of the 
plaint; for your plaint is, that you have it but at will, but becauſe 
this word at «vill is referr'd ts the digging and not to the turver, 
therefore the plaint was awarded good. Br. Plaint, pl. 7. cites 
5 Aff. g. 

13. Aſſiſe of the manry -4 T. except 100 f. rent, and the brit 
wa Delibers tenements in T. and one as tenant of parcel ſaid, that 
the manzr extended ints T. and C. Judgment of the writ, and 1 
&c. nul tort; and the plaintiff ſaid, that that which was in C. 
was the 100 f. rent in the exception ; and upon this the writ was 
awarded good ; and yet by ſome the exception cannot extend but 
to the vill in the writ, which Bacon denied. Br. Aſſiſe, pl. 128. 
ee 7 Aſſ. 20. | 

Pr. Rela- 4. Nuper obiit in A. B. and C. in the ifle of P. the tenant 


— of lid, chat no ſuch vill as A. and B. in the iſle & & non n, 
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for i/le ſhall not have relation but to the laſt vill ; but Brook ſays, 
quod mirum ! Br. Brief, pl. 157. cites 7 H. 6. 8. | 

15 In pracipe quod reddat, the tenant pleaded the warranty of 
R. Cohn of the demandant, viz. brother of M. mother of J. mither 
of the demandart, whoſe heir he ts ; this ſhall have relatian that the 
demandant is heir of R. and not of J. his mother only; quod 
nota, per Cur. Br. Pleadings, pl. 150. cites 11 H. 6. 53. 

16. Debt upon obligation; the defendant faid, that it is in- 
dorſed upon condition, that if he appeared before the Juſtices of 
Gazl-delivery ſuch a day, cr at the next Sefſrons, before the Juſtices 
of the Peace (reaſonavle warning being firjt had), that then the obli- 
gation ſhall be void & c. and ſaid that reaſonable warning was not 
made to him; and it was held a good plea; for theſe words 
reaſenable wvarning ſhall have relation as well to the gaol-deli- 
very as to the ſeſſions, tho” the ſeſſions are there next antecedent, 
and that the general warning of the ſeſſions is not ſufficient, 
but ought to have ſpecial warning by the plaintiff made to him. 
Br. Relation, pl. 21. cites 5 E. 4. 126. | 

17. A man is indicted by the name of F. S. ſervant of 
V. N. of S. butcher ; theſe words (of S. butcher,) thall have 
relation to the maſter and not to the ſervant, and therefore ill; 
for then the ſervant is not named of any vill. Er. Relation, 
pl. 37. cites 9 E. 4. 48. | | 

13, Debt of 201. by obligation, which was, that the obligee 


ſhall receive 5 I. by the hands of A. auen K. comes to his houſe, and 


at Michaelmas 5.7, and at St. Andrew then next following 5 J. and 
ot ChriſImas then next Y. 5 I. and as to that which A. thould 
pay, and which ſhould be paid by the hands of A. this is void 
and fall be paid immediately by the obligor; but by the words, 
that it thall be paid when K. comes to his houle, therefore it is 
not payable 'till he comes to his houſe. And Brian faid, as to 
che words (and 51. at the Feaſt of St. Michael then next fol- 
lowing (by this he ſhall pay 51. at next Michaelmas after the 
making of the obligation, by reafon of theſe words, (then next 
lollowing ;) for if theſe words (then next following) had been left 
wt, it hall be Michaclmas next aſter the coming of K. to his 
louſc. Quod tota Curia conceſſit. Br. Obligation, pl. 56. cites 
20 E. 4. 17. 

19. Condition was to do a thing en the 29th day of February 
next, he is not bound to do it 'till /eap=year ;, for February has 29 
days in ſuch year only. Le. 101. Paſch. 30 Eliz. B. R. Anon. 

20. Within the manor of D. was a place bnown by the name of 
E. in which was a houſe and ſix acres of land, to which tenement 
divers other lands throunhout the whole mangy were pertaining, 
and had been uſed with it by the ſpace of 60 years, and had al- 
ways paſſed by one grant, and under one rent, which wwas then in 
the hands of A. B. copybalder theresf. W. S. being lord of the 
manor, devifed that J. S. after the death of A. B. fhould have the 
lene ment avith the appurtenances in which A. B. davelleth in E. for 
bo years, rendering 41. a gear, (the ancient rent being 45 J. but the 
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k:uſe and fix acres vere atarth $1.) It was argued, that all the | 
4 lands as well out of as within E. paſſed, and that the words (in 
E which A. B. dave!/!cth in E) hall net be referred to the land, but c 
te the tenement; for a man cannot dwell in land; and the a 
words ſhall be referred, rt wverba accipiantur apiece & in prabris a 


ſenſu ; belides, relation thall always be ut /ertentia nm mpediotur, 
and not to the laſt antecedent. And here the deviſe was of the 
tenement with the appurtenances, which is all things belonging 
to it; and the lands out of E. were belonging to it. And ad- 


judg'd accordingly. Cro. E. 113. Mich. 30 & 32 Lliz. Boocher v. Pp 
Sampford. a 
| Sail. 124. 21. Promiſe to pay money next Trinity term, and the promite / 
prod vas after the efloign day of Trinity term; this is intended the b 
| S. C. And ſame Trinity term. Le. 210, 211. Mich. 32 & 33 Eliz. Biſhop v. fe 
. 43A 24>. 5. C. Harecourt. | / 
| 1 is ihe : | 10 
judgment on defendant's pleading non aſtumpſit. le 
| 0 
22. A man is bound to pay 20 l. at A:chaclmas, and allo 
afterwards to pay 20/. a the fame feaſt, and this was intende 
the ſame feaſt in another year, and not in the ſame year. Arg. ( 
2 Brownl. 114. Mich 9g Jac. C. B. in Cafe of Crofs v. Weſtwood. 
23. Promiie to pay 16]. at or before the i day of next Mi- 
DP. 226. b. chaolimas term ; payment according to the common acceptation 
he 1 


„. arg. 8 < 1 e 5 I . * x» 4 s . 3 „ — - 4 | - 1 
£22 8. is good, and necd not be upon TIC ClVIgN day, UNE UPON t 


Harcourt, qQuarto die poſt. 2 Roll. R. 432. Trin. 21 fac. B. R. Condall 
v. Coilin. | th 


24. R. promiſed, that if A. would haſten his marriage with * 
| R.'s daughter, ani ſbould have a fin within 12 months then next an 
p following, to pay A. Ioc!l. this wul refer to the day of mar- 1 
= riage. Vent. 262. Mich. 26 Car. 2. B. R. Anon. al 
12 25. An fndictmeut for nut coming to church was taken at a Pa 
a Hans held 13 Jau. anno 32 Car. 2, {or that the defendant, be- . 
14 ing of ſuch an age, on the rj? of January laſt paſt, and for hv 4 

months after he forbore to come to any church or chapel &e. * 


And upon motion to quaſir it, it ws held per Cur. that the (rf 


of Tanuary lajt pat) fall be intended %o be the month laſt pail, 
and not the day. 2 Show. 160. Paſch. 33 Car. 2. B. R. The 1 pe 


2 — 
3 
_ 


| King v. Lorbis. Jec 
; 26. An arbitration bond was dated 18 June 1684. An award be 
d was made 18 A. that defendant ſhould ſeal to the plaintiit un 
teus obligations, each of the penal ſum of 101. conditioned to pe; | o 

dix 


gl. on the 5th of December next after, and the other to pay 54+ 
upon the 1 May then next after the date of the arbitration bond, this 
and that each ſhould give to the ather a general releaſe of all things mo1 
avhich had been or then avere mov'd Sc. between the ſaid parties 
which releaſes and binds ſhould be ſealed and delivered an the 79 
December then next felloawing at D. Ec. It was inſiſted, that the 
releaſes are to be made of all things which had been or then 
were mov'd & c. And that (then) refers to the next antecedent, 
which is 1 May, and then the relcaſe is of more than is ſub- 

2 | mitted, 


ne ow, A 
3 
— 2. . we 


— — * 
1 * 
e PPP . AM Is nt WI 
K 4 & . 4 - 
* * n * 3 
> N r 


i 
liel x | 
fo 
the 
then 
lent, 
ſub- 
ited, 
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mitted, and will releaſe the ſubmiſſion * bond. But per Cur. this 
cannot refer by the word (then) to the 1 May; for the laſt 
clauſes { viz. the ſcaling and delivery of the bonds and releaſes] 
are to be done the 1 December, which is before the 1 May next 
after the ſubmiſſion. But they thought, that the (then) in the 
laſt clauſe referred to December next enſuing, and gave judg- 
ment accordingly Niſi &c. 3 Lev. 238. Mich. 1 Jac. 2. C. B. 
Barnes v. Harvey. 

27. Ina return to a mandamus to reſtore a member of a cor= 
poration it was ſaid, that at ſuch a time one J. B. vas mayer, 
and that he « ende the faid burgeſſes, and that the ſaid F. being 
ſummoned, and nit appearing, he the faid Fohn MV. was e. 


by the ſaid mayor and burgeſſes; it was objected, that the word 


ſaid refers proximo antecedenti, and that is J. the mayor, fo that 

. abat nit ſummoned ; but the Court held it well enough; 
for ſaid ſhall refer to the next antecedent if it does nt break the 
ſenſe, as here it would do. Holt's Rep. 449. Paſch. 5 Ann. The 
Queen v. Trucbody. 


(F) In what Caſes they ſhall relate 79 fewveral Things 
reſpectrvely. 


{ 1. I F A. promiſes B. for a certain conſideration &. 79 pay t9 

B. 15 l. annually and cuff year during the term of 4 years 
then next enſuing „F J. S. tam diu haberet & cccuparet a certain 
meſuage in D. if J. 8. occupies it but one yea; „Jet B. l have 
an action for one 151. becauſe the words 1 1 8. tam dit occu- 
pres it } refers to ev ery ycar, in as much as it is agreed to be paid 
annuilly, and ſo it is as much as if he had faid, that he ſhall 
pay 15 J. annually for every [of the | 4 years that J. S. ſhall oc- 
cupy it reſpectively. Tr. 23 Car. B. R. between Freer and 
Prentice, Adjudg'd in writ of error upon. ſuch judgment in 
Dank, and the judgment given in Bank aflirmed accordingly. 
ne. Hill. 22 Car. ] 

The words * (dimidia pars) or (medietas } thall be re— 
ſpectively taken for mziety divid: d or undimgded, ſecundum ſub- 
jectam materiam; as (medietas, ot a thing to he delivered) ſhall 
be underſtood a Seided moiety z becauſe it cannot be delivered 
unleſs it be divided ; ſo (dimidia pars, of a thing which cannot 


be reduced to a divided moiety) ſhall be underitood a moiety un- 


divided. 6 Mod. 231. Mich. 3 Ann. B. R. Knight v. Burton. 


* 212 


* 92 in 
dower, a 
woman dee 
mands ter- 
tiam par- 
aſs it 1. 
be of ſuch a 
thing as is 
capable of 
having a 


chirc part divided made of it, it hall be ſo; but if it be of a third part of lands of tenant in com- 


mon, mill &c. it mult be a third pai un liyided. Ibid. 


2 (G) Parols. 


— 


— 
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by . 
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— — () Parols. Generalis Clauſula non porrigitur ad 


Fol. 253. — «ns - A 
"coed ea, QUE . ſunt comprenenta, 

Sc2 Crants, 

9p [1. IF a man deviſes land in D. to B. ſer life „ reminder to C. &c. 


44 &c. 
Hob. (5. — er in the ſame will deviſes is ind in S. and elſe— 


Creen v. eyhere 6 E for life, reman „der to F. in tail, and K to the [ard C. 

Armite-d, F4 EM ; exten 5 11 1. . 

5 e. And In this caſe the words ( e/{cavhere) ſhall not e ng to the land in 
D. vetore deviſed, tho” he has f ary ether land befides the land 


favs, the 
word (elle. _ D. and S. Hobart's Reports, 12 Ja. 89. between Green and 


v _ {t: 
; Arm: trong. 
rather be 
ſurpt: lu ſage and void, than by ſuch a looſe word to alter a large, plain, ond particular deviſe before. 


[ 213 ] 2. A. ſeiſed of ſeveral lands in Odiham, and likewiſe of the 
: Leon. 47. manor of Stapley in Ockham, iuflered a recovery, and declared 
C.—cied the uſes of it th us, VIZ. that the CECOVETOT ilould ſtand ſeiſed of 
5. Re Bore all /. 1 Lind FT 0); 2 MMM, 75 the te 2 #: Fa mſef ard his wife, and after 
ben. 's Cale. to other uſes; and as to th nianor 2 Staley in Oil am, to tl. 

- * * 

i/e Of. Lei, aun tic heirs of t. I's PAs «al 1d died ; 5 and the "its 
eld, that the wite hould have nothing in the manor of Star- 


— 5 * . . . } 
4 


1 * 3 * * ” a 117 7 5 — \ > * * _— #;/> 3 SK 
Ic 3 4 T v ile it ; 0 1 ti CE To Qi 111 S 18 0 {11aVeC i 1 4 & 

1 . - 1 * * Fu \ ; C . : . ” ; 1 

lands in Caiham Vein ing EXPre ly few n, that the (Mano! 


1 


of Stapley mall de tyother wn, the law | all ex} und it ſo as 
. g * . 2 17 . + * 
that every part Ol tag esteda uan and tog th zer if it m: Vs Cro, 
* 7 

1 2 EIiz JI D. R. er v. i. 1 ir(t cad. 


(Ii) Col, ! t /e. Eh: ir, 


* 


_ J. il. 1 F 2 man dew 2 that A 7 Dall Pace ſuc an annual rent as WW 
4-9 ny i. 8 ven to him by wricing call Fe. and that he wills, 
v. Mott- that F bit heir aftc rh 15 deceale it ACcOrTa mg to this will, that 
3 >, oe ! "ell have tt: 4 on ilf tien f hs |. nd {ol Ng AS |. e jt, i perfor. 7 ity 


ES. . G * : 
and if his heir die, not rerferm his au, then he dexifes, that his 


7 

the Juſtices exccutor ſhall have the diſpoſition of the fa; q and. In this caſe 

ELCED 8 . _ 2 1 
ept Pop- the word (heir) is nomen collcctiruns, 04 {hall extend to all the 


b als w 0 | 1 4 * bs 7 
; f 4 a? #4 ZU 
PR up- heirs fucceTiwely, IL 4 y +» : : aft 18 4 betu cen Fretz 


GN account and Malincuæ. 
of the words 

added, (and i/ my befr do not &. then my executors (hail have the ordering thereof, and 2 ry ſon and 
beir te hawe 1, me! ſling (herewith, 10 tit it extends 2: y to him in words 1 ar. d tlie intent "thall 110 
de ſtretched in a conditien. 


2. If a man deviſes that every one of his YOUnger ſons and 
Lis daug rhters ſhail have a certuin anmuty out of certain land, 


and the will is ſerther, Item 7 «vill, that 1; my bei do pay the ſaid 


annuities, then 1 will that my ſaid J err ſpall ave the land and U 
my ſaid heir do vt pay them, then [I «will that my executo; s ſal! Lat 
the land & c. The heir of the heir ſhall be charged with thoſe 


annuities, for the heir of the heir is heir to the firfe man; j 
an 
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and it was not the intent of the deviſor, that the annuities 
i1,ould ceaſe by the death of the firſt heir. H. 42 El. B. R. per 
Curiam. Adj adged between Purilow and Parker. ! 

[3. If a man makes feoffme!'t 4 the wje of hin: for life, tlie 
remainder h another for 4575 the remainder ad uf! um Bere el to. 
redum of Lis . body, & ad ujum tuiis en "wat beredum, and 
if he Fg without itlue of his body, the remainder over &c. in 
this caſe his heir ſhall take by deſcent ; for tho” heir be a name of 
purchaſe, yet (ve! heredum explains it, and makes him in by 
deſcent of an citate tail) P. 12 Ja. B. adjudged between Bony 
and Taylor.) 

3. If A. ſeifed in fee of a cad furrenders it to the uſe of his C. Treat of 


Ten. 254. 
wa and after by his will 7 3 viſes it to 3. fer life, and after DI ce vg. 


deut to the heir o of his bedy be golte, n for even: in this caſe the word fems it 
{heir 5 being limited to the body y cf B. is nomen colleftivum, and mutt de in- 


tended of a 
all one with the word (heirs and ſo B. has a fee executed, and fer 1ail 5b 


his heir hall have it by deſcent, and not by purchaſe z and this "cauſe the 
15 not like to Archers Caſe, where it 13 deviſed to B. for life, and keirs are re- 


. nHrained ro 
after to his heir male, and to the heirs male of ſuch heir male; . b of 


or there the inheritance is limited to the heir male of the body B. 


of the heir male. Paſch. 1651. between Livy /cy and Lou,, ———_—- 
adjudaged in writ of error upon a judgment * in Bank, per Cur. Fol. 284, 
prieter Juttice Jermyn, v ho was of the contrary opinion. Düůtt: 


21. 
the judgment in Bank Was reverſed accordingly ſor this CITOT. bil 


Intratur. 1650. Rot. 279. | Serjeant 

er and 
nr wif for t/ eir liver, remainder 79 the noxt heir nale of the'r tws bodies z it was held, that this was 
a deviſe in t-i!; for a deviſe to the heir male is a Cevile in tail, unleſs Were are words of limitation 
luperaddet, ſo as to bring it within the reaſon of Arcutr's CASE; but the words , next, or 
det) or any Hike words ſuperadded, make no duference. Rob. of Gav. 95. Mich. 10 Geo. 1. B. R. 
Miller v. Sea; grave. 

A. deviſed to his firſt fon W. for life, remainder to the heirs males of his body, remainder te his 
fecond jon T. for life, and after his death to the firſt heir male of his body, remainder to the third fon 
C. and ag heir males of his body, icmainder in like manner in tail male to the fourth, fifth. &. 
Hus: the Court held, that the words (heir ma e) were tobe under{tood collectively, and that T. the 
lecond ad took an eſtate tail, it 2prearing to be the intention by the other deviſes; and it differs 
trom An cntr's Cas, no limitation being fuperadded to the words (firit heir male) and the word 
( fr/t ) thall be underitood firtt in order of fuccflion from time to time. And a judgment given in 
C. B. was aftcmed. Kob. of Gay. 50. Lait. 8 Geo, 2. B. R. Dubber on the demiſe of Trollop v. 

[reviſe of gaweltind A. ard his wife for their liver, remainder to the next heir male of their 
bot er for ever, Ihe nuſba 2 and 2 n have iſſue three lo; is, and die; 3 per Daliſon ]. the eldeſt 


all take the whole by purckaſe, and ve a fee by reafon of the word (r ever); but Portman 
Ch. . and Wh:iddon 1. were of opinion, that all the ſons ſhould inherit. Rob. of Gav. 95 cites 
a '4S. note of I). 13 3. pl. 5. and thattit was the «aſe of May v. Wilton and Hammond. — And, it 
leems, with equal real») m ” hy word (heir) be underttood as nonten collectivum, where the lands 
ate zavelkind, 35 all the ons ate in judgement of law but one heir; and then the words in this caſe 
will! create an eſtate in fpectal tail it the nilt tacers, which will deſcend to all the males; tor the 


lv will without ditliculty reject tlie word (rext) in tavour of the cuſtomary inheritance ; or it may 
natuially enou: 1 be taken to lignity the nearelt in come o fuccethon trom time to time. Ibid. 98. 97. 


g. Heir is nomen collectivum. Arg. Bulf. 219. cites 16 H. 
7. 15. and 19 II. 8. 10. and 42 Eliz. in Parſlow and Parker's 
Caſe, Bulſ. 221. cites the Caſe of Check v. Dale, 


8 3 (1) Cot 
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(J) Collective Words. Other M ords. 


Br. Brief, 1. Reſpaſs quod cepit piſcem "wy and counted of ſeveral fiſh, 
! 3A 
1 as pike s and carps; it is good; ſor piſces is nomen col- 
cites S. C. i . 

lectivum, which has no plural number. Br. General Brief, 


pl. g. cites 4 H. 6. 11. 
2. Vaſtum is nomen collectirum. Br. Brief, pl. 207. citcs 
4H. . i. | 

D. 207. 3. The words maker, mon ney, rectory, cafes © hansur, &C. 


© 
P. pl. — NP 1 hi ng 1 3 . y N 1, A « mea. 
Are C011 O ne ft: Sy 211 ict 1 » CO! tal! 1 nie U. iges 5 Ia! 108, 1118 


1 
8 11 wor 
7. m 5 2 dows, words i e. Bey = them. I. 4 17 70. a. b. 2 3 Na. 1. Hill Iv. 
CU lect ve Er In Ze. 
word con- 8 
cf divers things collected together, viz. as meſuage, lands, meadows, paſture, woods, com- 


mo, a dotber things Gia! ear, aud belonging to it; per Dyer Ch. J. ard Bron 1 PL C. 195. 
1 Liz, Wroteſle, v. Adams. 


4. In treſnaſs quare clauſum, et dn uam regit, defendant 
xy nd 4s the plaintiff to a new alignment, viz. a Houſe 
called a-/ a Mo a barn and another houſe called a carthouſe an 1d 
granar!; - and this was urged to be error, for that this aſſignment 


15 not e e, by the declaration. But per Gawdy, it is well 

enough; for domus in the declaration contains all things men— 
tioned in the new aſſignment. But if the declaration had been 
of a cloſe, and the new allignment of a barn, it had not been 
good. Per Wray Ch. J. (domus) eſt nomen collectivum, and 
contains many buildings, as barns, ſtables &c. And of this 
opinion was the whole Court. 2 Leon. 184. Mich. 32 Eliz. 

. R. Hore v. Wridleſworth. | 

In an affiſe 5, Tenementum is nomen collectivum, and may contain land, 

uber or any thing which is holden. 13 Rep. 48. Trin. 7 Jac. John 

was object- Bailie's Caſe. 

toined in one pla at two fre cho 1 the one of them being of four acres of willows (at 


1 

5 & 1012 - 
II * the OTA of Ei i JVETrs 1. 110 res of wood, (? * he tat! Ne of W eſt. 2. Caps 25 Sed 
2 4 ron allocatur; fo | ewe one : plaint t of tuo rent ietvices was awarded good; for (libe- 
I rum tegementum) tho? it be in the ſi. guar number, is yet nomen collectivum. 8 Rep. 


47. b. in Jehu Webb's BET tes 11 Aſi. 12. 


7 ml. 6 Druronute termin bon As ſhall have reference to every term 

1 demiſed bo the deed. 10 Rep. 107. Mich. 10 Jac. Loſield's 
| Caſc. 

Trial 6%. 7. If ſeveral iſſues are join'd, and the Court awards a venire ad 

. triandum exitum illum &c. the word exitus may be for the. 

Blackwell Whole, readendo ſingula fin gulls. lob. 66. Ledſham v. Rowe 

- 3 9 5 and WMudpe. | 


FS SS 
34 3* K 4 . . 
8. Habeas corpus cum cauſa iſſucs; the word canſa is nomen 


collectivum, and it the officer returus not all the cauſes, it is an 
eſcape in him. 2 L. P. R. tit. Habcas Corpus. 2. 
19. Tho 


nom 
of P 


(For 


0. 


judgments in bar. Plaintiſf replies, that placitum prædictum eſt 
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9. Tho' the word children may be made nomen collectirum, 19 Ned. 
the word iſſue is nomen collectivum itſclf; per Hale. Ang. 6% oa 
Vent. 231. Mich. 24 Car. 2. B. R. in Caſe of King v. Melting. 20. 
But when it is a word of purchaſe, it is not, fo 25 to 
take in the deſcendants to all generations. Gibb. 21. in Cale at 
Shaw ev. Way. 

10. Deviſe to A. and if he dies not having a /-n, then to re- 
main to the heirs of the teſtator. Son was there taken to be 
uſed as nomen collectivum, and held an intail; per Hale. 

Vent. 231. cites Hill. 42 & 43 Eliz. Biſield's Caſe. 

17. In debt upon a bond againit an executor he pleads ſeveral The word 

(PUCILUMY 


A prong x 1 2 8 is nomen 
minus ſuſſiciens &c. becauſe &c. Upon demurrer to the repli- collectirum; 


cation it was objected that the word (placitum) goes only to per Cur. x 
one of the judgments, and then there is a diſcontinuance. But ms 338. 
the Court held, that all the judgments make but one bar, and Dubit. x 
therefore the word (placitum) in the replication anſwers the Salk. 219. 
whole. Sid. 429. Mich. 21 Car. 2. B. R. Hancock v. Prowt. Combe v: 


Talbot. 
Flacitum 
prediftum is a genut, that contains a aa, replication &. or a demurrer, and ſeveral books were 
cited, where'a demurrer is called placitum; per Holt Ch. J. Skin. 551. WIISsON v. LAW. 


* 


Reſolved Carth. 334. S. P. 


In che like caſe it was lie ld by the Cdurt to be a diſcontinuance; for it is uncertain to which of the 
pleas the word (placitum refers; and whichever it refers to, yet the other two remain unantiwereds 
and the whole is diſcontinued. Yclv. 65. Irin. 3 Jac. B. R. XIIddleton v. Cheſeman. 

2 3 


12. In covenant it was objected upon demurrer, that the 
breach related to three covenants, and the concluſion was, (et fic 
candontionem ſuam prædictam fregit) in the ſingular number, 
without ſhewing what covenant in particular: but it was an- 
ſwered, that {conventio) is nomen collectivum z and if 20 breaches 
ad been alligned, he ſtill counts (de placito quod teneat ei cone 
viticnem inter eos fact); and of that opinion was the Court, 
and that the breach being of all three covenants, the recovery in 


one would be a good bar in any action afterwards to be brought 


upon either of thoſe covenants. 2 Mod 311. Trin. 30 Car. 2. 
C. 3. Aſter v. Mazeen. 

13. Holt Ch. J. ſeem'd to be of opinion, that 7empus is not 
nomen collectivur1, Skin. 309. Till. 3 W. & M. B. R. in Cafe 
of Parker v. Harris. 


{For more of Darols [aliof, CI9rd5) in general, fee Arhi- 


trement, Condition, Tovenant, Device, Crants, and 
other proper Titles. 


8 4 F articular 


9 


ao 
. 


Py. * , * 
ro mum 6. nts ths 


=_  ” Particular Edate. 


e 


Particular Cſtate. 


ee 
D 


(A) Pleads. 


S. P. Br. 1. 1 who « claims by * tenant for life,* tenant in tail, parſen of 

155 de, 5 > &c. who are particular tenants, ought to aver 

15 E. 4.6.8. the life of pr 75 wiicully Tenant in his pleading. Br. Pleadings, 
pl. 24. cites 19 U. 6. 73. 

2. In the caſe of parties, or privies in intereſt, who come to a 
particular eitate deriv'd out of another, hic h requires a deed to 
creat? it, as in the Cale of the King's patent, or a leaſe of a Cor- 

gration, or in caſe of the grant of a rent, or of any other thing 
which lies in grant, the Hrtt patent or deed ought to be ſliewn; 
| eee iſe of thoſe who come to ſuch things by act of law; as 
t tenant by elegit, or ſtatute, tenant in dower, tenant by the cur- 
4 teſy, &c. Jenk, 305. pl. 80. 
. In get Fr rent upon a leaſe parol, the defendant pleaded 
that the pla tif nil kabuit in tenementis tempore dimiſſionis; 
the og nt rep! lied, that J. 8. being ſeiſed in fee, CONVEY 'a it 15 
R. N. for gg years ; whe Mate ef which ſaid i. io by ſeveral mofne 
conmoyances came ts the plaintif, by virtue whereof he was poſlel- 
ſci, and demiſed to the defendent as aforeſaid z and upon de- 
murrcr to this replication, it was adjudged that it was ill, be- 
cauſe the plaintiſf did not hE,,j how he came by the term. 
Raym. 389. Trin. 32 Car. 2. B. R. Rider v. Hill. 
Peeauſe that 4. Tn all bore, augzwries and replications, where a title is made 
gives him 2 3 
zend tite under a p rticular eſtate, be it for years, liſe, or in taile, the com- 
azar.ft all mencement © 5 ſuch eſtate muſt be ſhewn ; for in thoſe parts of 
men, ex- pleading, none but the general eſtate in foe ſimple, (which may 


ect ire 1 1 o 1 
de n by rong, as by diffein) may be generally alleged; 


now parti- PCT Cur. Garth. 444- Paſch. 10 W. 3. B. R. Silly v. Dally. 


a2 * 3 Er e,, hut contra 1 4 beret Ore vou m u? er * Hat th: it co ——— 15, ng 
19W it « ae ode made, if it 15 enrol 0 up vi ai eſtate that 15 able to ſupport it. 12 Mcd. 15 


"ON Ry, 182. e. Bu in a declarati:n ere it 18 n an“ inducement to the 
F 5 5 N 25 7 8. ro action, and 3 i #7 4 tra Cf er ferh, 4 ”. Ti 15 $11 Eorwilte 5 as M here an action ct 


1 ? 


— Wes. r. 8 abt foi, rent was brought by an. executer for rent grown gue afier 

where the teilatry's dall, who hed only a j in the land for years, it 5 

art Comes | C : ; | 

4 . ſuſſici nt to declare that later pe, ed for a certain term fe * years 
HAPs — ol a 


2 5, or it be 1 yet expired did dem ts the dcjendant We. becauſe this is 


of 
2 lateral. ee on a priviiy of a c wrath Per Cur. Carth. 445: 
3 * Silly V, Dal! Ys . 
Er: ay. 
6. Debt 


Particular Eſtate. Partition. 
6. Debt for rent, on a demiſe by plaintiff to defendant; de- 


fendant pleaded that he was poſſeſſed of a leaſe for 41 years made to 


him by the Lord M. who had full power to demiſe; and tho' the 
judgment was reverſed for a fault in the declaration, yet the re- 
plication was held good without ſetting forth a title; which Holt 
ſaid was true, and that in that caſe it was not neceſſary to ſet out 
a title, for nihil habuit in tenementis was the iſſue; for if the de- 
fendant plead nihil habuit in tencmentis, the plaintiff may reply, 
quod ſatis habuit in tenementis, viz. in feodo or any other 
ellatc, on the trial whereof he may give any other eſtate in evi- 
dence, the alledging any particular eſtate being only form, the 
iſſue being whether he had any thing in the premiſes. 12 Mod. 
192. Paſch. 10 W. 3. Silly and Dally. 


For more of YBarticiitar Eſtate in general, ſee Eſfates, and 
other proper Titles. ] 


Partition. 


(A) Of what Things. 


45 II a ceunty deſcend to coparceners, no partition ſhall be of 

it; becauſe if there ſhould be partition of it, this may 
be divided in proceſs of time into ſo many parts, that none {hall 
have power in the county. Bracton de acquirendis rerum do- 
miniis. 76. b. Dod. of the nobility according to the law 40. 
Contra. 23 H. 3. Partition 28. Adjudg'd Da. 1, County Pala- 
tine 61. b. 


2. By the feudal /aro, fuch dignity ought not to be divided, 


but the one ſhall have all, and ſhall give recompence to the others 
for their parts. But now, by ſage, ſuch dignity is dividable. 
Weſenbech in his Prelections, cap. 6. 279. ] 

3. The ſame law of a barony. Bracton, 76. b.] 

[4. The fame law of a caftle, Bract. 76. b. and of the capital 
meſuage for this ſhall not be divided. 14 H. 3. Raſtal Parti- 
tion. 2. 

5. Not only /ands and other things that may paſs by livery, but 
things alfo that Jie in grant; as rents, commons, advowſons &. 
that cannot paſs by grant without deed, whether they be in one 

| county 
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county or ſeveral counties, may be parted and divided by pars, 
without deed. Co. Litt. 169. 


6. Tho” partition cannot be of a wav of frank pledge, becauſe : 
it is not ſeverable, as Anderſon and Glanvill held, but Walmſ— : 
ley and Kingſmill e contra, yet the profes of it may be divided: X 
or it may be dieided, that the ne may hawe it one time, and the 
other another time; yet being demanded to have partition. there. 7 
of with the manor aud other things, it well lies; ſor it may be 8 
entirely ailoited to the cnes and land in reCOMPENCce to the other. 
| Cro. E. 760. Paſch. 42 Eliz. C. B. Moor and Brown v. Onſlow e 
4 A 195 7. Partitten may be made of an advoruſon by Stat. 7 Anne. 18. f 
| U 
q 
(A. 2) How it may be made, and what Partition g 
amounts to a Partition in Deed. 
CIR E Facias; if a man has iſſue 2. daughters and _ / 
ſeiſed, 2 and they take barons, and one has 4 75 and dies, the | 
« baron is tenant by the curteſy, and the ether baron ani feme have 75 
_ and die, now this is a partitien in law during the eſtate of 2 te- 
1 nant by the curteſy: and the one parcener ſhall have aid of the ( 
other ; contrary without partition. Br. Partition, pl. 8. cites 21. 
* 1 
2. Tine was levied of a manor, * the caniſce rendered ts the 
enter for life the remainder t of the fourth part tzwwards the caft to A. 7 
in fee, the fourth part tewards the weſt 19 B. in fee, and / the t 
ether tvs fourth parts ts two others, to the intent that ſurri- n 
vorſhip between them ſhould not hold place; but 77 this males d 
tenants in cammon, yet it is ns partilicn, Pr. Scene pl. 44. - 
cites 44 All. 11. 
218 J 3. A partition made between two coparcen ers, that the one t 
S. P. F. N. ſpall have and occupy the land fi am Eaſter until the firſt of Auguſt, ö 
** only in ſeveralty by himſelf, and that the other jhall have and 1 
2. S. P. pet Occupy the land from the firſt of Augult unil the fcaſt of Laſter | 
© — vearly, to them and their heirs, is a g ood partition. Co. : 
Caſe. So if Litt. 167 = c 
tau Copir- | 
ceners of ar a7 ATT LL, aries 1G fre fer 5 turns, this is * rtition 25 to the * leſſion; but the * (hal! 
join in „of right, Sad in. the other caſe it is good as to the poiiefhion, and king of the profits, 0 
but not 25 to the ſeverance of the inheritance. | 0 
5. P. F. N. 4. If two coparceners have two manors by deſcent, and they a 
| OE %, make partition, that the one ſhall have the one nner for cue 
coparcencrs gear, and the other the other manor for this year, and ſo alternis : 
my make vicibus to them and their heirs; this is a good partition. Co. 
= = EL Litt. 167. a. b. 
| or ir r years 1 
N. . 5 L). $39 if the partit on be made in form aforeſa! d. for i more years, and ea! t 


ol hath an ſtat e of inheritance, 2nd no chattel, albcit.eitlier of them alter nis Vicibus, hatia 


the occupation but for a term of years, Co. Litt. 1%, 


55 Another 


Partition. 


5. Another partition may be made between parceners which 
varicth from the partitions aforeſaid; as it there be three parce- 
ners, and the youngeſt ⁊uill have partition, and the-other tabs will 
nat, but will hold in parcenary that which to them belongs, with- 
out partition: in this caſe, if one part be allotted in ſeveralty te the 
youngeſt ſiſter, according to that which ſhe ought to have, then 
the others may hold the remnant in parcenary, and occupy in 
common without partition, if they will; and tuch partition is 
good enough. And if afterwards the eldeſt or middle parcener 
will make partition between them of that which they hold, they 
may well do this when they plcaſe. But where partition thall 
be made by force of a writ de partiitione facienda, there tis other- 
2wiſe ; ſor there it behoveth that every parcener have her part in 
ſeveralty. Co. Litt. 5. 276. | 


6. Where the thing aud the prifits are the ſame, a partition of the 
profits is a partition «of the thing. Per Holt. Ch. J. 1 Salk. 43. 
In Caſe of Biſhop of Sarum v. Phillips. 


(A. 3) What amounts to a good Partition in Law, 


I, F O coparcerers, the ene enters inte the whole in the name of 


both, and the eher releaſes to her all her right ; this is a par- 
tition in law; ſo that the other who is impleaded, may vouch for 
the motety by reaſon of the releaſe, and pray aid of the other 
moiety, becauſe the releaſe countervails the partition, and fo the 
did; and wellz per Cur. nota. Br. Partition, pl. g. cites 
21 2. 

2. Where two jointenants are, and one recovers in aſſiſe againſt 
the other, and prays judgment to hold in ſeveralty, he ſhall have 
it; and this is a partition and ſeverance of the jointure. Br. 
Partition, pl. 11. cites 7 H. 6. 4. 


3. Of partitions in law, ſome be 6y a#? in lau without judgment, 
and ſome be by judgment, and not by a writ de participatione 
lacienda. Co. Litt. 167. b. | | 

4. If there be rd three coparceners, meſnes, and tenant, and 
ne coparcener purchaſe the tenancy ; this is not only a partition 


of the meſnalty, being extinct for a third part, but a diviſion of 
the ſeigniory paramount; for now he muſt make ſeveral 
avowries, Co. Litt. 167. b. | 

5. If one coparcener make a ferffinent in fee of ber part, this is 
a ſeverance of the coparcenary, and feveral writs of præcipe ſhall 
lie againſt the other coparceneꝝ and the feoffee. Co. Litt. 167. b. 

6 If baus coparceners be, and each of them take huſband and have 
i ſue, the wives die, the coparcenary is divided, and here is a par- 
tition in law. Co. Litt. 167. b. | 


(A. 4) 
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Obſerve, 
that the 
partition is 
good by 

cin ſent, for 
conſenſus 
tollit erro- 
rem; but if 
it be by 
the King's 
writ, then 
every par- 
cener mult 
have her 
part, And 
here you 
may fee that 
modus & 
conventio 


vincunt legem. Co. Litt. 180. 


Cee aid of 
2 common 
perſon (E. 
a.) pl. 6,7, 9s 
10, 11, 13. 
S. P. and is 
countervails 
entry and 
feottment 
fora moiety. 
Br. Aide, pl. 
67. cites 
9 


S. P. Br. 
Partition, 
pl. 19. cites 
10 Aff. 17, 
—See(E.2) 
pl. 3. 
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Partition. 


(A. 4) Good, in what Caſes. 


. I F partition be made between two parceners, where one has 

no c:{:1r, (as to an eſpecial tail) the partition is void. 8 255 
101. b. in Sir Ris hard Lechford's Cafe. Cites 11 Afl. 
Wimondham's Caſe. 

2, Partition or ſurrender may be made in anther county thay 
where the land is; per Cur. Br. Partition, pl. 6. cites 11 UI. 
4. 61. 

3. Equal partition ſhall bind an fant within age; per Cur, 
Br. Partition, pl. 40. cites Regiſter fol. 76, and 9 H. 6. 5. 

4. If twvs erg of divers venters make b. artition it is good. And 
„of a partition made bet ween the bafte rd eigne, & mulier puiſne. 
Br. Partition, pl. 13. cites 21 H. 6. 

5. In writ of partitione faeienda, — there are two parce- 


ners and ua manors, the ſheriff may aſſign the one 79 7he zue, and 


the at her manor t9 the other. Br. Dower, Pl. 72; cares 11 . 2: 
Per Littleton. 


(B) By Coparceners. 07 what 7. prags.] 


Hand Bop e ae. cannot make partition of an adv;w/512 in greſs 

to the right, becauſe it is intire; for though they make 

partition, this is only as to the preſentment; ; but the advowſon 

continues in right in coparcenary; for they ought to 7917 in avrit 
of right after. 17 E. 3. 38.b. 1 Rep. 87. Corbet's Caſe. ] 

2. Jointenants of a mill may make particzon of it. 47 E. 3. 22. 


47 Aff. 8.] 


[3. 80 pom may make partition of a /, tho' it cannot 


be ſevercd. 17 E. 3. 28. b.) 


(C) How | it may be made; 20//h:u1 Deed, by Par- 


chers. 


E. Mancr with advor: fon appendant may be allotted to a a par- 
cener without deed. ] 
[2. An ad veuſeu in groſs mT be allotted to one without deed. 
Dubitatur. 11 UI. 4. 3. b. 
(3. Partition may be made to preſent by turn without Sed, 
11 H. 4. 3. b. 39 E. 3. 37. b.] 
4. A — equality may be reſerved without deed. 11 H. 
4 3-0. 11H. 01.12. 417. b. 21 E z. 2. b. 21 Aſſ. pl. ir) 
5. Upon a partition, if a mill avith a por! be allotted to ore and 


a way to zt out of the land which the other has by the partition, 


this is good without deed. 21 E. 3. 2. b. 21 Aff, pl. 1.) 


[ 6. Pars 
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(6. Partition may be made in ether county, than where the 
land lies, without deed. 11 H. 4. 61. Curia.) 
[ 7. 8 cannot make partition by parol in ther county 
than where the land lies. D. 2 El. 179. 43.] 
8. Tointenants in fee may make partition by indenture. Quere. 
3 U. 4. 1. | | | 
9. Note, that partition by agreement befeveen parceners may 1 And. 56. 
be made by law between them, as well by pars! without deed as pl. 125. 
y degd. Co. Litt. 5. 250. 


| See (B) pl. 2. 
i vo. nN F = 3 : nagt 6 1 7,8. 
(D, By others | u P.. Ceners, by Deed or wvithout.” (C) pol 


(B) (C). 
[1. TOintenants cannot make partition by parol of a franktene- S. P. by the 


> > 8 : opinion of 
J ment, becauſe the one cannot compel the other to the |... 


partition againſt their joint purchaſe. 3 H. 4. 1. per Hill. Court. D. 
6 Rep. 12. b. Morris Cafe. Per Curiam. D. 18 El. 350. 20. 355.2 * 
3 0 d4 20. (615 

per Curiam. Contra. 47 L. 3. 22. 19 II. 6. 25. b. 30 Aſſ. 8. pack. 18 
Admitted. 47 AM. 8. Adjudged. 19 AT. 1. fame Cale.] liz. Anon, 
| ; And. 
$0. pl. 1:5, S. C. by name of EN v. HARRIs. Adjudged.—S. C. Bendl. 157. Aljudged.— 
Mo, 29. pl. a3. Trin. 3 E'iiz. is ger.eral, without mentioning franktenement. Serjeant Hawes 
ins makes 2 quære, if parol partitions ate not trained Ly 29 Car. 2. 3. Hawk. Co. Lit. 
253. 169.) . x __ 

A partitign hetween genannt is not good without deed, albeit it be of lands, and jointenants 
are compellable to make partition by the ſtatute 31 H. 8. cap. 19. and 32 Hf. S. cap. 32. becauſe 


weit remains at the cammon law, which could not be done by parol. Co. Litt. 169. —Goldlb, 28.— 
Co. Lite. 187. $9 it is, and for the ſame reaſon of remants in common, Co. Litt. 16). But i! 
two remarrts i common be, and they make partition by parol, and execute tbe fame in ſeveralty oy 
livery, this is go d and ſufficient in law; and thereiore where books ſay, that jointenants made 
paitition w.thout dsed, it muſt be intended of tenaiits in common, and executed by livery. Co. 
Litt. 169. "OM 


(2. Feintenants cannot make partition of a fronktenement by 8. F. Cro.E, 


a . . Paſch. 
parol upon the larid ; becauſe the one cannot make livery to the — Ela. is 
other, 3 4. 9.4 N Caſe of 

Docton v. 
Piet, Partition without deed is good between jointenants or tenants in common, if it be made up 
we lard, Pet the beſt opinion. br. Partition, pl. 27. cites 3 E. 4. 9, lo. 


Tenaris in common may make partition by deed. 19 H. 6. 5. F. F. N. 


3 
p * 5 ) 
25 b. B. 62 (E , 


a, Fe ; And it they 
[4. Hut they cannot make partition without deed, for want makeitupen 


0: privity, having fevcral rights, and becaufe they are“ not #6 d, it 


compcllable to make it. 19 JI. 6. 25. b. D. 18 El. 350. 20. * 
per Curiam.] ' ' deed ; for it 
amounts to 


a livery in Jaw. But whete two tenaats in common were of a houſe and /and, and they made par- 
titiin within the Luuſe of the houje, ard land by pace] without deed, and it was wt found that the 
iind was within view, fo as it could not amount to a livery in law, it was far that reaſen adjudged 
for the defendant, that the partition was not geed tor the land, tor which only the action was 
brought. Paſch. 30 Eliz. Co. E. 95. Docton v. lrieſt.— Le. 102. pl. 136. . adjudged. 

And as it was void for the land, it was void for the houſe alſo. 5. P. Nevertheleſs contrary be- 
tween ceparcenert, Who are compellable, there partition by Parel or agreement is ſufficient. Br. Par- 
OY pi. 12. (tes 19 H. 6. 2 | | 


5 Join- 


— 
— 


<5 we 
— _—_ 


W 


— 
— — „* 
— ——— 1 ea *r 


—— = . — moos <—_— 


— —oy ere 
_ — —— — — 
>. 35 >» a” 2 - 2 os 
— 
* 
— 
— 


— 2 — 
„ * 


ä 
1 — — 


3 3 
rs 


— — 
Ez 
— 

— 


2 — 
Ao — 


ol as» ð — Q ene 
e 5 ? 

p 

— 


—— — 
= 


n 


n 
2 Gs 


— — 
e 
GEE TIEN 


3 
. 
————— 

5 — 


r 
E 


— — - 
— 


— ( — 


B 
S IE, 
er 
x - * n S& . 


= — 
—— 
* 


PPT 


ä 
— — 


= _ 
3 


0 


- 


WES PTA -C! 


ERECT RR 
— — 


= 


—— — 


Zr 


220} Partition. 


— [. Feintenants cr tenants in common cannot make partition 
Fol. 256. ſince the ſtatute 31 & 32 H. 8. no more than before, tho' they are 
<P compellable to make partition by writ; for he common law in 
had ifue hit reſpe is not altered by the ſtatutes, but only where the partition 
two _ is made by writ. 6 Rep. 12. b. per Curiam. Morris's Caſe. 
ters, an - 1 Hap "64 . | 
deviſed bit D. 2 El. 179. 43 Dubitatur. D. 18 EL 350. 21. per Curiam.] 
land s bis two daughters, and the heirs of their bedies lawfully begotten. Per tot. Cur. a partition 
dy parol is void; aud it the one dies the other ſhall have all by ſurvivor. And. 50. pl. 125. NI. 
16 K 17 Eliz. Edon v. Harris. D. 18 Eiiz.' 350. b. pl. 20. ſeems to be S. C.— Bendl. 257. 
16 & 17 Eliz. S. C. and the pleadings, | 


DL 221 J [6. Fointenants of a term for years may make partition without 


S. P. Per derd, becauſe it is but a chattle. D. 18 El. 250. 20. ] 

Wray, Cro. : 

E. g93.-—Co. Litt. 187.—“ NMiſprinted for 355, —-D. 350. b. pl. 25. (bis) S. P. in an anonymou- 
caſe, ſays only that perad venture) the partition is good. | 


[7. S of tenants in common of a term for years. D. 18 El. 
In covenant 8. In /, between the uncle and nephew, the caſe was, that 
the Cale Vas. VVV >: WP : * „ a 
that ſeveral the e bi „er. Fiir. haſed a nll 27. ee and after by variance 458 
perſons be. OL þ 7 
ing ſeifed in ther, 20/9 axvarded that one ſhould repair {7 far as to a poft in the 
Me wares! mill ¶ one part, and that the other ſhould repair the ref? of the ether 
of ground, Part fer ever; and this was for the purpsſe te be a ſeverance for ever, 
and Cefirous for them and their heirs; afterwards the mill was leaſed to farm, 
W >. moiety of th Gre 
partitions and one took the one moiety of the profits, and the other the 
enn 12 - . . — 
ſubmitted is Other moiety; and then one died, and his heir received part of 
te award the profits, and the uncle diſturb'd him, and he brought aſſiſe of 
: cert > ietv ere his : - > 
denn, the moiety, and recovered by award, notwithitanding that the 
"I % — + . Ty 5 a - 
choſen tor partition was not by Writing. Br. Partition, pl. 4. Cites 47 E. 
that * & 19 Afl. 1. & N. 20 E. 3.— Br. Jointenants, pl. 8 & 
am 7, CiteS 8. C. 
entered into 37 cites 5. C 
COVENAants RES: as ; 
for the performance of it. The arbitrators by their award a//crted ſeveral parts of the premiſſes 4e 
jerveral _ with directions for making and maintaining fences and hedges, and awarded that 
thenceforth the partirs ſhould hold in ſeveralty, In covenant againſt one of them for non- perſormance 
of the award, there was judgment by default, and damages given upon a writ of inquiry; and then 
it was mov*d in arreſt of judgment, that the arbitrators had not made a compleat partition, having 
only awarded that the parties ſhould hold ſeverally, without de, any deeds to carry the partition 
into execution, ard to veſt the reſpective ſhares in the particular perſons. And of this opinion was 
the Court, after time taken to conſider; for that Co, Litt. 166. cited in behalf of partitions without 
deed, mentions it only as between parcene:s,-and in the ſame page cxpretsly ſays, it is not good be- 
tween jolutenants without deed, adding, that wherever the books alluw of 2 partition by jointenants 
without deed, it muſt be intended cf tenants in common, and that too executed by livery. This 
was at common law ; a fortiori ſince the making the far. of rhe 2g Car. 2. which expreſsly requires 
that all zſſignments, grants and furrenders ſhall be by deed in writing; conſequently there can be no 
artition now, tho“ by feoitment and livery, without deed ; and therefore the arbitrators ought to 
3 directed ſuch prope: deeds to be executed; ſo that the award, which 15 the ground of the action, 
being inſufficient and void, the plaintiff cannot have judgment. Irin. 14 & 15 Geo. 2. C. B. 
Jen x SON v. WILSON. 


- 


9. Partition f an adv;nu/pn and rent is good without deed; 
contrary of a grant cf theic when they are in groſs. Per Thirn 
& Hill. Br. Partition, pl. 5. cites 11 U. 4. 3. 


5. F. F. N. 19. Partition by parc! without deed is good of the reverſon. Per 
B. 62. (D.) Danby, Br. Partition, pl. 3. cites 28 II. 6. 2. 


11. Par- 


he reparations, they put themselves in award of the third bro- 


% Hs oat dl Sd 
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11. Partition is good without deed of a thing which lies in 
grant, becauſe the heir is in as heir after the partition ; but in caſe 


of exchange he is in as purchaſer, therefore there a deed is requiſite 


of the reverſion, Per Danby, Br. Partition, pl. 3. cites 
28 H. 6. 2. | 
12. A writ of partition was brought by the dean and chapter 


of C. again the biſhop, upon the ſtatute of 32 H. 8. But per 2 


Juſtices it would not lie. But Anderſon ſeemed to be of ano- 
ther opinion. 3 Le. 162. Hill. 29 Eliz. C. B. The Dean of 
Glouceſter's Caſe. | 
13. Partition between huſband and auiſe of lands, if it be equal, 
ſhall bind the makers, becauſe they are compellable to make 
partition: but ſecus of an v/e, becauſe they are not compellable. 
Arg. 2 Le. 25. Paſch. 30 Eliz. B. R. in Caſe of Roſs v. Morris. 


(E) By whom it may be made [on Behalf of a \ 222 } 


> 


Parcener Infant &c. | 


LI. T HE prechein amy of an infant may make partition with Br. n_ 
k g . . . . . t » 
the other parcener; and this ſhall bind the infant if it nta ad 
be equal, 9 H. 6. 5. | , that tis 
void; for 
frichein amy or guardian, have not power to make partition but for bis time on!y. But partition by 
be infant bimſclf, or a femr covert and her baron, ſhall bind if it be equal. Per the beſt opinion ; tor 
writ of partition les in luch caſt; cites 9 H. 6. 5. | 


2. Guardian by ſervice of chivalry ane parcener may make 
partition with the other parcener; and this ſhall bind during 
his time. 9 II. 6. 5. b.) 

3. So it ſeems that his partition /ba!l bind the infant, if it be 
equal, Contra admitted, 9 H. 6. 5. b.] 

[4. If there are two coparceners, one of whom 7s within age, 
and in ward to the other, and the coparcener of full age makes par- 
titzon, which is not equal, this ſhall not bind the infant at full 
age. 43 AM. 14.] Ns 

[ 5. But if the infant takes baron of full age, and they leaſe their 
part for lives, rendring nut, and accept the rent, this affirms the 
partition during the coverture. 43 Afl. 14. ] 

6. Partition made &y He baron of the right of his feme is good, 
and the feme cannit without reaſonable cauſe diſagree, as if the 
partition be nat equal, or if the land be incumbred with action; 
= Danby and all. the Juſtices. Br. Partition, pl. 28. cites 

L. . 4. 
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( E. 2) Good. By Judgment in Aſiſc. 


* Aſſiſe, 1. PArtition ſhall be made by judgment in aſſiſe between parcener, 
pl. 121.cites 

S. C. and 3 "2 177 
that it is diſſeiſin; contrary between jointenants, Br. Partition, pl. 16. 
the fame cites 7 Aſſ. 10. 


it ſhe tue! 
mere of the ? H than Gelergt te Ber. Co. Litt. 167. b. (q) ſays, that Britton is to the contrary» 


and that it ice ms rea nable, or he mutt have his judgment according to the plains, and that was of 
a moiety, and not of ai'y thing in (everaity, and the ſheritt cannot have any warrant to make any par- 
tition in ſeveralty oi by metes and bounds. 


2. And where upon partition the mziety of ſuch land ig allotted 
fo the one, and the other moiety to the other, this is a good partition 
evithout ſeverance of the land, and hall be brought according= 
ly of the moiety by plaint, and good. Br. Partition, pl. 16. cites 
12 17; 

6 Rep. 13. 3. If two jointenants are, and one diſſeiſes the ather and he brings 
=o "ag afſiſe, the judgment was, that he reccver the maiety to held in ſeveral- 
tition, pl. a 

21. S. C.— y, and the ſame law of coparceners. 7 Aſſ. 10. But“ 28 Aſſ. 35. 
Tho” ſome is contrary, and the reaſon ſeems. to be, becauſe the ſeverance 
books are, would defeat the turvivortſhip, which thall not be by law, unleſs 


that judg- g R . 
ment halt they aſſent, but between coparceners there is not any ſurvivor. 


be given to Br. Partition, pl. 35. cites 10 Afl. 17. 
hold in ſe- 


veralty in the caſe of jointenants, as 10 E. 3. 40. and 10 Ail. 17. Ld. Coke thought it would be 
hard in law to maintain the judgment; for beſides that he ought to recover according to his plaint, 
he ought alſo to recover in the aſſiſe by view of the recognitcri, and they had no view of any thing 
in ſeveral; and likewiſe this w-uld be ts the plaintiff's prejudice, as well for the ſurvivorſbip at 
for warranty Se. and with this accords, 28 All. pl. 35. where the caſe was adjudged, not upon any 
opinion at the atliſ-s, but upon adjournment in Bank, and there adjudged that the plaintiff recover 
generally, tho' the plaintiff himſelf pray'd judgment to hold in ſeveralty ; tor the prayer 
0 223 ) of the party ſhall not alter the judgment of the law, 6 Rep. 13. a. in a nota in Mer- 
rice's Caſe, 


4. In affiſe purparty was pleaded, upon which they were at 
iſſue, and it paſſed for the plaintiff, by which he according to 
his prayer had rug nt to hold his part in ſeveralty, notwithſtand- 
ing that he may have writ of partition again{t the other. Br. Par- 
tition, pl. 36. cites 12 All. 17. | 


(F) Equal. VL ſhall be ſaid equal. 


(1. PHO! the partition be cl in the value of the land, yt 
if it be 20. of /o god avail to the one as to the other, this is 
not equal. ꝙ II. 6. 5. b.) 
Br. Parti- 2. As if the one part rw incumtber d with an e and the other 
Gone 5. C. not, this is not equal. 9 H. 6. 5. b 
, qual. 9 H. 6. 5. b.) 


cites S. C. - | 
„Orig. 3. So if the one part is corventent to the aue, and the other part 


cafe) Br. lies in a place inconvenient to the ther, this is not equal, tho' the 


artition, land be of equal valuc. 9 HI. 6. 5. b.] 


* I. cites 


4. If 


C. 


where the one takes the whole profits, or makes other 


(1.] 
equa 


houſe | 
and the 
heirs i} 
ever. 
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4. If there are three houſes of different value to be divided be- But if there 
tween three, it would not be right to divide every houſe; for Ke a, 
that would be to ſpoil every houſe; but ſome recompence is to er advow- 
be made, cither by a ſum of money, or rent for owelty of par- / to be di- 
tition, to thoſe that have the houtes of leſs value; per Ld. C. 8 
Parker. Wms's Rep. 447. Trin. 1718. in Cate of Ld. Claren- thing muſt 


don and Bligh v. Hornbv. be divided 
a into ſo many 


parts, but not where there are cther lands which may make up the cther's ſhares ; per Ld. C. Par- 
ker. bid. 


(G) Rent for Equality, 1/7 at ſhall be good Grant 
of a Collateral Thing jor Equality, 


(1.] F the part of the one coparcener is of more value than the As if two 

L fart of the other, the may grant a rent to the other for Putt, de- 
equality, and this ihall be good partition. 29 AM. 23.] parceners, 
| | and the one 
houſe is worth 208. per ann. and the other but los., per ann. one parcener may have one houſe 
and the other parcener ihe other houte ; and the who has the houſe worth 20s. per ann. and her 
heirs ſhall pay 5s. per ann. ifluiug out of the tame houſe to the ocher paicener and to her heirs lor 
ever. Co. Litt, . 251. 


| (2. If upon partition the one grants a rent to the other, 
and that if the ſaid rent be arreur, he may levy it of his land, tho? 
the rent be granted generally, not expreihng to be taken of any 
foil, yet the clauſe ſubfequent explains it, and therefore ſhall ' 
iſlue out of the land divided. 29 Aſſ. 23. adjudged.] 


[3. So if upon partition the one grants a rent to the other 


generally for equality of partition, without mention to be taken of any Fol. 257. 
ſoil, and without mere ; yet this ſhall iNue out of the land ſo divid- 
ed, and ſhall be good partition; for inaſmuch as it is expreſſed 
to be for equality of partition it cannot be otherwiſe taken. 
20 Aſſ. 23. | | | 
4. Baron and ſeme may grant a rent for equality of partition, 
and this ſhall bind at leaſt during the coverture. 29 Aff. 23. 
adjudged. | | 
5. Upon a partition made by poinienants, a rent cannot be [ 224 J 
reſerv'd for equality of partition; for they are in by purchaſe, 
and were not compellable by the common law to make partt- 
tion. Le. 27. in Caſe of Marth v. Smith, —cites 26 H. 8. 4. 


0 E. 4 5: 


Vor. XVI. | * (G. 2) 


ſcend to two 
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(G. 2) Owelty. Vat may be granted for Oweliy 
of Partition; and in what Cates good without 


Dee. | 25 | : 


Br.Nufance, 1. A” Way or + rent-charge may be reſerved upon partition for 
11 „ 


by” * ltr thereof without deed, and good. Br. Reſerva- 
and fo of a tion, pl. I. cites 21 E. 3. 2. 


Commun 7 


wert, or cr. O! of pa/ture 1-4 f | 1. 4 
Br. Niontu ans, pl. 45. cite 8. Co Pl. 7. cites S. C. — f Br. Partition, pl. 7. Cites 8. G 


Litt. 16. a. b. —* 8. P. Br. Reſervation, pl. 49. 


= 


® # *8+- 
Commun of pajture. Co. 


= 


2 <> „ * * . * 1 ' 
S. P. antif 2. Partition is good and thall bind without deed or fine, 
1 : * — - * . bY ' ® 
n,,“ ond rent may be referv'd upon it without deed or fine; ant 


which was * , | 7 W 1} „ 7 722 . 4 f 
5 * #0 Ld Be 10 tay Ie ren 1 De Ih 111 {/r24viſe, (1017! 


42524 (K 1080805 11 7 XY 
(leres — 4 f * % . 


ed in tt 
partition of the land, this makes the atvowton in grofs, notwithſtanding that it was appendant be- 
fore. Br. Reſervation, pl. 24. cites 2 He 7. 2. —S. P. Br. Partition, pl. 32. cites 1 H. 4. 61. 


ſays it is £004 » ithout deed, tho t be rejerved upon it for eguaiity of partition; tor this itands 


with common right, 


* See (D) 3. Partition by parceners might at lar be by parol, and rent 


* 
pl S. a he or ehe which lie in grant might be re/erved or granted with- 
* Likes. Es 8 — 4 - CPR. s * ] ' 78 - 1 ' 
out deed tor equality of partition e the lands deſcendeil, bus 
nat art ether lands, and rent ſo reſerved or granted is diſtrain— 
able of common right, tho' it be not rent fervice. But“ gqr2r: 
if parsl partitions be nit rirained by 29 Car. 2. 3. Hawk. Co. 
Litt. 253. (169) | | 
Fi. C 134 4. It the rent be granted generally (cut of us land certain) for 
b in Caleof Gyelty of partition pro reſclus terre, it hall be intended our ot 
Browning v. a : 8 : % k ; 
Beiton the purparty of her that grants it. Co. Litt. 169. b 
8. If rent be granted out of atber lands than deſcended to the 
* R - * % * 
COParceners, then there muit be a deed. Co. Litt. 169. b. 


(H) Iz what Manner they ſhall have the Thing 
parted, [C:parceners.] 
LI. I F a coy priatine deſcend to diverſe coparceners, and the; 
make partition, every oe of them ſhall have a ſeveral county 
palatine, and the liberties and prerogatives in it. Da. 1: 
County Palatine 61. b. 23 H. 3. Partition 28. ] t 
[2. $9 if coparceners of a many make partition, every one 
ſhall have a /everal manor and court buran. Da. 1. 61. b.] 
Z. If there are three coparceners, and 101. rent is granted 
to one, and 101. rent to the other of them for equality, tho' 
this rent be granted ſeverally, yet they are coparceners of it; for 
they may join in one ſcire facias for it againſt the third. 
29 Aff. 23. adjudged.] 
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(J) The ſeveral Ways of making Partition and of 


the Election and Privilege of the Eli aud her 


ue. 


I. PArtitions between parceners are either expreſs or implyd; 

of expreſs partitions there are four by conjert, and one by 
comprlſion. I he firſt partition by content is, when they agree 10 
divide the lands into equal parts in feveralty, and that one ſhall 
have fuch a part, and another ſuch a part &c. The ſecond 1s 
when they agree that feine friends ſhall divide the lands into equal 
parts, and then the eldeit ſhall choole firſt one of the parts fo 
divided &c. unleſs they otherwiſe agree. The part choſen by 
the eldeſt is called enitia pars; becaule this“ privilege is perſonal 
t; the eldeſt, being given to her out of refpect to her age, and 
deſcends not to her iſſue; for if ihe die the next eldeit ſhall 
chooſe firſt. But if they have an advsw/on, the law gives the 
hrit preſentation ts the eldejt, if they cannot agree, and this privi- 


lege goes to her iſſue, aſſignee, or tenant by curteſy. The third 


partition is when the e divider, and in ſuch cate ſhe thall not 
chooſe, "The fourth is when after the land is divided they lf 
{ts for their ſhares. The expreſs compulſary partition is by writ 
de partitione facienda, the words of which are Cum exdem A. 
and B. inſimul & pro indiviſo teneant tres acras terræ &c. 


Hawk. Co. Litt. 25 1. (166.) 


Frowike, but he inclined that he ſhould. But fee Kelw. 49. pl. 5. 18 H. 7. 
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* The eldeſt 
ſiſter ſhal! 
not have the 
tirſt elec- 
tion, but 
the (heriff 
mall atlign 
to her her 
part, which 
(he thall 
have &c. 
And it may 
be that the 
ſheritf will 
{Mign firſt 
one part to 
the youngeſt 
&c. and laft 
to the eldett 
Kc. Co. 
Litt. ſ. 249. 
— Whether 
the grantee 
of ihe eldeſt 
mall have 
ſuch privi- 
lege was 
doubted by 
Anon 


It was held by three Juttices, that the grantee thould have the privilege, but Anderſon doubted ; 
but he agreed that renart by the curieſy ſhould have the ſame advantage, as the wife ſhould 
have had. Cro. E. 18, 19. Paſch. 25 Eliz. C. B. Harris and Haies v. Nichols. 
Advowlon deſcended io two coparceners, the younerft was within age and in ward, the guardian 
marries with the eldeſt, the church avoided, the guardian preſented in the name f both ſiſters. 
Atterwards the younger /ifter came to age and the church avoided again, It was thought by 
ſeveral that the eldeſt ſhall have the prefeatment, if the youngeſt will not !0in with her; tor this 
mall be ſaid the commencement of her turn, inaſmuch as the had not the turn at the laſt avoidance, 
but that the ſame was made inditferently in the name of both. But others held the contrary. 
Gre. D. 55. a. pl. 5. Patch. 34 & 35 H. 8. Carow's Caſe. —The privilege of the eldeſt to make 
the tirſt preſentation is not in reſpect of her perſon only, but as it is annexed to the eſtate alſo; tor as 
it 18 agreed 5 H. 5. 18. b. her baron who is tenaiit by the curtely ſhall have it. 3 Rep. 22. b. is 
Walker's Cate. 


2. Note, That the word zene! in a writ always implies a te- 
nant of the freehold ; therefore if one of them be diſſ iſed by the 
ether, no writ of partition lies; and if one of them make a leaſe 
for life, the other ſhall not have a writ of partition againſt her 
but againſt her leſſee fhe ſhall , and if one make a leale for years, 
ret the other may have a writ of partition againſt her. Hawk. 
Co. Litt. 252. (167). | | 

3. There are alſo ſeveral implied partitions in law; as if there 
be three parceners of a meſnalty, and one of them purchaſe the te- 
nancy, this is a partition in law, and extinguithes the meſ- 
nalty for a third part, and the lord mult make ſeveral avowries. 
Hawk, Co. Litt. 252. (167). 

| 1 2 4. And 


— 7 — 
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4. Aud if one porcener 14 a ranger of Her part, the other 


parcener and the icoffee are tenants in common. Hawk. Co. 
Litt. 25 2. (167). | 

5- And if bath of them merry and have iſſue and die, leaving 
huſbands fenante by curteſy, the parcenary is divided, and ſe- 
veral pracipes lie againib the tenants by curteſy &. Hawk. Co. 
Litt. 252. (167). 

6. But if one receder again}? the other in afſiſe or nuper obiit; 
yet they remain parceners z for as the plaint was for a moiety, 
the judgment and execution muſt be puriuant thereunto. Hawk. 
Co. Litt. 252. (167). | 


C 225 ] (K) In Hubi. Vat; and in what Caſes to 
be made. 


1. PUtting in hotch-por ic, where the other lands or tene- 
ments not given in ſrank- marriage deſcend from the do— 
nors in frank-marriage only; for if the lands deſcend from the 
father, mother or brother of the donor, and not from the do— 
nor, the donee in frank-marriage ſhall have her part as if no 
ſuch gift had been; becauſe the was not advanced by them but 
by another. Co. Litr. f. 272. : | 
2 2. If a man hath #209 daughters, and giveth with the eldeſt in 
Frant-marriage part of his lends, and dieth ſeiſed of the remnarl 4 


p'#t thie land a : | 
ot horch- greater value ; in this caſe neither the huſband or wife ſhall liave 
rot, ien any of the remnant, unleſs they will put their land given in 


tue * ? . . * . . 
Cr frank-marriage in hotch-pot with the remnant with this ſiſter. 


tall out of Co. Litt. ſ. 266, 267. 

15:6 remnant | 

make up her part equal, but the donees muſt do the firſt act. Co. Litt. 176. a. b —Ard if the 
Fercgger to whom the land in fee ſimple deſcended will not-put the lands into hotch-pot, then may 
Lie douces ent into the iee ſimple lands, and hold them in coparcenary with her. Co. Litt. 176. 5. 


2. If the dinees die before ſuch partition their ifſues ſhall upon the 
putting into hotel cot, have the ſame benefit; for it is inheritable, 
and deſcendible to the ifſues. Co. Litt. 178. a. 
7 he valve 4. If the lands given in frank-marriage be of equal, or of more 
. geerly value than the lands deſcended, then the ſame mall not be 


— 0 14d aa f 
. * . . 
Ae pure 1:1 NC teh- pot. Co. Litt. {. 273+ 
7 „ of 7 7 g . 
partition ; vii the donor purchaſe more land after the gift, or if the land given in frank-marriage 
dy the act of Col decayed in value, or it the remnant of the lands in fee-ſimple be improved 


gerte gift, or © Converlo, the law fnall atjudge of the value as it was at the time of partition, une 
I it why the proper act or default of the parties. Co. Litt. 179. a. 


ae e 5. Lands or tenements given in frank-marriage ſhall not be put 
ne 2 in hotch-pet, nor unleſs where lands deſcend in fee- ſimple; for 


donee in : * . 
Lance Of Lande deſcended in fee-tail, partition ſhall be made as if no ſuch 
3 ſhall gift in frank- marriage had been made. Co. Litt. ſ. 274. 

2ve 283 
much part as the other coparcener; becauſe the iſſue in tail claimeth per ſormam doni, and both the 
parceners muſt equa! itt by farce of the gift, & voluntas donatoris &c. obleryetur. Co. Litt. 
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6. Ny lands ſhall be put in hotch-pot with others, let lands For if the 
which were given in frank-marriage only; for it a 9 has any 3 _ 
other lands or tenements by any other rift in tail, ſhe {hall never one of his 
put ſuch land ſo given in hot ch- pot: but the ſhall have her pur- daughters of 


party of the remnant deſcended &c. viz. as much as the other noe; 


parcener {hall have of the fame remnant. Co. Liit. 1. 275. purchaſeth 
to him and 


her, and their heirs, or giveth to her part of his lands in tail, ſpecial or general, ſhe notwithitand- 
ing this hall have a full part in the remnant of the lands in f-e-timple ; tor the benefit of putting 
&c. into hotch-p2t is only appropriated to a gilt in frank-marriage, (quia maritagium cad.t in pare 
temy which ſhall be accounted as parcel of his advaucement. Co. Litt. 179. b. 


(L) The Effet of a Partition; and hv /eiſed after, 


Artition between two ſiſters and heirs to the father ig a S. Þ. Br, 


good bar in aſſiſe between them, thy" the one ber 5 be heir by —— 


ſpecial tail; and this is by reaſon of Privity ot : blood : but par- 227 


tition between ftrangers to the bled, is no bar. Br. Partition, 11 k. 3. 


pl. 20. Cites 11 Afl. 23. But this 


partition be - 
ing made during coverture of the ſiſter by the firſt venter, who was heir to the entail, it was for that 
reaſon avoided. Br. Ailiſe, pl. 174. cites S. C. 


2. Tho' partition be made betaveen parceners, yet they are in Two unte- 
by their common anceſtor, and may vouch as heir, aud may have every = 
advantage as heir, Br. Quare Impedit, pl. 7 3. cites 21 E. 3 3.30. 31. rany, and 

Partition 18 
made between them by judgment i in writ of partition, by the ſtatute of 31 H. 8. cap. 1. it was 24* 
judged that the warranty remains, becauſe by the Kinz' s writ they are compe!lible by the ſtatute 
{to which every man is a party) to make partition, and having purtucd his remedy according to the 
ſztute, it ſha'l work no wrong to him; but had they made partition otherwiie than by writ, not- 
withitanding they were compeiiible by wit make it, yet not having puilued the Ratuie, ſuch pare 
tition remains at common la Ny, ar d conſeque ntiy the warranty is zone, 23 1% agrees, 29 LC. 3. ut, 
Warranty. 6 Rep. 12. b. Paich. 27 Eliz. 2 B. Morricc's Caſe. 


z. M Here a maner is parted betaveen 755 codarceners, earch has 
a mziety of the manor : contra it ſeems where the one has all the 
deim: ſnes, and the ether all the ſervices ; but as long as the one has 
land and ſervices, and the other lixewile, each has a moiety of 
the manor. Br. Demand, pl. 10. cites 9 E. 4. 5 

4. Treſpaſs: if a manor to which a villein Fo regardant, de- 
fcends to two parccners, who make partition, and the manor is 
allctted to one, and the witlein and other land ts the other, now tlie 
wvillein is in 87/0, and admitted for a good partition. Br. Par- 
tition, pl. 30. cites 13 E. 3. 2. 

5. If two — eners of a manor and advowwſpn nppendant make 
partition of the manar reſerving the advowſon, now they are ſeveral 
tenants of the lands, and jointenants of the advewſom; and by this 
the advowion is in groſs, and not appendant. Br. Partition, 
pl. 25. cites 2 H. 7. 5 

6. Leaſe to 1409 8 years with a proviſo in the end of the in- 
denture, that if they die within the term, the term ſhall ceaſe. 


They make partition, or one aliens his part, and dies. The 
1 3 leſſor 
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con 


leſſor cannot enter, but the grantee or the executors of leſſee (if cor 
no alienation be made, or otherwiſe the grantee) hall have his tha 
part during the life of the ſurvivor, and there ſhall be no occu— tail 
pancy. D. 67. a. pl. 18. Mich. 3 E. 6 Farington's Cafe. con 
7. If a lenſe be made 79 H, upon condition not to alien, and they 18 „ 
make partition, and afterwards the ne altens his part, the whole iſſu 
zs forfeited. D. 67. a pl. 18. Marg. cites Mich. 31 & 32 Eliz. ( 
C. B. Croſtwick's Caſe. | | thei 
* Itremains 8. If adwzuſon be appendant to a manor, which deſcends to di- one 
r N. B vers coparceners, and they make partition of the manor to which of J. 
62. F.) Oc. ® without ſpeaking of the advsiſen, the advowſon notwith- It | 
ſtanding the diviſion and ſeverance of the manor to which &c. dea. 
remains appendant. 8 Rep. 79. b. Trin. 7 Jac. in Wyat Wild's may 
Caſe. 5 the 
(M) Bound. By what Partition. 7 
5 void 
1. 7 F ferfect partitiau be made, the one parcener cannot re-enter es 
ints his part again without agreement of the other 1 defeat 3 
the partition; but if a ſtranger enters into part by elder title, there g 
the coparcener may enter with the other, and they ſhall make * 
a new partition, Br. Partition, pl. 34. cites 15 E. 4. 3. SAR 
| 10 
| year] 
7 228 (N) What Partitions ſhall bind them and the Iſſue, avoid 
being made by Infants, Feme-Covert, &c, _ 
may 
1. JF the partition be of /ands intailed, or if any of the parce- 1 
= ners be of nn ſane memoriæ, it ſhall bind the parties Nes 
themſ-lves, but not their ifſues, - unleſs it be equal. Co. A has 
Litt. 166. | 
2. Or if any be covert, it ſhall bind the huſband, but not the the ſem 
wife or her heirs. Co. Litt. 166. 3 
3. Cr if any be «v/7hin age, it ſhall not bind the infant. Co. : * 
Litt. 166. | within 
4. If the tenements. (whereof they make partition) be to «rang 
them in fee tail, and the part of the one is better in yearly value * 
than the part of the other, albeit they be concluded during their the otht 
lives to defeat the partition, yet if the parcener which has the ay 
lefler part in value has iſſue, and dies, the iſſue may diſagree to dare fac 
the partition, and enter and occupy in common the other part 
which was allotted to her aunt, and ſo the other may enter and It. 
occupy in common the other part allotted to her filter &c. as age of 
if no partition had been made, Co. Litt. f. 255. | which 
5, Huſband and wife tenants in ſpecial tail of certain lands in of the 
fee have iſſuc a daughter; the wife dies; the huſband by a ſe- nonag 
cond wife has another daughter; b2th the daughters enter (where may e 
the eldiſt is enly inheritable }, and make partition; the eldeſt is the pa 
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concluded during her life to impeach the partition, or to ſay 
that tlie youngeſt 1 1s not heir; and yet the is a ſtranger to the 
tail, but in reſpect of privety in their perſons the partition ſhall 
conclude; for a partition between mere ftrangers in this caſe 
is void 3 but the 1Jue of the eldeſt thall avoid the partition as 
iſſue in tail. Co. Litr. 170. b. 

6. If tvs parceners of lands in fee take Huſtænde, and they and But if the 
hs ir huſbands make partition between them, it the part of the Pition 
one be leſs in value than the part of the other, during the lives tween 2 
cf their huſbands the partition ſhall far 1d in its force. But albeit hutbands 
it ſhall ſtand d ring the lives of their Iuihands,. yet after the were thus 
nat each 
death of the hutbands, that woman which has the lefler Part part at the 

may enter into her ſiſter's part as is aforeſaid, and ſhall defeat he of the 


the partition, Co. Litt. f. 256. alloiment 


1 : made was of 
en yearly value, then it cannot afterwards be de fcated in ſuch caſes. Co. Liu. ſ. 227 


257% 
7, The wife muſt be party to the partition. Co. Litt. 170. b. 
8. 'Fho' the parton be anequal, yet is not the particion 

void, but voidable; for if, after the deceaſe of the huſband, the itt 

enters into the unequal part, and a thercunto, this hall 

bind. Co. Litt. 170. b. 
9. Note, The partition ſha!l not be defeated for the ſurplus- 

age only to make the partition equal; but it ſhall be avoided 

for the whole. Co. Litt. 170. b. 


10. If the parts at the time of the partition be of equal * S. P. F. 


yearly value, neither the“ wives nor their heirs ſhall ever * SG. —_ 


avoid the tame, and the reaſon thereof is; for that the huf- if the care 
bands and wives were compeliuvle by lat to make partition, and tition be 
that which they are compellable to do in this caſe by law, they 3 


1 ct S 


may do by agreement witl hout proceſs of law. If the annual the King's 
value of the land be equal ar rhe time of the partition, and after 7, and 


become unequal by any matter ſubſequent, as by ſurrounding, CE” 
ll hutban dry &c. yet the partition remains good. Co. Lit, 171. an it 
mall 3 
the ſeme coverte for ever, alteit the parts he not of equal annua! valve ; hecauſe it is made dy ! 
ſheriff by the oath of 12 men, by authority of law. And the jucgment is, that partition thall re maln 
firm and ſtable for ever. Co. Litt. 17 
But a partition in Coancery wiiere 0c : coparcener is of full age, and ſues livery, and one other is 
within age, and has an #7 . part allotted to her, mall not bind her at her full | age; forina wrt 
directed the eſcht ata: to mabe part! tion, there is a falos jure by and there 1 15 no judg- 
ment upon ſuch a partition. Ce Lite. 171. [ 229 ] 
But it ſuch a partition made in Chance! dy and between coparceners, whereof one is of full, and 
the other within age, be equal, it mall bind, fo that a part of the land holden in capite be allotted 
to every of the coparceners ; for to that end there is an expreſs prov ſo in that writ, Co, Litt. 171. 
ind this partition may be aw%4, led either by jcire facias in the Chancery, . by A writ de fariie 


tione facienda at the common law at her tuil age, Co. Litt 171. 


11. If two coparceners be, and the youngeſt being within the 
age of 2.1 years, partition is made between them, fo as the part 
which is allotted to the youngeſt, is of leſs value than the part 
of the other; in this caſe the youngeſt, during the time of her 
nonage, and alſo when ſhe comes to full age, viz. of 21 years, 
may enter into the part allotted to her ſiſter, and ſhall defeat 
the partition. Co. Litt. f. 258. 

14 12. Ag 
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And tho" 12. As before in the caſe of a feme covert, ſo it is in caſe of 
the fut tion the infant; for if the partition be equal at the time of the allot- 
be awnegual, : | : 
and the in, ment, it ſhall bind him for ever; becauſe he is compellable by 
fant has the Jaw to make partition, and he ſhall not have his age in a parti- 
leſſer part. tione facienda. Co. Litt. 171. | 
yet is not 5 
the parti- | 
ton vid, but wee by his entry; for if he rake the whole profits of 1he unequal part after his 
ul age, the partition is made good for ever. Co, Litt. 171. b.— Nor ſhall an unequal partition 
in Chancery bind an infant. Co. Litt. 171. b. 

But a partition made y the King's writ de partitione facienda by the ſheriff by the oath of 12 men, 
and judgment thereupon given, ſhail bind the infant, tho? his part be unequal, Co. Litt. 171. b. 


13. If a writ of partition be of lands in fee and lands en- 
tailed the eldeſt ſhall not be compelled to take the whole eſtate 
in tail (and ſo the younger ſiſter to have the whole fee ſimple, 
both being of equal value), for the prejudice that might enſue 
aſter, but may challenge ane mozety of the lands intailed, and ano- 

ther of the lands in fee femple ; and this ſhe may do ex proviſione 
Legis. Co. Litt. 173. 

14. The inequality of the value ſhall not impeach a partition 
made of lands in fee imple, between coparceners of full age 
and unmarried, no more than it ſhall do incaſe of an exchange. 
Co. Litt. 170. a. | 

15. A partition of land intailed between parceners, if it be 
equal at the time of the partition, ſhall bind the iſlue in tail for 
ever, albeit the one does alien her part. Co. Litt. 173. b. 

16, J. 5. ſeiſed of land in fee has two daughters, Roſe and 
Anne Baſtard cigne and mulier puiſne, and dics, and Roſe and 
Anne enter and make partition; Anne and her heirs are con- 
cluded for ever. Co. Litt. 170. b. 


See ). (O) HVoidabie. For what Cauſe, and How. 


ater ſhe comes of full age (if ſhe has too little) have 
a <wvrit de part:t15ne facienda againſt her ſiſter, or a ſcire facias upon 
the record of tlie partition in the Chancery againſt her copar- 
cener, which ſhall be returned into the Chancery &c. to ſhew 
whereiore new partition or extent ſhall not be made &c. F. N. 
B. 62. (II). | | 
Thid. 8 2. Upon a writ of partition the Serif returned the partition 
3 that made by twelve lawſil men: One of the defendants was griev'd 
ſo it was With his purparty, becauſe it was too little in value, and would 
1 have put in a ſrmiſe againſt the Sheriff and his partial return, and 
of panit n Pra d a new writ to make a more equal partition, and it was 
awarded. well debated if he ſhould have it or no. D. 73. pl. 7. Mich. 
4 Cir. ia 6 E. 6. Anon. | 


the Caſe of 
Taylor y, Brockhurſt, 


1. 1 partition in Chancery, ſhe who is within age ſhall 


3. If 


tail 
and 
tall 


7 
[ 
| 
1 
3 
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3. If the Sheriff is not bon the land in perſon, at the executing I partition 
the writ of partition, and this be ſhewn to the Court, they may 3 a 
well examine it. And in this caſe they examined the under baylif of a 
ſheriff, who confeſs'd that he was there, but not the ſheriff franchiſe, 
himſelf; and thereupon the writ was ſtay'd and a new writ „ 
awarded. But after the return of the ſheriff is received and 31 H. 8. of 
fil'd, it will be too late, and the party can have no averment Partition, 
againſt the return, nor can he have error. Cro. E. 9, 10. bur © 
Mich. 24 & 25 Eliz. C. B. Clay's Caſe. by the td. 

ri him- 


ſelf. 4 Le. 106. pl. 216. Mich. 25 Eliz, C. B. Howen v. Gerrard. See 8 & 9 W. 3. 


cap. 31. 1.4, 5. at (CU) pl. 2. 


4. In a writ of partition it was ſound for the plaintiff, and a 
writ awarded t9 the ſheriff ts make the partition, and the ſheriff 
did thereupon allot part of the lands in ſeveralty, and for other 
part of the lands e jurors would not aſſiſt him to make the parti- 
tion; all which appeared upon the return of the ſheriff. An 
attachment was pray'd againſt the jurors, and a new writ to 
the ſheriff. The Court doubted what to do, and took time to 
adviſe and fee precedents. Godb. 265. pl. 366. Hill. 13 Jac. 
C. B. Bagnal v. Harvey. 


(O. 2) Voidable. Made good, by what Act. 


1. IF there are two coparceners, and the ane within age, who S» if ſhe 


make partition which is net equal by 5 I. in value, there ſhe 8 „ 


within age may enter and defeat the partition, but if fhe at full the profits of 
age makes leaſe or ſuch like act in agreement to the partition, % dn or 


there the ſhall be bound by it. Br. Partition, pl. 23. cites eh dere 


43 Alt. I 4. allotted unto 

| | her, by this 
ſhe agrees to the partition at ſuch age, in which cafe the partition ſhall ſtand and remain in its force. 
Co. Lit. f. 258, ——But peradveuture ſhe may take the protits of the moiety, leaving the profits of 
the other moiety to her ſitter. Co. Litt. ſ. 258. 


2. Partition made by baron and feme, or an infant, may be afs 
firm'd by entry when je is ſole, or the infant of full age; but con- 
trary where they waive it. Br. Partition, pl. 13. cites 21 H. 


G. 25. 


(P) Voidable. How a Partition may become ſo. 
By Matter ſubſequent. 


7, WHERE partition is made between two ſiſters, ſo that Br. Forme- 
= the one has the land of fre ſimple, and the other the land _ 2 fi. 
tail'd, if ſhe wwho has the fee femple land 4. aliens in fee and has iſſue 6. 2. 13. 
and dies, her iſſue ſhall have formedon of the moiety of the land S. C.—— 


tau'd ; but if ſhe who has the fee ſimple land does mag 3 


— 
— 
— ——— 


—— 


— 


— —— — 
2 — — 


— — 
2 — 


2 
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into the 4 but the other aliens the land tail d and has iſſue and dies, her iſſue 
dsh thall have the + formedon of the whole, tho' there be another 


a d hold 
occupy them coheir to the gift alive, and recover the whole; but if the other 


= purparty alie "ms 2 0 fee ſemple after, then her 111 ue hall have formedsn of the 
with ker, moiety: per Newton; contra, as long as the fee ſimple land is 
; , * 


aunt, and 
this is for not alien d; for then the is ſeiſed of her portion. Quere, 


wo cauſes, where the one has recovered, if the other cannot enter with 


via her who recovered in the formedon. Br. Partition, pl. 2. cites 
can have no 20 H. 6. 14. 


re medy for 
the land ſold by the mother, berauſe the land was to her in fee ſimple, and inaſmuch as ſhe i; ohe of 


the heits in tail, and has no e ice for that which belongs to her of the lands in tail, it is reaton 
that ſhe have her portion ot the lands tailed, and namely when ſuch partition does not make any dit- 
Co. Lit f. 265.—* But the contrary is holden. M. 10 H. 6. viz. that the heir cannot 
[ wes 1 enter upon the parcener who has the tan land. but is put to a tor me don. 1bid.— 

3 * LA. Coke ſays, this is no part of Litticton, and 1s contrary to law, as appears by 
Litt eton himſelt; and that beſides, the cate intended is not truly vouched ; for it is not in 10 11. 6 
but in 20 H. 6. [4] and yet there it is but the opinion of Newton obiter-by the way. Co. Litt. 


contnuaice- 


173. 
I his part; ;Uion prima facie is zocd. But yet the eldeſt coparcener has, by the partition, and the 
matter ſubſequent, barred herſeit of the rig lt in the tee imple lauds, 1n! omuch as when the voungeſt 
{;fter alle! ns the tee umple lands Aud diet, and her tue enters into halt the ands intail'd, yet /L all 
mot ibe ed. "js enter into va of the £ nas in fee | pie upon the alienee ;; * fot dy the alienatonthe 
8 172. "gg 175. (t.)—S2 if the ,d daugh er bad mats 


prev! 'y of the ſtate is dy 270 . 
ule it ni; 


227. in tail ; foi the reverſi on Expectant t von ail tate tail is of no account in law, bec: 
be cut off by tlie tenaut in tail. But otherwile it is of an eſtate for liſe or vears. Co. La, e 
Mt in this cafe the younge/t daughter a part of the laid in tee hm te and dies, fo as full recom * de 


for the land intailed deicends not to her ue, the may waive the 1aking of ary profits thereof, and 
er into the lands intailed; for the ive in tail thall never be barr 4 without a full rccompciuds, 


rranty in deed or in law deſcended. Co. Litt. 172. 


tho” th ere de aua | . 4 
+ S. P. For io long as the partition continues in force, the is ouly ; eee to the whole land in 


tail. Co. Lidt. 173. 


(Q) Defeated in Part or in all. By Eviction of the 


j Party. 


1. IN N avowry it was agrecd, that where evo parceners m: To 
as litian, where the third is extra patriam, reſerving rent 19 
the one for equality of partition, and after the third returns with- 
171 age, and re-e ters, the firit partition is determined; 3 contrary 
evichout entry; for then the rent remains quouſque &c. Br. Par- 
tition, pl. 14. cites 24 E. 3. 27. 
2. Where tue manors are exchanged in foe, the one for the 
other, or put in partition, and ane has the morety of kis manor in 
tail, ond the other moety 101 fee, and has que and des, and the 74 e 
enters int the awhole, the partition 1s defeated in all; per Litt. 
and other Juſtices. Br. Partition, pl. 3. cites 13 L. & 3. 
S. P. a Rep. 3. A, leaves 7av9 daughters, and two acres, in cre of which he 
Bi _ u has a good title in the other a bad one; one takes the one, the 
Car, cies Other the other, and after an eſtate of freehold is evicted from 
3 E. 4. 3. the parcener that had the acre with the bad title, eicher as to 
A the whole or part of her purparty ; the may enter and avoid the 
tut the partition as to the whole. Hawk. Co. Lit. 258. (174). 


Cavendiſh there, viz. that tho“ an eſtate for lite, or in tail, be evicted againſt one coparcener, yet 
that the partidign ell t cmalir iu LICE, 15 let law, as Was Itlolved by the Court in the Calc Waits 
Vids 


to the 
mien 


Br. P 


— 


Partition. 231 


viz. the Earl of Pembroke's Caſe, But if ſhe alien her part in fee before the land it recowered, 
the cannot enter into the other acre; for an alienation in tee dif/olves the privity, but a leaſe tor lite 
or years or gift in tail docs not. Hawk. Co. Litt. 253. (174-) 


4. And tho in the caſe above, the reverſin expectant on a m So when the 
in tail, made by the parcener, which had the fee, be of ſo ſmall ,, ro 7 
conſideration in law, that it ſhall not be etteemed a recompence mains and 
ſuſſicient to bar the entry of the iffue into the lands in tail che part of 
allotted to the other parcener; yet in this caſe a reverſion on a cn 
ſtate tail, inaſmuch as it continues the privity of the coparcenary, hall enter 


ſhall give the parcener or her iſſue all the privileges incident and hold in 


thereto. Hawk. Co. Litt. 258. (174). 1 
| other copar- 


cener; and ſoit is in caſe of an exchange. Co. Litt. 173. b. 174. 


&. If the whole tate in part of the purparty be evicted, that 
ſhall avoid the partition in the whole, be it of a manor that 1s 
intire, or of acres of ground or the like that be ſeveral; for the 
partition in that caſe implies for this purpoſe both a warranty 
and a condition in law, and either of them is intire and gives 
an entry in this caſe into the whole. And fo it was refolv'd 
both in the caſe of exchange and of partition. Co. Litt. 173. 
Do 17.4 7 | | 

6. If any ęſtate of freehsld be evicted from the coparcener in all [232 
or part of her purparty, it ſhall be avoided in the whole. As if Br. Error, 
A. be ſeiſed in fee of one acre of land in poſſeſſion, and of the > 
reverſion of another expectant upon an eſtate for lite, and he 22. per Ca- 
diſſeifes the leſſee for life, who makes continual claim, and A. dies — con- 
ſciſed of both acres, and has iſſue 2 daughters; partition is 1 
made fo as the one acre is allotted to the one, and the other ſaid againſt 


acre to the other; the Ie enters, the partition is avoided for 8 - _ 
the whole, aud ſo it was reſolv'd. Co. Litt. 174. : 1 q 


| 8. Mich. 44 
& 45 Eliz. B. R. Buſtard v. Bolter,—Cites 42 Aff. 22. Spencer's Cale 


7. There is a diverſity between the warranty and condition Bu when 
| ſhe vouches 


which the lat creates upon the partition. Where one coparce- by ferent 


ner takes benefit of the condition in law, ſhe defeats the parti- the warrane, 


tion in the whole. Co. Litt. 174. 5 in _ 
or part, 


the partition ſhall not be defeated in the whole, but ſhe ſhall recover recompence for that part. 
Co. Litt. 174. | 


(R) Vt of Partition. Proceedings therein. e (9): 


1. JN partition to be made between 2 parceners of 2 manors, 

the ſheriff may by aurit aſſign one manor to one, and the other 
7s the other, per Litt. Juſtice; nevertheleſs it ſeems that this i- 
intended where they are of an equal value ; and the ſame of 2 acres. 
r Partition, pl. 29. Cites 12 E. 4. 2. 


2, If 


232 


See (U). 
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2. If before the return and filing of the writ, it appears, 
that the ſheriff was net on the land in perſin, as he is to be, the 
writ will not be received. Cro. E. 9. Mich. 24 & 25 liz. 
C. B. Clay's Caſe. 

3. The proceſs in partition is ſummons, attachment, aud di 
treſs, and the proceſs are returnable from 15 days 10 15 days; if 
the writ be brought againit two or more, /everal eſſigus will lie, 
but 10 vie do, and the ſheriff upon diitrets is compellable to ret 
the value of the laud from the teſte of the, original until the re- 
turn thereof; if the writ be againſt vo or more defendants, and 
only one appears, the plaintiff cannot declare againſt him, until the 
ret of the defendants ag. In this action there are f 
judgments, the firſt is, that partition ſhall be made, and if the 
plaintiff die after the firf? judgment, and Lefore the ſecond judgment, 
the writ ſhall not abate, but his heir ſball have a ſcire factas 
againſt the defendants, to fbew cauſe why partition ſhould not be 
made; and the death of one ¶ the defendants abates the writ z and 
note, the plaintiff may have a general ⁊urit but a ſpecial count ; 
and if the defendant confeſſes part, and pleads quod non tenet in— 
ſimul & pro indiviſo fer the reſidue, the plaintiff may have judg- 
ment upon the confeſſion, and a writ to make partition upon 
the confeſſion before the trial, and afterwards try the iſſue for 
the reſidue, or elſe he may reſpite his judgment upon the con- 
feſſion till the iſſue be try'd, but this is dangerous; for if the 
plaintii? be nu ſuit at the athſe, then the whole writ will abate, 
and if the ſberiff return the tenant ſummoned when in truth he vas 
not, an action of deceit lies not, but an action upon the cafe, and 
the plaintiff ſhall not recover the land by default, and you ſhall 
never have a writ of partition againſt one, where he cannot have 
one againſt the other. Brownl. 156, 157. Anon. 

4. S. and B. were tenants in common of a leaſe fer years, and B. 
brought a partition upon the 32 H. 8. cap. 32. and the writ 
was general as in the regiſter, with a ſecundum formam ſdututi, 
which made it to be a partition upon his caſe within the ſtatute, 
as the ſtatute limits and appoints. But it had not been good it 
that clauſe had been omitted. And it was fo ruled in one 
Mavkrice's Cafe. Noy. 71. Stringborow v. Beedloe. 

5. 8 © 9 Will. 3. cap. 31. ſ. 1. enacts, That after proceſs of 
fone or attachment returned upon a writ of partition, aſidavit being 
made of due notice given of the qvrit to the tenant to the ation, 
and a copy theresf left with the occupier or tenant, or if they 
cannot be 722 to the wile, ſon, or daughter being of the age F4 
21 years } of the tenant, er ts the tenant in poſſeſſion, (unleſt the 
tenant in paſſeſian be ſlemaudant in the actian q at leaſt 40 days 
before the return the pore er attachment; if the tenants to ſuch 
writ, ar any of them, ar the true tenant to the lands, ſhall not 
within 15, days after relurn of ſuch pine or attachment cauſe an 


appearance to be entered, the demandant having entered his de— 


clarati;n, the Court may proceed to examine the demandant's title 
and quantity af his purpart, and fhall for ſo much give judgment 
by default, and award a wril ts make partition, whereby ſuch pur- 

© part 


Partition. 
part may be ſet ot ſcverally; which being executed after eight days 


notice given to the occupier or tenants, and returned, and final 
judgment entered, the ſame ſſiuil conclude all perſons, alih all per- 

ns concerned are not named in the proceedings, nor the title of the 
tenants truly ſet forth. 

S. 2. Provided, that if ſuch tenant or perſin concerned fhall 
within one year after the firſt judgment entred, cr in caſe of 
inſumcy, coverture, non ſane memoriæ, er abſence out of the kingdom, 
evithin one year after their return, or the determination of ſuch 
inability, apply to the Court by motian, and thew a good and pro- 
bable matter in bar of ſuch partition, or that the demandant hath 
not title to ſy much as he hath recovered, the Court may {uſpend or 
fet aſide ſuch judgment, and admit the tenant to appear and plead ; 
and if the Court upon hearing thereof ſhall adjudge for tte firſt 
demandant, the firſt juds ment ſhall land confirmed againſt all per- 
ſons, except ſuch other perſons as ſball be abjent or diſabled; and 
the perſon fo appealing ſhall be awarded to pay coſts; or if within 
ſuch time aforeſaid the tenants or perſyns concerned, admitting the 


. dovrandants title and purparts, ſhall fhew to the Court any mequa- 


lity in the partition, fe Cort may award a new partition, 13 
be made in preſence of all parties, if they vill appear, which ſecond 
partition returned and filed fhall be gaod againſs ali perſons, except 
as Before. : 

S. 3. M plea in abatement ſhall be received in any ſuit for par- 
titian, nar all the fame be abated by the death of any tenatt. 

S. 6. This aft hall continue feven years. 


(5) Writ of Partition. Between what Perſons, 
and for and against whom ; and how. 


1. IF one coparcener makes a /ea/e for years, yet a writ of par- 
tition lies. Co. Litt. 167. 
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Made per- 
petual by 3 
& 4 Ann. 
cap. 18. 


But if one 
or both 
make a 


lraje far life 


a writ of partition does not lie between them, becauſe non inf mul & pro indiviſo tenent; they 
don't hold the frechold together, and the writ of partition nuit be agaiaft the tenant of the frees 


toid. Co. Litt; 167. 


2. It lies againſt tenant by the curteſy; becauſe though he be 
a ranger to the blood, yet he continues the eſtate of coparce- 
nary, as the other coparcener did, and ſhall be jointly im- 


pleaded. Co. Litt. 174. b. 175. 


And yet he 
cannot ate 
this writ by 
the common 
law; never. 
theleſs now 


he may by the Natutes of 31 H. 8. 1. & 32 H 8. 32. ut patet, Br. Partition, pl. 41. cites 3. E. 3, 


ut ſuch writ lies not agaiuft his grantee. 3 Le. 121. Arg. 


3. If two coparceners be, and one aliens in fee, they are 
tenants in common, and ſeveral writs of præcipe muſt be 
brought againſt them; and yet the parcener ſhall have a writ 
of partition againſt the a/iznee at the common law, which is a 
_ ſtronger caſe than the caſe put of tenant by the curteſy. Co. 

itt. 175. 


4. Neither 
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But _—_ 4. Neither the fenant by the curteſi, nor (much lefs) the alieuee 
un hp u Of a coparcener, ſhall have a writ de partitione facienda at the 


curte/y (hal k . 5 
have a writ common law; for Littleton ſays here, that ſuch a writ lies only 


of partition for parceners. - Co. Litt. 175. 


wpor tbe ſia- . 
tute 32 Ul. 8. cap. 32. [which fee at pl. 12 for albeit he is neither jointenant nor tenant in com 
mon ; for that a præcipe lies againſt the parcener and tenant by tie curtety, yet he is in equal mil. 


chief as another tenant tor lite, Co. Lift. 175. a. b,—S. P. Br. Partition, pl. 41. 


s. But it may be brought by a parcener againſt ſtrangers. 


Co. Litt. 175. 
6. If three coparceners be, and the eld? purchaſes the part of | 


the youngeſt, the eldeit having one part by detcent, and the 
other by purchaſe, ſhall have a writ of partition at the common , 
law againil the other naddle filter; et fic de fimilibus. Co. 
Litt. 175. i 
F. N. B. 7. And fo it is in a far ſtronger caſe; if there are three co- e 
1 parceners, and the eldef? take huſvand, and the huſband purchaſe 0 
Weit at 2. the part of the youngeſt, the huſband for his part is a ſtranger os 
—D. 243- and no parcener, and yet he and his wifc thall have a writ of 7 
* >: 5 partition againft the middle ſiſter at the commia law, becauſe he 
= the re- is ſeiſed of one part in the right of his wiſe who is a parcener. 5 
guter. Co. Litt. 175. 1! 
See pl. 8. Hince Littleton wrote, by Ve Natutes ome jointenant ar of 
1 12.— 5 gh : * 
So by the Tenant in common may have a writ of partition againſt the »ther ; . 
cuſtom of and therefore at this day the alence of one parcener may have a . 
end writ of partition againſt the other parcener, becauſe they arc 
ee tenants in common. Co. Litt. 175. 2 
ant or tenant in common may compel his companion by writ of partition grounded upon the cuſtom 52 
to make partition. Co, Lit. 157, | | 1 
9. A writ of partition lies bet7veen parceners by the cuſtom as wig 
between females; but it is convenient in the declaration to wy 
make mention of the cuſtom. Co. Litt. ſ. 265. _ 2 
10. If a man has two daughters, and gives with the eldeſt age, 
in frant- marriage part of his land, and dies ſciſed of a greater er 
remaining part, a writ of partition does not lie, becauſe non Wh 
tenent inſimul et pro indivito. Co. Litt. 176. b. "gs 
11. 31 H. S. cap. 1. / 1. Foraſmuch as by the common law of _ 2 
this realm, divers of the King's ſubjefts, being ſeiſed of manors, 5 ne 
lands, tenements, and hered:taments, as joint tenants, or as tenants = 
in common, with other of any eftate of inheritance, in their own eve ; 
rights, ar in the right of their wives, by purchaſe, deſcent, or other- oy 4; 
w/e, and every of them ſ being joint-tenants, or tenants in common, * 15 
have like right, title, intereſt, and piſſi ion in the ſame manors Ec. ; 55 0 
er their parts and portions jointly, or in common undividedly together v 5 
with other. (2) And none of them by the law dies, or may know C 45 
their ſeveral parts or portions in the ſame, or that that is his or : 75 7 4 
theirs, by itſelf und vided, and cannot by the laws of this realm 1 5 
etherwwiſe occupy or take the prefits of the ſame, or make any ſeverance, kh = 
diu ſian, or partition thereof, without ther of their mutual * fo 5 
an 
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end conſents. (: 3) by reaſon wheresf divers and many of them, 
being fo fointiy and undividedly ſciſed of the ſaid manors Ac. often- 
times of their perverſe ſe, covetous, and malicicus minds and wills, 1 
agat nfl all right, Jufrice, equity, and goed conſeience, by ſtrength | 
and pewwer, 157 only cut and ar daun all the ⁊uacds and trees | 
growing upon the fume, but a 96 J bade extirped, ſubverted, and | 
pulled down and deſtroyed all the en edifices, and buildings, 0 

| 


meadgavs, paſtures, commons, and the whole commudities of the 
fame, and have taken and converted them to their exon uſes and 
behoofs, to the open un and Ge, ifon, aud againſt the minds | 235 J 1 
and witts of others holding tle ſume manors Vc. jrintly, or in ||| 
common ith then, and ley pave been always withiut ofſured il 
e the fi „%. fl 
S. 2. Be it 3 enafed, that all joint-tenants, or tenants. 1 
| 


in common, . Mat nz be, or hereafter ſhall be of any eſtate or | 
e/1 tes on inheritance, i their 97u1 riehts, or in the right of ther | 
avrves of any NAGY We within this realm of England, Woles, Wi 
er the marches of the ſame, fholl and may be co-afted "ond compelled, 1 
by virtue of 4615 prefent aft, ti mate E eee, betaveen them of all 1 
ſuch manors r. as they now hold, or hereafter Hull bold as faint- Mi. 
tenants, or tenants 101 C9010019 by a de partic ipattone facienda, | 
1% that caſe to be deviſed in the King our ſovereign Lord's Court | 
of Chances! in like manner and form as coparceners by the common | 
laqws of this realm have been and are comp elled ts de, and the ſame | 
«orit 19 be purſued at the common law. | 
12. 32 H. 8, cap. 32. enacts, That all joint tenants and | \ 
tenants in common, and every of 2 n, which nw hold, or here- l 
after fholt hold, joindiy or in COM Mons for term of life, year or | 
years, or inint tenants or tenants in commen, where one of them . 15 
have, or Hall have eftate or eſtate. for term of life or years, with the 1 
other that have or all have Male or Aal. 'S of inheritance or Free- 15 
old in any manore, land, tenements or h Maes” ſhall and 4 
may be compellable from henceforth by writ af partition to be pure 10 
Jurd out of the King's Court of Chancery 5 "1 * or their cafe or caſes, | 
to mate ſeverance and partition of all juch manars &c. which they [! | 
Halil jointly or in common, for term of life er lives, year or years, li 
er where one or ſome of them hold jointly or i Commun, fir tern of life | 
ö er years avith ather, or that have an «late or gates iuberitauce 1 
» er freche 21d. „ 
U = Provide always, and be it enacted, That 727 > Joey! par tition or ll 
ſeverance hereafter te be made by force of this aft, be, nor ſhall be | 
prepudicint ar 2 to any perſon or perſons, their heirs er ien | | 
Here, other than fuch which le parties unto the ſaid partition, [ 
their executors or afjig gn. | 
12. Three ſons, viz. A. B. and C. were heirs in gavelkind; And. ze pt. 


72. = GT int 

C. alien'd his purparty to another in fee: the alienee and B. 5 noon ch ky 
if! 

1 


or Join 'din a writ of partition againtt A. and the wvrit wwas contra matter the 


m formam flatuti de anno 31 M. 8. which gives writ of partition one fon was 
not joint- | 
tenant, nor 1 
jecond ſon is not a jointenant, and ſo cannot join in this Writ tenaut in 10 


7 
nd with jj 


ey between jointenants Ke. This writ was abated ; for here the 
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with the alienee. Bendl. 42. pl. 76. Mich. 2 & 3 Ph. & M. 
Ballard v. Ballard. | 


common 
with the 
other; and 


ſays that the : h : 
like caſe was adjudged between *®Woorow Au TewyLe v. Cooxr, who was coparcener with 


Wootton. And ſays that it ſeems the 2//eree may bawe partition againſt the coparceners, and the 
Coparcencrs againſt the alienee, —Þut it mult be by writ. Jenk. 211. pl. 46. D. 123, P. 5% 
S. C. of Ba lard v. Ballard accordingly ; fer they are intitled to ſeveral writs, viz. the one to the 
writ of coparcenary at common Jaw, and the other by the ſtatute; but they cannot join.—— 
Bendl. 52. pl. 210. Mich. 7 & 8 Eliz, cites S. C. accordingly ; and that the two coparceners 
may have a writ of partition at the common law againſt the alience, but not upon the faid ſt 


LatuULe, 
So where one coparcency brought writ againſt the other, and the atience upon the itatute, the writ 
abated becauſe ſhe might have had a wric at common law. D. 243. pl. 5g. 7 & 8 Eliz. Anon. 


14. Leaſe was made 1 A. and M. his feme, and to B. and H. 
20 the ſaid B. was to marry, and to C. and K. his feme for 
gears. A. died, and M. ſurvived; B. married R. and after the 
ſaid M. granted &c. her intereſt to the ſuid B. and after the ſaid 
C. and K. his feme brought writ of partition againſt the ſaid B. 
and E. his feme, and thereby claimed partition of the fourth part, 
according to the ſtatute; and the writ awarded good. Note, 
that the baron and feme for two of the four parts are joint- 
tenants, and for other part the baron 1s tenant in common with 
the plaintiffs ; ſo this writ is not between jointenants only, nor 
between tenants in common only &c. And. 42. pl. 10;. Rider 
v. Williamſon. | 

15. Thirteen men join'd in a purchaſe of a maner, the canvey- 
ance was of a moiety to one of them in fee, and the other myicty to 
the other twelve in fre; the twelve made a feoff ment to F. S. of 
tavelve : ſeveral tenements, and land, and J. S. made tavelve ſeve- 

£ 236 ] ra! feaffments ts thoſe tavelve ; now the thirteenth man, who had 
the other moiety, brought one writ of partition againſt them all, 
pretending that they held infimul & pro indiviſo; and by the 
opinion of the Whole Court it would not lie, but he ought to 
have brought ſeveral writs. Brownl. 157. Anon. 

16. Writ of partition lies only ogainſt tenant of the freehold ; 
ſor 'tis a rcal action, and the ſtatute gives a temporal partition 
again tenant for liſe, and alter there ought to be anther againſt 
remainderman, Litt. R. 3-0. Mich. 5 Car. B. R. Cole v. 
Aylott and Stœvgus. 


At «chat Time Writ lies. After avate- 


$8 Writ. 
| ment of a former Writ &c. 


1. WIUITRET fart of the partition ig recovered again/? the ant 


of the parceners, new partition ſhall be made. Br. 
Partition, pl. 22. cites 42 Afll 22. 

2. i wo jgintenants for years ; one ſuffer d a ſtronger to occupy 
his miiety with him; the other brought a writ of partition 
againſt his companion and the ſtranger, ſuppoſing that his 
companion had granted a moiety of his part to the ſtranger ; 
the ſtranger {hcw'd that he was but tenant at will to the com- 
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panion, and ſo the writ abated. Reſolved that he might have 
another writ by journey's accounts againſt his comparion, the 
pofleſſion of the ſtranger being good colour for bringing the 
writ of partition, and he could not take notice what eſtate the 
ſtranger had &c. Cro. J. 218. Hill. 6 Jac. B. R. Becdle v. 
Clerke. 


3- The Court will not allow v9 writs of partition to be put ſee (Y) 


brought, viz. a ſecand by the defendant againſt the plaintiff, where bl. 9. 


there is one pending in Court by the plaintiff againit the de- 
fendant, becauſe the defendant may have the ſame remedy on the 
firjt aurit as he can on the ſecond. G. Hiſt. of C. B. 209. 


(U) Judgment. Of the ſeveral Fudgments, and in 8 40 


; R. pl. 3. 5. 
what Caſes Error lies, and when. i 


I. Partition made between parties after an erroneous judgment 
is no bar nor ęſtappel in writ of error brought to reverſe it; 
quod nota. Br. Partition, pl. 12. cites 19 II. 6. 25. 


2. When judgment ſhall be given upon this writ, the judg- *8 & V. 


ment ſhall be thus. That the partition ſhall be made between the 7 bay. . as 


parties, and that the * ſheriff in his proper perſon ſha'l ge ts the That when 
lands and tenements &c. and that he by the oath of twelve lawful . bog 
men of his bailiwick &c. Mall make partition betaveen the parties, hers 2 

reaſon of 
and that one part of the lands and tenements fhall be o//igned to 


diſtance, in- 
the plaintiff, or to one of the plaintiffs, and anther part t9 mb — 
anti her parcener &c. not making mention in the judgment of *"' 3 x 
the eldeſt ſiſter more than of the youngeſt. Co. Litt. f. 248. 


not conveni- 


ently be 
preſent at the execution of any judgment in partition, the under-ſheriff, in preſence of two juſtices 


ef peace, may proceed to executien by inguijition; and the high-ſberiff thereupon tall make the 
ſame return as if be were perſonally preſent ; and the tenants of the la d ſhall te tenants for ſuch 
parts ſet out ſeverally to the reſpective owners, under the ſame rents and reſervations ; and the 
ewners of the ſeveral purparts al make good auto their reſpeFive tenants the ſaid parts ſeverally, 
as they wer? bound to de before partition made. 

S. 5. The ſheriffs, their under-ſheriffs and drputies, and in caſe of diſability in the high- 
ſheriff, all juſtices of peace, Mall give due attendance to the executing ſuch writ of partition, 
(unleſs reaſonable cauſe be ſhewn to the Court upon cath) or atherwiſe be liable to x 1 
tay unto the demandant ſuch cofts and damages as ſhall be awarded by the Court, nat & 237 
exceeding l. for which the demandant may bring his action in any of his Majeſty's Courts at 
Weſtminſter ; and in or the demandant doth net agree to pay unte the ſheriff or under ſberiſfi, 
Juſtices and jurors, ſuch fees as they Hali demand, the Court ſhall award what feach perſanſball 
receive, having reſ;e& to the diſtance of the place from their havitations, fer which they may 
ſeuerally bring their ations. 

S. 6. This a& ſhall continue ſeven years Te. 

This act is made perpetual by 3 & Ann. cap. 18. 


3. Note, the frft judgment in a writ of partition is, Quod 
partitio fiat inter partes prædictas de tenementis prædictis cum 2 Bult. 
pertinentiis. Co. Litt. 167. b. | 114. Trin. 
4. There be two judgments in a writ of partition; of the 5 dae. 


. 5 h Rawlins v. 
former is ſpoke to above : and when partition is made by the Barret. 


oath of twelve men, and ailignment and allotment thereof, Cro. E. 


and ſo returned by the ſheriff, then the later judgment is, Ideo N 40 * 
Vol. XVI. [9] | conſideratum 41 Elis. 
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B. R. Lord cenſideratum off quod parlitis prædicta firma & flabilis i in perpetrunt 
W. de. teneatur ; and this is the principal judgment. Co. Litt. 168. a. 
11 Rep. 38. Mich. 12 Jac. in Metcalf's Caſe, —Sty. 290. Trin. 1651. — 


Farnery, S. P. 


5. K partition be made by the ſheriff, tho' the evrit be nat 
returned, yet "tis good enough, and none of the parties ſhall 
except ay ainſt it. Per Dyer. Owen 31. Paſch. 6 Eliz. Anon.— 
A writ of error lies on the ſirſt judgment before return of the 
hp Brownl. 157. Cocks v. Combſtocks. 

A writ of partition was brought, and judgment quod 
3 al; and before it was executed in the country by the 
fheru, error was brought; and it was ſaid by the Court, that it 
Acer nat lie upon ſuch a judgment before the partition be made and 

returned by the ſheritt. And judgment was given quad partitis 
a6jornatur. Hlabilis remaneat 3 for 'tis not like to other real actions, where 
id. (43. error hes before the habers fac « ſoeifnam be return'd ; for that is 
1 a final judgment, and no other to be given. Alſo there needs 
Court held no return of an habe ere Jace ſeiſinam; for the party that recovers 
that anti! may execute his judgment by his entry, as Dyer 67. a. Noy 71. 
Ss 8 Countets of Warwick v. Lord Berkley. 
: 0 e Kalt fat, the record is not full, nor the judgment perfect, and there- 


given quid parti! 
tore the record 05 ould not be remov'd Award quod partitio fiat is only an award of 


the Court, and Aer lem iy only, and nat definitive; and till the laſt judgment the parties have 
day dy the roll, which proves that the principal plea remains undetermined. 11 Rep. 40. a. in 
McTCatr's CASE 2 and cites the Cate of Lady Warwick v. Lord Beikley 2 Roll. R. 85. 
Mich. 12 Jac. B. R. in the Caſe of Wood v. Medcalfe, it was ſaid by Coke Ch. If there was not 
any reſolution, but that it feem'd in ſuch pf = that before the ſecond ju 1d ment no writ of error lay 


q ſuit conceſſum per Docer: age ; but Croke and Iaughton doubted of it. 
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&c. if the jury find that they hold pro dude i but that A. 
ought to have only a fifth part &c. A. ſhall not have that which 
is due to him [viz. the ffth part, which he has a right to]; 
for then the judgment will be variant from the PN Noy 
107. Becket v. Bromley. 
8. Several judgments are to be given, as the caſe is, upon the 
ſeveral ſtatutes; for the judgment upon the firit ſtatute of 31 
H. 8. of inheritances is, Hit irma pertitio in perpetuum; but 
upon the ſtatute of 32 II. 8. tis not o; for judgment given 
upon that ſtatute ſhall not bird kim in the rerer Hon ; z tor there 
is a proviſo in the ſtatute in the end of it, that partition made 
by force of that ſtatute ihall 9 be prepudicial or hurtful 72 ary 
perſons other than ſuch auh be parties to the ſaid partitiau, their 
executors or afjiens. Per Gawdy J. Godb. 86. pl. 97. Mich. 28. 
& 29 Eliz. B. R. Stranſam v. Colburn, 
S. C. S dhl. 9. On a writ of error to reverſe a judgment in a writ of par- 
269, where tition, the errors aſſigned were, 1. For that the executory 
en d t was, quod artitio fac. inſtead of, ſit or ſiat. 2. The 
that judg- ju gmen =o P 
ment was Precept thereon to the ſheriff, quod per ſacramentum proborum 
[ 238 J hominum in comitatu &c. and nd ſaid de comitalu. 3. | here 
reverled. was no continuance for the tenant by idem dies, when the Parti- 


8. C. pie 5 tion was to be made 4. No mention was made / the wieav of 
frankpleage 


7. A. brings ne ; and thereby demands the fourth part 


„ 
the 12 


of partit 
muſt be 
agrum 
the parti 
ſor that 
return . 


2. i 
Fur ne, 


Parti: ion. | = 


frankpledge mentioned in the writ as not appurtenant to the natur. But 


: 18 R 2 1 Ibid. 530. 
manors, but diſtinct and ſo cum pertinentiis does not ſupply it. fore 2 


5. Then the ſheriff returned unam medictatem earundem (viz. the parties a- 
premiſſes) to be delivered 7o the plaintiff, viz. ſuch manors per *<e0 7 
parcella medietatis ſuc, and other manors to the defendant, den 
and then again alteram medietatem ts the plaintiff, and fo he had aud o her 
two moieties. 6. The ſheriff delivered guartam partem of &. excepn uns 
and did nt ſay metas & bundas. 7. The ſheriff divided the rents u _ ** 
without ſhewing which viz. copy or free, or upon leaſes for life, julerentbe 
years, or at will. 8. The return did nt conc/ude that lt, rverted; 
were all the lands comprehended in the wwrit, as it is in Co. Ent. 2 * 
412. a. pl. 2. 9. The demand was of 400 acres of aum, and no 

mention theresf in the partition, but only of a park una cum 

omnibus arboribus eidem pertinent. which was not the wood 

here. 10. Diverſe things were delivered in the partition nat 
demanded or mentioned in the writ, and of which ⁊urit of parti- 

tion lies, viz. paſture for ſix beaſts, ſhopas &c. 11. The 

delivery is of 3 acres of meadow lying in &. excepting duobrs rodis 

and no diſp:ſal of thoſe two rods before or after. Laſtly, The 

writ was that the ſheriff ſhould go to the advouſan, which could 

not be, it being incorporeal. Et adjornatur. Raym. 172+ 

Mich. 20 Car. 2. B. R. Danby v. Palmes. 


(W) Jury. What the Jury muſt do where the 


Lands to be divided were not certainly known. 


1. One tenant in common of a many purchaſes in a free- 

Haid which was fo intermixt with the demeſnes, that 
it could not be diſtinguiſhed by the jury. A. ought to inform 
the jury of the bounds, but if 2 «re informs the jury, and they 
do as well as they can, and make partition according to the beſt 
of their judgment, they do their duty; for they are compell- 
able to make partition at their peril, D. 265. b. Mich. 9 & 10 
Eliz. Temple v. Cook and Wotcon. 


(R) Sheriff, What he muſt do after Partition made. 


I. OF the partition which the ſheriff has made, he ſhall give It muſt be fo 
_ notice to the juſlices under his ſeal, and the jeals of every of return d for 

the 12 Kc. Co. Litt. f 3 
e I2 Co O. itt. * 249. of the juli. 

| cial cori: 
of partition which commands the ſheriff to make partition are, A/umptis tecum 12 &c. (fo as there 
mult be 12) & partitionem inde &c. ſtiare faciat Jufticiaris &c. u fegillo two & Sigillis corum per 
quorum ſacramentum partilionem illam feeeris &. And this is the reaſon wheretore in this caſy 
the partition which they make upon oata ought to be returned under their ſeals; and the reaſon 
for that is for the more ſtrengthening of the partition by the 12, and that the ſheriff ſhould nor 

return what partition he would. Co. Liu. 168. b. 169. 


2. If partition be made by the ſheriſf, altho' the avrit be nat 
returned, it is good enough, and none of the parties ſhall 
VU 2 except 
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except againſt it; per Dyer. Ow. 31. and ſo he ſaid was the 
better opinion in the Caſe of Culpepper v. Naval. 


See (K). * (Y) Pladings, and what ſhall be recovered. 


* I 1 1. IF one coparcener leaſes her part to another for years, yet ſlie 
e hall have a writ of partition againſt her ſiſter during the 
B. „ho term of years. F. N. B. 62. (G) cites 22 E. 3. 57. (17). 


pleaded that 

the plaintiff had leaſed to him his ourparty for five years, and that favirg 19 bim bis ſaid term, he 
is ready to make partition, and always has ſo been, and his proteſt was entered on the roll, Skipw. 
to have damages, replied, that he had not been always ready, et non allocatur ; for altho' he counts 
ad damnum, yet no damages ſhall be recovered, and therefore a partition was awarded with the 
ſaving of the term; and per Candith. the Ike law'is in a nuper obiit, account, perambulaticne 
tactenda. But per Strange and Martin, the plaintiff ſhall recover damages. F. N. B. 62. (C) in 


the notes there (aj. 


2. Where the avowry is for rent reſerved upon equality of par- 
tition upon partition made between tao parceners, it is a good 


plea that they were three parceners, and the third at the time of the 


partition was cut of the country, and came back within age, and re- 
enter*d, and the ther ſaid, that the third after releaſed her eſtate 
abſque hc, that fie enterd; Priſt, and others e contra. Br, 
Avowry, pl. 68. cites 24 E. 3. 51. 58. 

3. Entry in nature of aſſiſe; per Danby, if the fenant /ays that 


J. N. was feijed, and leaſed to him for life, and died ſeiſcd of the . 


reverſion, and of 5ther laude, and has iſſue taus daughters, and that 
they made. partition, fo that the rever/ron was allotred Ie the une 
in allowance of the ther lands all:tted to the oiher, this is good 
pleadin 8 evitnout ſpreving what the other lands are, Br. Partition, 
pl. 3. cites 28 H. 6. 2. and book of entries. 

4. Partitione facienda, and counted that they held the carve of 
land in common by deſcent of inheritance, and ſhewed how &c. 
Boef faid, their common ance/!;r in his life infeoffed A. wwhaſe 
eflate he hos, abſaue hoc, that he held in common avith the plaintiff 
by deſcent of inheritance, prout & c. And a good plea per Cur. by 
which the plaintiff faid, that they held rhe [id land in common by 
deſcent of inheritance ul fupro 5 and this was held a good iflue, but 
he would have ſaid, that they beid in common in the manner 
Kc. And Priſot ſaid, that hie ſhall ſay that be held in com- 
mon by deſcent z quod nota. Br. Partition, pl. 15. cites 39 H. 
6. 19. 

5. In partition tlie defendant /aid, that he was {ole ſsiſed, abſyit 
Lac, that he held pro indiviſs, and a good plca; per Brian Ch. J. 
for he has traverſed the point, and the ſuppoſal of the writ; 
but contrary per Vaviſor, and the Reporter; for the entry and 
ſeiſin of the one parcener is the entry and ſeiſin of the other. 
Br. Partition, pl. 26. cites 4 H. 7. 9. 
6. In writ of partition of ſeveral manors, the de/endarts ap- 
peared, and confeſſed the action, and judgment thereupn, quod par- 


titio fiat, and writ awarded to the ſheriff to make partition, pend- 
| | ws 


Partition. 


ing which writ unſerved, inaſmuch as the return of the partition 


was vitigus, another writ was awarded, and befcre execution ant of * 


te defendants brought a new writ againſi the plaintiff wind the other 
defendant of ene of the ſaid manors, who pleaded all this matter in 
bar. The Reporter makes a queition, if the plea was good, or 
that they ſhould have pleaded it by way of e/7oppel, to ſay that 
they contradicted the partition made, where it appears by the 
firſt record that they were always ready when they confeſſed 
the action; or whether they ſhould plead all the matter afore- 
ſaid, and conclude if penderte did breve prime de partitione facier: « 
da E nondum rite execut. to this writ the plaintiff may be an- 
ſwered? And he cites Paſch. 22 E. 3. That quare impedit 
was brought by A. againſt B. and B. brought a quare impedit 
againſt A. of one and the fame church returnable at one and the 
ſame day; and the Court would not ſuffer both to ſtand, but 
made one to be diſcontinued. DD. 92. b. pl. 21, 22. Mich. 
1 Mar. Welt v. Moyle & al. 

7. In writ againſt twv9, ome appeared, and granted the partition, 
and the ether made default, Dier ſaid, that writ of partition 
ſhall iſſue to the ſheriff, but cefab:t executis till the other comes; 
for partition by writ cannot but be againſt all; contra of parti- 
tion by agreement. Dal. 28. pl. 12. 2 Eliz. Anon. | 

8. The writ upon the ſtatute 31 H. 8. was general, that they 
did hold inſimul & pro iudiviſo manerium de D. & terras & viſum 
franci plegii in D. and that the defendant denied partition, contra 
formam ſtatuti Sc. The defendant pleaded quod non tenuit in- 
ſimul prout Sc. The Jury found that the plaintiff held one 
moiety in fee, and that the defendant was tenant in tail, remain— 
der to his right heirs of the cher moiety. It was objected, that 
this writ was not good, but it thould have been a writ ſpecially 
founded according to the caſe for ſo the itatute appoints, and 
that it be fram'd by the Clerks of the Chancery; and of that 
opinion was 1 but all the other Juſtices held the writ 
good; for the ſtatute preſcribes no form, but leaves it to the 
clerks, who deviſed it upon this ſtatute generally, adding only 
the words (contra formam ſtatuti) which thews it grounded on 
the itatute. And the uſual practice hath been fince the ſtatute 
to allow ſuch writs between jointenants and tenants in common 
of an inheritance z but a writ founded n 32 H. 8. between 
Jntenants and tenants in common c, d particular effate ought to be 
ſpecial, fhewing their particular eitates z and ruled that the writ 
was good. Cro. E. 759- Paſch. 42 Eliz. C. B. Moor and 


Brown v. Ouflow. 
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It was ob- 
jected, that 
the decla- 
ration ſup- 
poſed a 
joint-hold- 
ing in fees 
whereas 
the verdict 
tound that 
defendant 
heli in tail, 
and that ſo 
the eſtate 
was m.. 
tzken; and 
the Court 
held this 
to be ill; 
for tho' the 
one needed 
not to taxe 
notice of 
the other's 
eſtate, yet 
when he 
wall take 
upon him 
the knowe 


ledge of it, and miſtakes it, he fails, and his writ ſhall abate. But the parties compounded. 
Id —5o where the one eſtate was in fee, and the other eſtate was for life, a general writ againſt 
the detendant as jointenant was held good by reaſon ot the precedents, without framing it ſpeciall 

| An 


upon the ſtatute 32 H. 8. Ciro. E. 742, 743. Hill. 42 Eliz. C. B. Tayler v. Sayer. 


2 Lutw, 8. Hill. 1 & 2 Jac. 2. Hicks v. Wirs us U, ſuch general writ was held good, being 
brought by tenant in ſee of the one moiety, againſt tenant for life of the other moiety.—In a writ 
o partition between lernarts in common title need not be ſhewsn; and ſo was the opinion of the whole 


Court, and ſaid, they would not reverſe a judgment contrary to ſo many precedents, 


bs, Mich, 29 & 30 Eliz. B. R. Yates & al, v. Windnam.—3 Le. 231. S. C. 
U3 


Cro. E. 645 


9. It 
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S.P.Brown!. 9, Tt is no plea that the defendant had brought a writ of parti- 

156. Alen. ien cf the ſame land. Brownl. 158. Mill v. Glemham.— See 
(T) pl. 3. Contra. | 

Tf there are 10. Writ was of bebe parts, without ſaying in three parts to be 

but 3 par grid d. The opinion of the Court was, that it was good. 

anc Nene . . 

demarded, 2 Brownl. 275. Mich. 7 Jac. C. B. Baily v. Clare. 

there it 15 | i 

good, without ſaying in three parts to be divided; for when parts are demanded it is intended all 

the parte but ode, and that only one remains. ibid. cites 17 E. 3. 44. 19 E. 3. Brief 244. 

17 Af. And the Regifter fol. 16. iz Aff. And ſays, it was adjudged in B. R. in ene JokbaN's 

Cas, that demand ot two parts, where thete are but three parts, is god. — And allo cites 

29 H C. Sir ov. HuxrstToON ig tormedon, which demanded two parts where there were but 

three, and ſo of rH er par's tn: hore there were bu Hur. and that it was good without laying in three or 

four parts to be divided.) 2 Brownl. 275. in-Cate cf Bay!y v. Clare. 

11. No damages ſhall be recovercd in a writ of partition, nor 
an inquiry {or them, and yet the writ and the count is ad dam- 
num, per Cur. Noy. 68. Counteſs of Warwick v. Ld Berkley, 

12. In a writ of partition betwixt tenants in common by the 
ſtatute of 31 II. 8. cap. 1. the tenant pleaded ancient d mieſus, and 
adjudg'd a good plea. Raym. 249. Hill. 30. and 31 Car. 2. 
C. B. Pont v. Pont. | 


L 241] (Z) Equity. Decreed in Equity, and Hzw, 


I. V 7HERE the tenant of the King held land of the King, and 

V-” Jad an advonſon, and had three daughters and died, the 
partition may well be made in Chancery during the poſſeſjicn of 
the King; and there partition was made to, that one alone had the 
ad vaten in all;wance of other lands ; and after the parceners made 
partiticn fo that each Fas preſent by turn; and becaule it was 
evithout licence of the King, therefore it was void againſt the 
King. And per R. Thorp, F the partition in Chancery is not 
equal, ſhe who is grieved ſhall have ſcire facias to bring in again 
all the coparceners into Chancery, and there to make partition 
de novo, and not otherwife. Br. Partition, pl. 10. cites 
21 3- It. 

2. Partition made in Chancery, rendring rent, is good, and 
may be ſent into C. B. and execution may be made thereof 
there by ſcire facias, and well. Br. Juriſdiction, pl. 114. citcs 
29 Ail. 23 & 37 H. 6. accordingly. | 
8. P. Ibid. 3. An unegual partition relieved in equity. Toth. 220. cites 


* „ 88 - * P 2 - C* 1 
227. cites Mich. 1594. Long v. Miller. 
— 5 Eli: I, Aj 7 5 
A. fol. 404. Nourſe v. Ludlow. 


4- The Court would not grant a partition, the matter being 
but nine pad. Toth. 221. Mich. 14 Car. Babb v. Dudeney. 
# Hob. 17g. . Partition was decreed notwithilanding feme coveris and 
Li en t#% SE. — ? . 5 © 
5 v- *zafonts, and ſome incumbrances were in this caſe concerned. 
bang. Ch. 12 : 3 Ca 5 NI. 1 ; Per ** 
an. Kop. 235.14 iT. 2. 4 art n V. Herryman. 
6. A. jeijed of !hree fourths of a farm, and B. ſeiſed of the other 
fourth, 


r 


N e. 


Partition. 


Furth, lets her parts to the defendant for life, or years determi- 

nable on lives, and he took the profits of all; a diviſion is de- 
creed to be made by commiſſioners during the dofondant's term 
and titles. 3 Ch. R. 29. Mich 21 Car. 2. Pyne v. Matthew. 

7. A partition between tenants in common of a great valle 
was decreed, tho' many reafons tending to great inconveniences, 
viz. want of paſture, ſhade &c. 2 Chan. Caſes 237. Mich. 
29 Car. 2. Manaton v. Squire. 

8. Bill hes for partition, and this is grounded on the flatute, 
which makes one tenant in common accountable to another; 
ſo that now fince the ſtatute, they are become as it were truſtees 
tor one another. Arg. Vern. 421. in Cate of Earl of Kildare v. 
Sir Maurice Euſtace. 

9. Two thirds of an ate, canſſſting 57 n great houſo, part, and 
farms of 10001. a year belong'd to A. and one third to B. who 
inſiſted to have a third part of the houſe and park. But Ld. 
Ch. Parker held, that tho' B. muit have a third part in value 
of tie eſtate, yet there was no colour of reafon that any part of 
the eftate ſhould be leſſened in value, in order to his havin 
a third part of it, but if B. ſhould have one third of the houſe 
and park, it would much leſſen the value of both; and recom- 
mended it that the ſeat and park be allowed to A. ſhe having 
two thirds, and that a liberal allowance out of the reſt of the 
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eſtate be made to B. in lieu of his ſhare of the houſe and park. 


Wmos's Rep. 446. Trin. 1718. Earl of Clarendon and Bligh v. 
Hornby. | 

10. A. deviſed lands to truſlees and their heirs, wiz. as to ane 
moiety to B. an infant in tail, and the other motety to C. (of age.) 
but whether an ęſtate tail, cr for life only, was daubted by reaſon of 
the wording the limitation. B. brought a bill for a partition 
and that the truſtees convey the legal eſtate of the ſeparate 
moiety to be allotted to him, to him and the heirs of his body, 
there being no doubt of his being intitled to an eſtate tail. 
Lord C. King decrecd a partition, and directed a commithon ta 
allot feveral moieties to B. and C. to hold according to their 
ſovera} eitates under the will, and to be reſpectively quieted in 
the poſſeſſion; but becauſe B. cannot join in conveying the 
moiety to C. becauſe of infancy, and fo there cannot be mutual 
conveyances, the conveyances of ti.e truſtees were reſpited un- 
ti] E. mould be 21, or the Court g ve further order. 2 Wms's 
Rep. 513, Hill. 1728. Ld. Brook v. Lord and Lady Hertford, 


[Tor more of Partition in general, ſee Manorg, Parcez 
ners, and other proper Titles. 


U 4 Partners. 
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(A) How liable 10 Creditors, 


1. J F there are two partners and one breaks, you ſhall not charge 
the ether with the whole, becauſe 'tis ex malefcio; but if 
there are two partners, and one of them dies, the ſurvivor fhall 
be charged for the whole. Per Twiſden J. Mod. 45. Hill. 21 
and 22 Car. 2. Anon. a 
2. Two entred into articles of copartnerſhip.— Each brought 
in 10091. ſtock. There was to be no benefit of ſurvivorſlüp, 
neither was to become indebted without the other, nor eitlier 
to take out of the ſtock without the other. One became in- 
debted without conſent of his partner, and made his wife execu- 
trix and dy'd. i he wife confeſſed judgment for the debt. The 
other ſues for account and relief againſt the creditor and the 
wife. They confe!s the articles, and obtaining the judgment, 
Lord Chancellor granted an iiννỹ ian againit the judgment, be- 
cauſe the debt related not to the partnerſhip, ſaying, if this be 
ſuflered, no trade could be in ſuch cafe. 2 Chan. Caſes. Trin. 
32 Car. 2. 38. Anon. FE 


On irt 3. Joint debts are to be paid out of the joint ſtock firſt, and 
emen 


* if there be an overplus, then that ought to be apply'd to pay ar- 
rupicy a. Ficular debts of each partner: but if there be not enough to pay 
gainjt tus all the joint debts, and if either of the partners ſhall pay more 


zraders ſe- than a moiety of the joint debts, then ſuch partner is to come in 
parztc Cre 


wor are before the commiſſioners of bankrupts, and be admitted as a cre- 
allowed to ditor for what he ſhall fo pay over and abrve his inciety. 2 Chan. 
come in, e EE 1 1 

ka oat Rep. 226. 34 Car. 2. E. Craven & al. v. Knight & al. 

e ſects are 

to be apply d firſt to pay the partnerſhip debts, and then the ſeparate debts; and the ſeparate effects 
to ray firſt the /-parete cr:4/7ors, and atieiwards ihe parirerr/tip crediiors, Per Cowper C. 
2 Vern. 706. Mich. 1-15. Cro vder's Caſe. - Wims's Rep. 20. S. P. per Lord Cowper. 

8. P. 2 Wms's Rep. co. by Lord C. King. Mich. 1725. Ex parte Cook. 


A quzre is 4, Two partners in trade pu in each an equal flock, and agreed 
ed. 9% by covenant, that the jizch faul pay the debts of the flock, and 


the ſeparate 5 a 3 , 5 
te owes neither of their feparate delt flu d clarte the flick, but only his. 
could ta 5 Own eſtate, Or to tha: eſtect. hey 27145 became bankrupts, an a 


— SS commiſſion againſt them both; one of them 5av/l ſeparately more then 


ger ah m the other. "Fic queſtion was between the ſeparate creditors of 
they claim? cach bankruyt, and the creditors on account of the joint ſtock ; 
rid. for theſe would exclude the ſeparate creditors from charging the 
joint ſtock, but that it thould ſatisſy the ſtock debts. But the 

1 
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Ld. North was of a contrary opinion; for the covenant of the 
partners cannot bind any of their creditors; but only them- 


ſelves. 2 Chan. Caſes 139. Paſch. 35 Car. 2. 27. Apr. 1682. 
Ld. Craven v. Widdows. 
5. A. B. and C. were copartners of goods of great value. 
B. being indebted to J. S. a fieri facias was ſu'd againft B. and 
thereupon all theſe g32ds avere ſciſed. It was held by Holt Ch. J. 
That tho' A. B. and C. had joint and undivided intereſts, yet 
only the ſhare or part of B. and no more could be ſeiſed upon 
the execution againſt B's goods. Show. 173, 174. Mich. 
2 W. & M. Bachurſt v. Clinkard. | 


in the Caſe of ETx1xs v. WzsTExNEF, and not denied by any of the Judges. 
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C243 1] 
The Report- 
er ibid. fays, 
This point 
was reſol ved 
in Court the 
day be fore, 
by Holt Ch. 
J. in his 
argument, 
And ſays, 


that he faw Ld. Ch. J. Pollexfen's opinion under his hand upon this occaſion, that on an execution 


a2ain!t one partner's goods, only his thare or part is liable. 


6. If there are two partners, and execiſtion is ſued againſt one, 
the ſheriff mult ſeiſe all the goods and fell an undivided moiety, 
and the vendee will be tenant in common with the other 
partner. 1 Salk. 392. Mich. 5 W. & M. B. R. Heydon v. 


leydon. 


their proportions only are aſſignable by the commiſſioners, to be held in eommon with 
weie not bankrupts. At Niſi Prius coram Holt Ch. J. 12 Mod, 446. Paſch. 13 W. 3 


. Where there are ſeveral partners, and a man goes upon the 


credit of all, the act of one is evidence againſt the reſt, unleſs 
they ſhew a diſclaimer. 
I Salk. 292. v. Layfield. 

8. A. and B. are partners. — A. borrows money and gives his 
note ſubſcribed fer ſelf and comp. There was no proof that the 
money was brought into ſtock, but the money wwas paid in the 
eb. Per Cur. the note of one partner (the money being paid 
in the ſhop) binds both, and tho' at law the note ſtands good 
only againſt the executor of the ſurviving partner who was A. 
who received the money and ſign'd the note, yet it is proper in 
equity to follow the eſtate of B. for ſatisfaction; and decreed 
accordingly. 2 Vern. 292. Trin. 1693. Lane v. Williams. 


Comb. 217. 
S. P.—If 
one Or more 
of the joint 
traders be- 
come banks 
rupt, his or 
the reſt who 
Anon. 


Coram Holt Ch. J. at Niſi Prius. 


This Caſe 
after a dif. 
miſſion by 
the Maſter 
of the Rolls, 
was heard 
on appeal, 
Mich. 1692. 
when no 
notice is 
taken of any 
mention to 
have been 


made of the circumſtance of the money's being paid in the ſhop, and yet then the Court declared 


they took it that both partners were bound. See 2 Vern. 277. S. C 


Acceptance of a bill by one partner binds both if it concerns the joint trade, 1 Salk. 126. Hill. 


8 W. 3. B. R. Pinkney v. Hall. 
1653. Anon. 


9. A. and B. are partners dry-ſalters.— A. embezzles the joint 
rock, contracts private debts, and becomes bankrupt. Commiſ- 
ſioners aſſign the goods in partnerſhip. Bill by B. for an ac- 
count, and to have the goods fold for the moſt profit. It was 
inſiſted that thereout debts in partnerſhip ſhould be firſt paid, 
and that then ſatisfaction ſhould be made out of A.'s ſhare for 
what he had embezzled, and that the“ aſſignees could be in no 
better condition than the bankrupt himſelf; and the Court 
ſeem'd to be of that opinion. 2 Vern. 293. Trin. 1693. Rich- 
ardſon v. Goodwin, | 


10. If 


And an action lies againſt the other. Arg. Sti. 


370. Paſch. 


* Aſſignee 
can have 
only ſuch 
action as 
bankrupt 
might. —2 
Show. 103. 
Ruſworth 
v. Hods. 
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But if in 10. If there be ſeveral joint partners, and J S. has dealing 
3 ends generally with one of them in matters concerning their joint trade, 
deal! e Whereby debt is due to him, it ſhall charge them jointly, and 
ene of ther the furvivors of them. At Niſi Prius coram Holt Ch. J. 
r 12 Mod. 446. Paſch. 13 W. 3. Anon. 
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court, he | : 

muſe make bis agreement ſpecially, in which caſe the debt will de oaly his and his executors, and 
ſhall not ſurvive. At Nift Prius coram Holt Ch. J. 12 Mod. 445. Anon. 


11. A. and B. goldſmiths and partners were bu, to J. S. in 
a bond for payment of 1000 d. and intereſt in 1693. Afterwards 
in the ſame year they difſolved the partnerſhip, when A. by 
money and bond ſecured to B. his ſhare of the ſtock, and took 
on himſelf the partaerthip debits. Public notice was given 12 cre- 
ditors of the joint ſicł to receive their money, or to lol cn A. only as 
their paymaſier. B. dicd. J. 8. in 1708, called in his money 
from A. but continued the money an A.'s ſibſcribing the bond at CJ. 
per cent. A. was ſolvent till 1711, and till then J. 5. might hve 
had his money when he pleaſed ; but then A. became bank- 
rupt. Ld. C. Parker held, that the executor of B. was ſtill lia- 
ble; that the notice was res inter alios acta, and could not hind 
[ 244 J J. S. and that changing the intereſt did not alter the ſecurity ; 
for {till it was the bond of both, but B's executor could not be 
liable to more than $1. per cent. for the arrears of intereſt ; and 
J. S. was decreed his debt and colts. Wms's Rep. 682. Mich. 
1720. Heath v. Percival. 
12. Three perſons enter'd into partnerſhip in the trade of 
ſugar-boiling, and agreed that no ſugar . be bought without the 
conſent of the majority: one of them after makes a proteſt that he 
ewonuld no longer be concerned in the partnerſhip with them. The 
tus other perſons after make a contract for ſugars, the /eller having 
nolice that the third had diſclaimed the partnerſhip ; he ſhall not 
be charged. MS. Tab. 14 June 1721. Minnitt v. Whitney. 
13. If a joint commiſſion of bankruptcy iſſues out againſt 
2 joint traders, it was queſtioned, it ſeparate creditors may 
come in under it? And that they may it was argued, that if 
there are 2 joint traders, and one becomes bankrupt one day, and 
the other the next day, and a joint commiſſion is taken out, dif- 
ferent relations muſt be had under the joint commiſſion with 
regard to the different times of the bankruptcy, and the dit- 
tribution under it muſt be the ſame as if ſeparate commiſſions 
had been taken out. For in both cates the joint fund is pri- 
marily apply'd to the joint debts, and the ſeparate fund to the 
ſeparate debts, and then in an average to the joint debts & vice 
verſa. So are the orders of the Court of Chancery in the fol- 
lowing inſtances. A. and B. were partners, but the partner- 
ſhip being diffolved, and A. ſetting up for himfelf became 
bankrupt, and a commiſſion iſſu'd againit him, and then B. 
failed and a commiſſion iſſu'd againſt him, the j:irt creditors 
were admitted to prove their point debts under the ſcparate commiſ- 
ſians, and cited 22 January 1728, the Cafe of STEPHENS v. 
Brow 
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BROWN and ADLAMB, and that 22 April 1729, it was ordered, 
that the joint eſtate ſhould go to the joint creditors, and the re- 
maining part of the joint eſtate, which reſpectively belonged to 
each, ſhould go to their ſeparate cred:tors upon a pornt commiſſion 
ſu'd out againſt the then defendants, and cited Hoksey v. 
HeEYHAM AND HEYHAM, and that 2 Geo. 2. in C. B. two be- 
ing joint obligors, and after bankrupts, ſeparate commiſſions | 
were taken out againſt them, and the ſeparate commithoners 

refuſing to let in the oblizee, he brought an action againſt one 

of the obligors, but the defendant having got a certificate under | 
the ſeparate commiſſion was diſcharged, MaTHEws v. ALAN D; | 'l 
which proves that joint creditors may come in under ſeparate ö 
commiſſions, and by the ſame reaſon ſeparate creditors may 9 
come in under a joint commiſſion, and the law being fo, every if 
aſſignee may recover by ſetting forth the ſpecial matter; and be- 

hes, if the M, of the other part will not join, he may be ſum- | 
moned and ſcvered. And the Court thought the laſt caſe cited 
came ſully to the point of the principal caſe, and therefore in- 
clin'd to give judgment accordingly, Sed adjornatur. Gibb, 
282. Grace v. Heyham. 


(B) Diſputes between the Partners and their Debtors. 


1. ONE frint fater may with the expreſs conſent of his com- 0 
panion account without him by the law of merchants; for | 

factors are often diſperſed ſo as they cannot be both preſent at j 

their accompts; admitted 13 Eliz. in Scacc. 2 Le. 76. in Caſe 

of Goore & al. v. Dawbeney. _ | 

2. The /ale by one partner is the ſale by both, and therefore 
tho” one ſells the goods or merchandizeth with them, yet action 
muſt be brought 17: both their names, and in ſuch caſe the de- 
fendant ſhall not be received to wage his law, that the other 
partner did not ſel} the goods to him as is ſuppoſed in the de- 
claration. Godb. 244. Hill. 11 Jac. C. B. Lambert's Caſe. 

3. If 2 be found in arrearages of account by the cuſtom of | 245 J 
merchants, one may be charged to pay all the debt as well as | 
both; per Roll Ch. J. Sti. 243. Hill. 1650. in Caſe of Child v. 

Guiatt. — 

4. If there are accormts between 2 merchants, and one becomes 
bankrupt, the Court is not to make the other, who perhaps upon 
ſtating the accounts is found indebted to the bankrupr, to pay | 
the whole that originally was intruſted to him, and to put him 
for recovery of what the bankrupt owes him, into the ſame con- 4 
dition with the reſt of the creditors, but to make him pay that 
only, which appears due to the bankrupt on the foot of the ac- 
count, Otherwiſe it will be for accounts between them after 
the time of the other's becoming bankrupt, if any ſuch were; 
per North Ch. J. Mod. 215. Trin. 28 Car. 2. C. B. Anon. 4 
| | — 0 K 


245 Partners. 


5. A. and B. were joint farmers of the exciſe; J. S. laid out 
money on their behalf. A. died. J. S. brought an action againſt 
B. and counted of money laid out to the uſe of the defendant. 
The defendant pleaded non-afſumpſit. The whole Court were 
of opinion, that the action would not lie. For 2 partners be- 
ing concerned the action will not he againſt one alone. The 
plaintiff ought to have ſet forth the death of the other. But if 
judgment be had againſt one, the goods in partnerſhip may be 
taken in execution. 2 Mod. 279. Mich. 29 Car. 2. C. B. 
Tiſſard v. Warcup. 

6. If there be ſeveral joint traders, payment to one of them is 
payment to all. At Niſi Prius coram Holt Ch. J. 12 Mod. 447. 
Paſch. 13 W. 3. Anon. 

7. So, if they all, except him to whom the payment was made, 
were banzrupts, the payment is only unavoidable as to his pro- 
portion. At Niſi Prius coram Holt Ch. J. 12 Mod. 447. 
Anon. | 

8. And if there be four partners, whereof three are bankru'ts, 
and their ſhares aſhgn'd, and a payment is made to him that 
was no bankrupt, it is a payment to all the aſſignees; for now 
they are all partners. At Niſi Prius coram Holt Ch. J. 12 Mod. 
447. Anon, X 


(C) One dies. Diſputes between the Executor or Al- 
miniſtraton of the deceaſed, and the Survivar &c. 


1. ADoviniſtrator to one partner ſueth the copartner ſor an ac- 

count of the inteſtate's ſhare, which this Court accord- 

ingly decreed. Chan. Rep. 261. 17 Car. 2. Heyne v. Middle- 
more.—2 Chan, Caſes 129. Mich. 34 Car. 2. Anaud v. Ho- 

niwood. | 

The Cie 2. Tho' the intereſt of partnerſhip /rrviver, yet the executor 
= 88 ; of the deceaſed partner may have an equitable intereſt by the 
B. were carrying in materials for the trade, whereupon the ſurvivin g partner 
partners in may be charged by bill in equity. Lev. 273. Trin. 21 Car. 2. 


4 4 


moving © B. R. Wells v. Wells. 
ricxXS or 
J. S.—A. 


died, leaving M. his executrix; B. promiſcd M. in conſideration of her promiſing to relinquiſu her 
intereſt in the partnerſhip, that he would pay her ſo much money as ſhe had been out about the 
brick ; M. brought aiſumpſit againſt B. and had a verdict; but it was mov'd in arreſt of juugment, 
tha here was no confideration, for that M. had no intereft in the partnerſhip, whic! beinz joint, 
mult ſurv ve to J. S. and that ſhe ought to have ſhewn how ſhe relinquiſh'd her interen. But the 
Court held it a good confideration ; for it might be that there were covenants, that no furvivorſhip 
ſhould be, (and after a verdict the Court will intend that thete were) which tho? tity ds not ſever 


the int in cri in law, yet they give remedy in equity, which to debar herfelt of, is a good con- 


ſederation, and being laid by way of reciprocal promiſe, there needs no averment of pertormanics. 


Vent. 49. 41. Trin. 21 Car. 2. B. R. Wells v. Wells, 


3. Surviving joint-merchant, and the executor of the deceaſed 
Jein'd in offumpſt, and heid good. 2 Lev. 228. Trin. 30 Car. 2. 
B. R. Hall & c. v. Huffam. | 


4. An 
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4. An account of partnerſhip in trade ſhall not be inſpected after 
the loft balance, and mult not be carried on after the death of a 
partner, and from that time to be accounted as his ſeparate 
eſtate ; and for ſuch debts as concern the partnerſhip, the plain- 
tiffs the executors of the deceaſed partner ſhall be allowed their 
proportion of the benefit of compgſitions made by the defendant 
with his creditors for them, and where abu/es to the books of account 
were charg'd, 'twas ordered that defendant be examined on in- 
terrogatories relating thereto. Hill. 27 Car. 2. Fin. R. 191. 
Beake v. Beake. | | 

5. Surviving partner trading on his own account with the 
debtors to the partnerſhip, it was ordered that an attorney be 
appointed to ſue for the debts, unleſs the ſurviving partner 
would give ſecurity to anſwer a moiety of the debts to the ad- 
miniſtratrix of the deceaſed partner. Hill. 1682. Vern. 118. 
Eſtwiek v. Coningſby. 

6. Two perſons had mutual dealings, but before their accounts 
ſettled one of them dies, and the ſurvivor brought a bill againſt 
his executors to have an account, and that the plaintiff might 
diſcount, what he was to pay, out of what the executors were 
to pay him; and it was decreed accordingly, altho” it was ob- 
jected it might make a devaſtavit in the executors. Mich. 1701. 
Abr. Equ. Caſes 8. Beaumont v. Grover. 

7. If there are two joint-traders, and one dies, and the /r- 
vivor carries cn the trade after the death of the partner, he ball 
anſwer far the gain made by this trade, Per Lord Harcourt. 
Wmo's Rep. 141. Paſch. 1711. in Caſe of Brown v. Litton. 


(D) One dies. Diſputes between Credlſors and 
the Survivor &c. 


1. 4S/umpfit for :o0l. for goods ſold by the plaintiff and B. The ſursvi. 


<* whom plaintiiF ſurviv'd; detendant pleads in abatement, dot: and the 
I exccutor of 


that the plaintiff and B. were 79int-merchants, and that by the the deceaſed 
law merchant there is no ſurvivor between them, and that B. joint-mer- 


made J. S. executor, who adminiſtred, and is now alive, and chant join'd 


in action, 


„ r e 


Rougham. 


not party to the ſuit ; and refolved upon demurrer upon con- and counted 
ſideration of Co. Litt. 172, 182. and F. N. B. 172 (E) that the that upon 
bill ſhall abate. 2 Lev. 188. Hill. 28 & 29 Car. 2. B. R. Hall the _ 
v. Huttam, | — 2 
ſurvivor, 


Ind that the ſurvivor and the deceaſed ſold to the defendant &c. Judgment for the plaintiff, 2 Lev. 
228. Trin. 30 Car. 2. B. R. Hall v. Hultfam.—S, C. held accordingly. Freeman's Rep. 468.— 
3 Keb. 98. Trin. 29 Car. 2. S. C. reports, that the Court inclined the action ſurvives, and that upon 
recovery by the ſurvivor, the executors of the deceaſed ſhall come in, but cannot join. Hall v. 
In trover the defendant pleaded, that the plaintiff and A. and B. were joint-mer- 
Chants, and were potleiled of the goods as merchants, and that by the Jaw of the land there is no ſure 
vivorſhip between joint-merchant, and concluded in bar. It was argu'd upon demurrer, that the 
action was well brought by the ſurvivor alone, becauſe the aFor muſt neceſſarily ſurvive, tho" the 
intereſt does not; otherwiſe there would be a failure of juſtice, becauſe the executor of the deceaſed 
#nd the furvivor cannot join; for their rights are of ſeveral natures, and there muſt be ſeveral Judge 
ments; beſides, 'tis clear this is not a plea in bar as it is pleaded here ; and of that opinion was the 

whole 
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whole Court, and ſo the principal point, viz. the gift of the action was not adjudged. Carth. 170. 
11. Hill. 2& 3 W. & N. B. R. Kemp v. Andrews, ——S. C. argued, and the Caſe in 3 Keb. 
708. was cited; and per Cur. this can never be a good bar; ſo that they did not conſider whether the 
executors mutt or can join; and gave judgment for the plaintiff. 3 Lev. 290. S. C. adjudged tor 
the plaintiff; for this at the molt is ouly a plea in abatement, and defendant pleaded it in bar. 
But this point of the executor and the ſurvivor's joining or not, was determined Paſch. to W. 3. 
B. R. in the negative, viz. two joint-merchants made B. their factor ; one died leaving an exe- 
cutor; it was held that the ſurvivor and executor cannot join; for the remedy ſurvives, but not the 
duty, and therefore upon recovery he mult be accountable to the executor for that, 2 Salk. 444. 


Ma tin v. Crump. 


2. If there are two partners in trade, and one buys goods for 
both, and the other dies, the ſurvivor may be charged by indebi- 
[ 247 J tatus aſſumplit generally, without taking notice of the partner- 
ſhip, or that the other is dead, and he ſurvived. Per Holt Ch. J. 
Comb. 333. Trin. 8 W. 3. B. R. Hyatt v. Hare. 


1 3. Tho there is no“ ſurvivorſbip among merchants, yet if 
. two joint-merchants contract with a bailiff, the contract is in- 
EO tire and joint, and by the death of the one ſurvives to the other. 


Now ſuppoſe a fa#or thould bring his action for his wages, it 
muſt be with the ſurvivor only. Per Holt Ch. J. Comb. 474. 
Paſch. 10 W. 3. B. R. Martin v. Crump. 


(E) Inter /e. 


"Bo I F there be two j:;1it-merchants, one of them naming himſelf 


a merchaut ſhall have an account againſt the other, naming 1 

him a merchant, and ſhall charge him as receptor denariorum ipſiur 
B. ex quacunque cauſa & cantractu ad communem utilitatem ipſarum t 
A. & B. provenient. ſicut per legem mercatoriam ratiunabiliter mon— C 
frrare peterit. Molloy 457. cites 10 H. 7. 16. a. out of Co. Litt. . 
172. Lib. Intrat. 17. 18. 19. | | tc 
2. A. and B. partners in trade fated their account, and A. gave n. 
B. a nete for the balance, but at the ſame time B. promiſed to reftify al 

any error or miſtake in the account; B. gets judgment againſt 
A. on the note at law; decreed a new account concerning their 2 
ſtock and trade, and payments and receipts, and each to pro- al; 
. duce their books of account on oath, and what ſhall appear due, IC 
to be paid with intereſt when and where the maſter ſhall appoint. _ 
Fin. R. 431. Mich. 21 Car. 2. Chandler v. Dorſet. 9th, 
3. Tho' /ength of time is no bar between merchant and mer- nan 
chant, yet dealings having cear'd many years between them, and 288 

after diſputes having acquieſced till the death of one of them, 
the Court will not decree an account with the ſurvivor, but leave 
the plaintiff to his remedy at law. 2 Vern. 276. Mich. 1692. a b 
Sherman v. Sherman. EE: It 1 
4. Among merchants it is looked upon as an all;wwance of an oy 
account current, if the merchant that receives it does not object only 


againſt it in a ſecond or third poſt; per Commiſſioner Hutchins. of + 
2 Vern. 276. Mich. 1692. Sherman v. Sherman. 
5. If any partner borrows any of the partnerſhip-money, his own 
2 N 


ſhare 
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ſhare ſhall be anſwerable for it, and ſhall not be permitted 
to come into equity and pray an account without making a ſa- 


tisfaction for the debt. Abr. Equ. Cafes 9. Trin. 1728. 


[For more of Partners in general, ſee Bankrupts, Bills 
vt Exchange, and other proper Titles. ] 


Party. 


(A) Parties in Suits in Equity, Of the Neceſſity of 
having proper Parties; aud I ſhall be in 
general, 


1. (Arniſtee or voucher are net parties till they have appeared and 
enterpleaded or entered into the warranty. Br. Reſommons, 
pl. 1. cites 3 H. 6. 45. 
2. Several cauſes were brought to hearing together, where ſome [ 248 
that were parties to one bill were not ſo to another, and de- 
creed in one again one who has no party to that ſuit; Finch C. 
ſaid, that on hearing of them together, the juſtice which was 
to be done on them all appeared, and you ſhall not fever them 
now. 2 Chan. Caſes 234. Trin. 29 Car. 2. 'Turney v. Daws 
and Mayor. | 
3. The rule in equity is, where /ww9 or mere are liable to a de- S. P. incafe 
mand, you ſhall not proceed againſt one alone, but muſt bring of Amn 


all the perſons liable before the Court. 2 Vern. 195. Mich. — 
1690. in Caſe of Jackfon v. Rawlins. R. 96. Hill, 
2 ar. 2. 


Ireton v. Lewis. —But where a hill was brought by ſame proprietors in behalf of themſelves, and all 
ether proprietors except the defendants, it was held good on demurrer by Ld Macclesfield without 
namiug them, there being a great numberot them, and ſo no coming at juſtice, becauſe of continual 
Hate ments by death &c. Chan, Prec. 592. Trin. 1722. Anon,—See (B, pl. 66. Brown v. Howard. 


4. Where there were ſeveral riſtces, and all were dead, and 

a bill was brought againſt the repreſentative of A. the ſurvivor, 
it was objected, that the repreſentatives of the other truſtees 
ought to have been before the Court; but the plaintiff ing 
only to have an account of what came ts the proper hands of A. and 
of bis receipts and diſburſements enly, and not of any joint receipts 
or tranſactions by him with the other truſtees ; the objection 
War 
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was over-ruled. Hill. 9 Ann. Abr. Equ. Caſes 74. Lady Sel- 
yard v. the Executors of Harris & al. | 

5. A nominal perſon only that has no intereſt is no neceſſary 
party; and a ſuit may go on without him. MSS. Tab. cites 
12 March 1720. Butler v. Pendergraſs. 

6. In a Court of Equity it may be neceſſary to make one 
perſon a defendant in a cauſe, becauſe another is intitled to his af- 


ance, Barn. Ch. Rep. 361. ſays, it was ſaid by Ld. Chan- 


cellor. Hill. 1740. in the Caſe of Lowther v. Carlton. 

__ 7. Ordinarily, ſeveral plaintifls may not join for different 
Deer cauſes; nor may ſeveral defendants be put in one bill, where 
ſometimes, the cauſe and charge againſt them is altogether different. 
Hr avoiding P. R. C. 262. | | 
multiplicity 

of ſuits, and to bring all parties, who may be affected by the decree, before the Court, the ſuit is 
by parties who have ſeparate rights and intereſts, as deviſees, legatces, creditors, and ſuch like, 


P. R. C. 262.—Curſ. Canc. 460. S. P. 


S. P. Curf., 8 Care ſhould be taken, that whoſoever ſues in his own 

Cate. 401. right ſhould have no legal diſability upon him, as cutlazory, ex- 
communication, an alien enemy &c. for if he has any, it may be 
pleaded. P. R. C. 262 

S. P. Curſ. g. But where alien enemies by permiſſion came here for refuge, 


Caac. 4 0. and live peaceably, the Court will greatly diſcountenance a plea 


of alien enemy. Ibid. 


(B) Parties. To Bills in Chancery. Vo. 


— 1. A Indebted by judgment, dies inteſtate, and leaves a wiſe 


Agminiftra- and a fon; the wife takes adminiſtration, and enters on 
2 the lands as guardian, and made J. S. her executor, and dies. 
J. S. poſſeſſed the perſonal eſtate of A. and the wife, and en- 
tered on the lands as guardian to the ſon. The ſon dies. The 
heir of the ſon pays 200 J. on the judgment, and brings his bill 
to be repaid. He ſhould make the adminiſtrator de bonis non of 
A. party. 2 Chan. Caſes 197. I rin. 26 Car. 2. Breſſenden v. 
Decreets. | 
2. Bill by a judgment creditor to diſcover intelate's eflate ; de- 
Ibid. 334. fendant demurs, for that the admini/lratoy is not made a party, 
S. F. Hill. he being the perſon to whom defendant ought to pay what (if any 
thing) is due, and that the plaintiff is not capable to demand or 
Baemaz, diſcharge the ſame, and then pleads the ſtatute of limitations. 


The plea and demurrer were allowed. Fin. R. 303. Trin. 


29 Car. 2. Rumney v. Mead & al. 

. A. leaves 100 J. legacy 1% B.—C. claims this 1001. as 4 
gift by B. to C. a little before B's death. The adminiſtrator of B. 
muſt be made a party as well a5 the executor of A. Fin. R. 
387. Trin. 30 Car. 2. Wall v. Eaitmead and Hakes. 


4. A bill is brought, and a decrce had againſt Ame admint- 
firator 
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rater and her baron ; the feme dies. Whether the plaintiff can 


proceed againſt the baron, without bringing the admin/trator of 


the wife before the Court? 2 Vern. 195. Mich. 1690. Jackſon v. 
Rawhns. 

5. A bill was brought by creditors of the huſband againſt 
the widow who had an adequate jointure to her whole fortune, 
but was in conſideration of part only, and the remainder was 
out upon bond un-altered, and it was to ſubject the remainder 
to pay debts; it was objected, that the adminiſtrator of the 
huſband was not made a party; but the wife being called admi- 
niftratrix in the bill, and having by her anſwer confeſed that ſhe 
had poſſeſſed the per/anal eftate and diſpoſed of it, and being the per- 
fon by law intitled to adminiſiration, though the denied by an- 


| ſwer that ſhe had taken adminiſtration, the Court over-ruled the 


objection. Ch. Prec. 63. Mich. 1696. Clcland v. Cleland. 

6. Bill by the heir to avoid a leaſe made by his father, who 
was at the time a /unatich; the attorney general muſt be made a 
ot Fin. R. 135. Mich. 26 Car. 2. Leigh v. Wood and 

eigh. 

=, B. was indebted to A. by bond, and was outlaw'd before 
judgment at A's ſuit. A. brought his 5/ in equity againſt B. 
and one C. a truſtee of an annuity payable ta B. of 201. a year de- 
viſed to B. out of a perſonal eſtate, to ſubject this annuity to 
A.'s debt. Ld. C. Parker directed the plaintiff to get a grant 
from the Exchequer Court, and make the attorney general a 
,arty, and then come back again hither. Wms's Rep. 445. 
Trin. 1718. Balch v. Waſtall. 5 | 

8. A decree was made in the time of King Cha. 1. for pay- 
ment of 401. a year out of. particular lands formerly part of the 

reft of Bladen to the vicar of C. in Wiltſhire, in lieu of tithes. 
A bill was brought againſt the land-owners 72 eftabliſh a right to 
this 40 J. a year. It was objected that theſe land-owners were 
tenants to the Crown, of lands lying within the bounds of the 
foreſt, which formerly paid no tithes, and that the attorney- 
general ſhould for that reaſon have been made a party. But it 
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— 
Atterney- 


General, 


— 


was anſwer'd, that it did not appear by the bill that they are leſſees 


under the Crown, and the defendants have not inſiſted upon it in 
their anſwers, and fo that is out of the caſe, And the Court 
took no notice of the objection. G. Equ. Rep. 230. Paſch. 
12 Geo. in the Exchequer. Cuthbert v. Weſtwood & al. 

9. Bill for diſcovery of a bankrupt's eſtate; defendant de- 
murr'd, becauſe the bankrupt was not made a party; and al- 
low'd. Vern. 32. Hill. 1688. Sharp v. Gamon. 

10. The plaintiff being a refduary legatee brought his bill 
againſt the defendant, who was one of the executors (without his 


_ Co-executor) to have an account of his own receipts and payments. 
Defendant inſiſted at the hearing, that his co-executor ought * 


to be made a party; and that tho' a bill might be brought 
againſt one factor without his companion, if he were beyond /ea, 
yet that had been allowed only for neceſſity, and that it was 

Vol. XVI. X others 


. 


Bankrupt. 


C =. 
Beyond fea. 
Ferſons be- 


rond ſea. 
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— 


Ce 
— 8 


A cefly que 
rruft muſt 
in all caſes 
te made 8 
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otherwiſe in caſe of executors. Per Ld. Chancellor the cauſe 
ſtall go on, and if upon the account any thing appear difficult, 
the Court will take care of it. The reaſon is the ſame here, as 
in the caſe of joint factors; and the running cut of proceſs in this 
caſe is purely matter , form, and h doubted whether a toreigner 
can be ſerved with a fubpxna i a foreign country. Ch. Prec. 
83. Mich. 1698. Cowſlad v. Cely. 

11. B. in 1661 made his will, and amongit other legacies d-- 
viſed an annuity of 201. per ann. 4% C. te be paid quarterly, and 
N legacies, and then has this clauic, all the reſt of my 
read perſonal eſtate nit before bequeothoil, (my debts being paid) 
IJ give to my brother D. and makes him tole executor. D. paid 
the annuity ſeveral years and made his will, and charged all hi; 
real and perſonal eftate qwith this annuity, and deviſed all his real 


and perſonal eſtate in England (part of which was the eſtate of 


B.) to bis 2 daughters who lived in England, and were defend- 
ants; and all his real and perſonal eſtate in Barbadoes to his 74; 
ether daughters that lived in Barbadzer, and were no parties to 
this ſuit. The 2 daughters here paid the annuity ſeveral years, 
but then ſtopp'd payment, on pretence tl.at the words of B. 


will did not charge his real eſtate with this annuity ; or if they 


did, yet the perſonal eſtate ought to be firit exhauſted, which 
did not appear to be. And the real and perſonal eſtate in Bar- 
badoes being equally liable by the will of D. the daughters, 
who have thoſe, was to be made parties; for they might have 
made ſatisfaction ; or however they ought to have been before 
the Court, that the defendants might at the ſame time have 2 
decree againſt them to pay their proportion; for tho” at law 
the party may take his remedy againſt which he pleaſes ; 1 ot in 
equity all muſt be parties, that right may be done to all at the 
fame time; on the other fide it was ſaid, admit it to be 10 fn 
caſe it may be eaſily done, yet it is impradicoble in this cate, an 
therefore ought not to be required; and ſo held my 1.4. Kocher, 
and that the lands were charged by B.'s will; and it any [atis- 
faction has been made by thoſe in Barbadoes, it lay on the che 
fendants' part to ſhew it. Paſch. 1702. Abr. Equ. Caſes 74. 
Quintine v. Yard. 

12. In caſe of a diſcretionary power lodg'd with the wife to 
diſpoſe of a ſum of money ameng /is 4 children, and the wife 
being ſtep-mother to one of them, made an unequal de, 
the Court inclined to relieve ; but it was moved there could be 
no decree, becauſe the other daughters were no parties; it was 


anſwered, they may come in before the maſter. 2 Chan. 


Caſes 230. Paſch. 28 Car. 2. Craker v. Parrot. 

13. Truſtee for 3 1 is called to an account. All the 
cefly que truſts muſt be parties. Vern. 110. Mich. 1682. 

anne v. Stevens. | 

14. In a bill to be relieved touching a leaſe for years, er 
other perſonal duty againſt executors. Tho' the executors 


are but executors in truſt, yet it is not neceſſary to make the 0 
que 


«© TY - 


Party. | FT 250 


que truſts or refiduary legatees parties. Vern. 261. Mich. 1684. party» tho? 


not 
Anon, always ne- 


ceſſary to make the truſtee party, but then the ceſty que truſt muſt undertake for the truſtees con- 
forming to the decree. Ch. Prec. 275. Hill. 1708. Kirk v. Clark & al. In ſome caſes a truſtee 
may ſue in his own name; but ordinarily ceſty que truſt muſt be a party. P. R. C. 263. 


15. City of London brought debt for rent againſt their Jace Chan. My 
of the water-works. The aſſignees file their bill, and obtain an C Ven. 
injunction. The city file their croſs bill againſt the aſſignees 421. pl. 
for a diſcovery. It came out by the defendant's anſwer to 184. City of 
the croſs bill, that it was turned into flock-jobbing and divided ints Le 
ſhares ; objected to the croſs bill, that the defendants were only & al. 
truſtees for the ſhares; beſides a demand for rent was only 
proper at Jaw, but if they will come into equity they mult 
make the ceſty que truſts parties; but decreed that the croſs _ 
cauſe was well brought, the plaintiff in it being driven into | 251] 
equity by the defendants, and they have their remedy from the 
lharers who were their under-tenants. MS. Tab. cites 
9 Feb. 1722. Richmond v. Mayor of London. 

16. A. is tenant for life of a truſt, remainder to his ſons. A. 
before a ſon born, brings a bill againſt the truſtees, and an ac- 
count is decreed and taken. The ſons ſhall be bound by this 
account; for all perſons were parties that could then be made 
partics. 2 Vern. 527. Mich. 1705. Leonard v. Ld. Suſſex. 

17. A bill was brought by a jointreſs, to ſupply a ſurrender of 
a opyhild. The deviſee of the lands, the heirs at law, and the ©22y9«/4 
hard of the mauer were made parties. Fin. R. 388. Trin. IN ! 
30 Car. 2. Marlow v. Maxie, Clxiplin & al. 

18. A. deviſed lands to B. C. and D. for 7 years for payment of _THAO 
dibts, and devils the fee afterwards to J. S. In a bill by J. S. Pee. 
to compel payment of the debts, he muſt make all the deviſees —— 


. parties. Fin. Rep. 278. Hill. 29 Car. 2. Pigg v. Coldwell. 


19. A conſtitutes! B. and C. his executors, and if they would _S—_ 
not tale upon them the executorfhip, then he appointed D. and E. K — 
Afterwards B. and C. refuſed; by this D. and E. are execu- yy... 
tors, and B. and C. are not. So that in actions brought for were four 
debts of the teſtator, B. and C. need not join or be named. execztors, 


Went. Off, Exccutor 10, 11. cites 3 H. 6. fo. 6. =_—_— 


| againſt one, 
and he in his anſwer confeſſed that be alone proved the will and ated inthe executorſhip, and that 
the others never intermedd/ed therein, it was ſaid to be good, and that in ſuch caſe in an action at 
law it would have been ſufficient to have named him only, who prov'd the will; much more in a 
court of equity. And Ld. Keeper was of the ſame opinion, and ſaid, it the other executors had 
any demands out of the eſtate, they might be at liberty to come in before a maſter, if they thought 
fit, G. Equ. R. 75. Hill. 8 Anne. Brown v. Pitman, 


20. Note, by the beſt opinion in Chancery, upon ſubpæna 4 — 
againſt executors the one ſhall not anſwer without the other, . of cem 
Br. Reſponder, pl. 37. cites 8 E. 4+ 5 de au iu 


ve years 
eld, muſt ſue and be ſu'd. 3 Ch. Rep. 92. 1647. Offley v. Jenny and Baker. — N. Ch. R 44. 
S. C.—— Tho! an executor does actually relaaſe, yet he muſt be made a party to the ſuit. Vern. 
R. 31. Hill. 16$1. Smithby v. Hinton. —A creditor cannot ſue one ce. exccutor alone without join» 
ing the other. 9 Mod. 89. Hill. 13 Geo. Scurry v. Morſe, 


X 2 21. Two 


— 
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— 
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in all caſes 


te made a 


Party. 


otherwiſe in caſe of executors. Per Ld. Chancellor the cauſe 
ſtall go on, and if upon the account any thing appear difficult, 
the Court will take care of it. The reaſon is the ſame here, as 
in the caſe of joint factors; and the running out of proceſs in this 
caſe is purely matter , form, and ve doubted whether a toreigner 
can be ſerved with a ſubpxna i a foreign country. Ch. Prec. 
83. Mich. 1698. Cow'ſlad v. Cely. ; 
11. B. in 1661 made his will, and amongſt other legacies d. 
viſed an annuity of 20 l. per ann. 4% C. te be paid quarterly, and 
= legacies, and then has this clauſe, all the reft of my 
read perſonal eftate nat before bequeothed, (my debts being paid) 
J give to my brother D. and makes him tole executor. D. paid 
the annuity ſeveral years and made his will, and charged all hi; 


real and perſonal ęſtate with this annuity, and deviſed all his real 


and perſonal eſtate in England (part of which was the eſtate of 
B.) to bis 2 daughters who lived in England, and were defend- 
ants; and all his real and perſonal eſtate in Barbadoes to his 40 
ether daughters that lived in Barbader, and were no parties to 
this ſuit. The 2 daughters here paid the annuity ſeveral years, 
but then ſtopp'd payment, on pretence tl.at the words of B. 
will did not charge his real eſtate with this annuity z or if ther 
did, yet the perſonal eſtate ought to be firſt exhauſted, which 
did not appear to be. And the real and perſonal eſtate in Bar- 


badoes being —_— liable by the will of D. the daughters, 


who have thoſe, ought to be made parties; for they might haue 
made ſatisfaction ; or however they ought to have been before 
the Court, that the defendants might at the ſame time have a 
decree againſt them to pay their proportion; for tho” at law 
the party may take his remedy againſt which he pleaſes ; et in 
equity all muſt be parties, that right may be done to all at the 
ſame time; on the other ſide it was ſaid, admit it to be 16 in 
caſe it may be eaſily done, yet it is impraficrhle in this cafe, nd 
therefore ought not to be required; and ſo held my 1.4. Kocher, 
and that the lands were charged by B.'s will; and it any lätis— 
faction has been made by thoſe in Barbadoes, it lay on the cle 
fendants' part to ſhew it. Paſch. 17502. Abr. Lau. Caics 74. 
Quintine v. Yard. | 

12. In caſe of a diſcretionary power lodg'd with the wife to 
diſpoſe of a ſum of money am:ng /is 3 children, and the wife 
bein ſtep-mother to one of them, made an unequal diftributiony 
the — inclined to relieve ; but it was moved there could be 
no decree, becauſe the other daughters were no parties; it was 
anſwered, they may come in before the maſter. 2 Chan. 
Caſes 230. Paſch. 28 Car. 2. Craker v. Parrot. | 

13. Truſtee for 3 1 is called to an account. All the 
cefly que truſts muſt be parties. Vern. 110. Mich. 1682. 

anne v. Stevens. 

14. In a bill to be relieved touching a leaſe for ycars, or 
other perſonal duty againſt executors. Tho' the executors 


are but executors in truſt, yet it is not neceſſary to make the 090 
| qut 
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que truſts or reſiduary legatees parties. Vern. 261. Mich. 1684. 2 — 
Anon. - always ne- 
ceſſary to make the truftce party, but then the ceſty que truſt muſt undertake for the truſtees con- 


forming to the decree. Ch. Prec. 275. Hill. 1708. Kirk v. Clark & al. In ſome caſes a truſtet 
may ſue in his own name; but ordinarily ceſty que truſt muſt be a party, P. R. C, 263. 


I 7 City of London brought debt for rent againſt their /e/ze cy 2 
of the water-works, The ailignees file their bill, and obtain an C Ven. 
injunction. The city file their croſs bill againſt the aſſignees 421. pl. 

for a diſcovery. It came out by the defendant's anſwer to 38. City of 
the croſs bill, that it was turned into ſtock-jobbing and divided into r 
ſhares ; objected to the croſs bill, that the defendants were only & al. 
truſtees for the ſhares; beſides a demand for rent was only 

proper at law, but if they will come into equity they mult 
make the ceſty que truſts parties; but decreed that the croſs 

cauſe was well brought, the plaintiff in it being driven into [ 251] 
equity by the defendants, and they have their remedy from the 

tharers who were their under-tenants. MS. Tab. cites 

9 Feb. 1722. Richmond v. Mayor of London. 

16. A. is tenant for life of a truſt, remainder to his ſons. A. 
before a ſon born, brings a bill againſt the truſtees, and an ac- 
count is decreed and taken. The ſons ſhall be bound by this 
account; for all perſons were parties that could then be made 
partics. 2 Vern. 527. Mich. 1705. Leonard v. Ld. Suſſex. 

17. A bill was brought by a jointreſs, to ſupply a ſurrender of 
a copy. The deviſee of the lands, the heirs at law, and the FS. ei: 
lod of the manor were made parties. Fin. R. 388. Trin. 
30 Car. 2. Marlow v. Maxie, Cluplin & al. | 

18. A. deviſed lands to B. C. and D. for 7 years for payment of _S_=Wd 
debts, and deviſes the fee afterwards to J. S. In a bill by J. S. Proi/eese 
to compel payment of the debts, he muſt make all the de viſces 
parties. Fin. Rep. 278. Hill. 29 Car. 2. Pigg v. Coldwell. 

19. A conflitutes” B. and C. his executors, and if they would —_—2 
not tale upon them the executorfhip, then he appointed D. and E. — 
Afterwards B. and C. refuſed; by this D. and E. are execu- herd there 
tors, and B. and C. are not. So that in actions brought for were four 
debts of the teſtator, B. and C. need not join or be named. exec*tors, 


Went. Off. Executor 10, 11. cites 3 H. 6. fo. 6. _—— 

| againſt one, 
and he in his anſwer confeſſed that be alone proved the will and ated inthe executorſhip, and that 
the others never intermeddled therein, it was ſaid to be good, and that in ſuch caſe in an action at 
law it would have been ſufficient to have named him only, who prov'd the will; much more in a 
court of equity. And Ld. Keeper was of the ſame opinion, and ſaid, it the other executors had 
any demands out of the eſtate, they might be at liberty to come in before a maſter, it they thought 
fit, G. Equ. R. 75. Hill. 8 Annæ. Brown v. Pitman, 


20. Note, by the beſt opinion in Chancery, upon ſubpæna 4% _— 
againſt executors the one thall not anſwer without the other, ne of dem 
Br. Reſponder, pl. 37. cites 8 E. 4. 5. 8 


be au it 
of five years 
eld, muſt ſue and be ſu'd. 3 Ch. Rep. 92. 1647. Offley v. Jenny and Baker. ——N. Ch. R 44. 
S. C. Tho' an executor does actually releaſe, yet he muſt be made a party to the ſuit. Vern. 
R. 31. Hill. 1681. Smithby v. Hinton. — A creditor cannot ſue one co-executs? alone without joins 
ing the other. 9 Mod. 89. Hill, 13 Geo. 22 v. Morſe. 


2 21. Two 


251 party, 


21. Two executors are plaintiffs, one is excommunicated, the 
other ſhall be ſevered and the defendant ſhall anſwer him, 
Toth. 137. cites Hill. 39 Eliz. 'Tomes v. Vaughan. f 
Cb. Caſes 22. Executor 4 a mortgagee ought to be a party where the 
_ _ her ſuts to have the money paid ar te forecloſe the mortgage. Ch. 
Meekerv. Caſes 51. Paſch. 16 Car. 2. Freake v. Hearſey als. Horſey. 


Tanton.— 

Nelf. Ch. R. 93. S. C.—Where the heir of the mortgagee ſorecliſed the mortgagor, the executor of 
the mortgagee not being party, upon 4 bill by the executor 2gaiuit the heir of the mortgagee and 
mortgagor, the land was decreed to the executor. Arg. 2 Vern. 67. Trin. 1688, cites it as decreed 
in Calc of Cobe v. the Earl of Carliſle, 


23. Money after a decree inroll'd was certify'd due to the 
executor of the plaintiff, and upon exceptions to the report, be- 
cauſe he was no party it was diſallowed. Bill diſmiſs'd unleſs 
cauſe. 3 Ch. R. 63. 22 Car. 2. Cullam v. Dove. 

24. Obligee in a marriage ſettlement in truſt and the executors of 
the obligor muſt be parties to the bill, either as plaintiffs or de- 

. fendants. 3 Ch. R. 52..... Car. 2. Bagg v. Foſter. 

\ 252 235. 3 Sureties; one pays the debt, another diet inſalvent. In 
a bill againſt the 3d, the executors of him that dy'd inſolvent 
muſt be made parties. Finch's R. 15. Mich. 25 Car. 2. Hole v. 
Harriſon. 5 

26. A. ſeiſed of lands in fee raiſed a term of 1000 years to B. 
to be extinguiſſd if A. paid 801. per ann. to B. his executors 
&c. for 42 years, which being expir'd, and A. being dead, his 

heir brought a bill for a ſurrender of the reſidue of the ſaid term. 

Defendants demur becauſe the execu?;r or adminiſtrator of A. 
was not made a party; but held inſuflicient. Fin. R. 104. 
Hill. 25 Car. 2. Bampheld v. Vaughan. 

27. Bill againſt defendants as executors to pay a legacy of 
100 J. deviſed to plaintiffs by their father, and to account for the 
ſurplus of his eſtate; one of the defendants demurr'd; for that he 
and one J. D. were made executors durante minore etate of A. 
the plaintiff's brother, who attained his full age and dyd, ſo that 
the ſaid executorſhip being determined, ſoe other executor or 
adminiſtrator ought to be calPd to anſwer who might poſſibly 
make out ſome ſuthcient releaſe or diſcharge, and demurr'd as 
to the account of the ſurplus; becauſe there are others to whom 
defendants are liable ts account as well as to the plaintiffs, and they 
not parties to this ſuit, ſo may be put to unneceſſary trouble and 
fuit concerning the ſame. The Court ordered defendants to 
anſwer as to - A 100 J. but allow'd the demurrer as to the de- 
mand of account of the ſurplus, and that plaintiffs might _ 
a new bill as to that. Fin. R. 113. Hill. 25 Car. 2. Atwood an 

Davis v. Hawkins. | | 

P.R.C, 28. A legatee of a term ſu'd for it, but made not the executor 

26:. S. P. party, and therefore the bill was not good, tho” the plaintiff 

alleged in the bill, that the executor had aſſented to the legacy. 


499. Chan. Caſes 277. Trin. 28 Car. 2. Moor v. Blagrave. 
29. A. gives bond 16 B. in truſt for C. a feme covert. A. after 


death of the huſband pays the money to the executor of the 
| huſband. 


rul'd. 2 Wms's Rep. 308, 309. Mich. 1725. 


Party. 


| huſband. Ordered to make the executor of the huſband a party. 


Fin. R. 330. Mich. 29 Car. 2. Flavel v. Ball. 

30. if a judgment be had at law againſt one obligor, you 
may ſue the executor of him alone to diſcover aſſets &c. be- 
cauſe the bond is drown'd in the judgment. Quære. 2 Vent.” 
348. Mich. 31 Car. 2. Anon. | 

31. Defendant demurr'd for want of proper parties, one of 
the executors not being made a party, and the demurrer over- 
rul'd, becauſe the plaintiff had alleged in his bill that he knew 
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So if an 
executor in 
truft is cut» 


law'd, and 


not who was the other executzr, and pray'd that defendant might 2 wite/ 


diſcover who he was and where he liv'd. 


Vern. R. 95. 
Mich. 1682. Bowyer v. Covert. 


prev d that 


he bad in. 
wired after 
1 could 


not find bim, this was thought a full anſwer to the objeRion, that ſuch executor was not made a 


party. Wrms's Rep. 684. Mich. 1720. in Caſe of Heath v. Percival. 
32. A. deviſed that his executors e fell his land, and made 
th 


2 executors ; one executor died, and the other renounced, by reaſon 
whereof adminiſtration was granted to " S. who brought a bill to 
compel a ſale. It was objedted, that there wanted parties, the 
executor not being made defendant; for tho' he had renoun- 
ced, yet the power of ſale continued in him, and was altoge- 
ther collateral to the executorſhip. But there being only a power 
and ne eftate deviſed to the executors, this objection was over- 
ates v. Compton. 


But the Re- 
porter adds 
a quære. 
Ibid. 30 9. 
—8. C. 
Caſes in 
Equ. in Ld. 
King's time 
54. Hill. 1g 
Geo. 1. ſays, 
the bill was 
brought a- 
gainſt the 


heir at law, and as to the executor's not being made party it was anſwered, that the ate deſcended 


te the heir at law, ard be izeonly a truſtee to the uſe of 1he will fince the executor renounced, and ſo 


there was no occaſion to make him party; and it was ſo held, 


33. Ld. Chancellor doubted, whether a — can be ſer- 
ved with a ſubpæna in.a foreign country. Hutchins ſaid, he re- 
membred that the great Duke of Tuſcany had laid ſeveral per- 
ſons by the heels for executing a commithon to examine wit- 
neſſes in his dominions without his leave. Ch. Prec. 83, 84. 


Mich. 1698. Cowſlad v. Cely. 


r 


34. Where the executor ſues an account of the ſurplus 
money being deviſed to him, the heir ſhould be party, or elſe 
he is not bound. Per Ld. Coventry. N. Ch. R. 34. Gird v. 
Toogood. 

35. A. ſeiſed of lands in fee binds —_ and his heirs in a 
bend, and deviſes his lands to J. S. in fee. If the obligce brings 
a bull upon the ſlutute 3 & 4 W. & M. 14. to ſubject the dev ſee 
to the payment of debts, he muſt make the heir of the deviſor 
a party; otherwiſe if there be no heir. And perhaps it may 
be otherwiſe too, if the bill had charg'd that the plaintiff had 
made inquiry, and could find or diſcover ns heir. Wms's Rep. 
99. 100. per Lord C. Cowper. Mich. 1707. Gawler v. Wade. 

36. If obligors are bound jointly and ſeverally, and one dies, 
the executor of the deceaſed obligor may be ſued in equity for 
the debt, without making the ſurviving obligor a party. Per 
Lord King; for were it otherwiſe, what was intended to 
ſtrengthen the ſecurity would weaken it. 2 Wms's Rep. 313. 
Mich, 1725. Collins v. Griſlith. 
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37. Twas admitted that if there are three jeint- factors, and 
a man has a demand againſt them jointly, a bill againſt any one of 
them for the whole duty thall be good, and that there are divers 
precedents of it. Sed quzrc if it be not only where the fac- 
tors are beyond fea, Vern. 14%. i. 1682. in Caſe of Barker v. 
| Wild & al. | 
— 38. 'I'wo jointenarts for life mult both be parties plaintiits in 
J-- temants. a bill, or the bill muſt ſhew that one is dead. Fin. R. 82. 
ud. 25 Car. 2. Weſton v. Keighly. 


39 FJeint-lefſees of water-ſprings near the city of London 


brought a bill, and ſuggeſted the third to be dead, who was 


living, and held not well; and it being for an account, it was 
held per Cur. that bringing him before the Maſter would not 
be ſufficient. Wms's Rep. 428. Paſch. 1718. Stafford v. City 
of London. | 
p_—— 40. Adminiſtrator of A. executor and legatee of B. brought 
Legateess his bill againit D. for an account of B's eſtate, who was the 
—— father of D.—-D. demurr'd, becauſe his brothers C. and E. who 
are /egatees by the ſaid will, and are charged te combine with 
defendant, are not made parties; demurrer allow'd with the 
ordinary colts of 5 marks. Fin. R. 202. Hill. 27 Car. 2. Galle v. 
Greenhill. | 
When le- 41. A. deviſes 100 J. a. piece to B. C. D. and E. and makes them 
teac reſeduary legatees; if either of them ſues for the legacy, the 
er 5 other three need not be made parties; but if ſor the reſiduary 
ſens, each part, they muſt be ai made parties. Fin. K. 243. Hill. 28 
zone may Car. 2. Dunſtall v. Robet. 


ſue tor his 

owa legacy. 2 Chanc. Caſes 124. Mich. 34 Car. 2. Haycock v. Ha--cock Tho' the 
legacies of each were to increaſe or dimiriſo as the eitate ſhould do in the hands of executor. Ibid. 
— S. F. 2 Chan, Cafes 178. Mick, 2 Jac. 2. Attorn. Gen. v. Rider. 


42. A legacy given 1% tere, one cannot fue for it. Per 
Sol. Gen. 2 Chan. Caſes 124. Mich. 34 Car. 2. Haycock v. 
Haycock. | 
43. If reſduum bonorum be given ts divers, they muſt all join. 
Ut ſup. per cundem. | 
44. If legaice brings a bill againf? an execut:y ſor diſcovery of 
aſſets, tis no objection that he has not made the «her legatees 
parties. 12 Mod. 522. p. 13 W. 3. Anon. 
=” 45. While the judgment againft the Charter , T,o don was in 
Cafe. force, a bill brought for a debt due from the Chamber of Lon- 
3 don was againſt the old Lord Mayor and the Commiſſioners. 


Vern. 311. Hill. 1684. Naylor v. Cornith & al. U 


eg 46. The plaintiff by his bill pretends title to certain lands as 
5 Fa freehold, which lands Arnold the defendant claims to hold by 

cepy of Court-rell to him and his heirs, and prayed in aid of S. 
| 254 Je lord of the manor ; nevertheleſs the plaintiff ſerved the ſaid 
Kill was Arnold with proceſs to rejoin, without calling the ſaid 8. there- 
eilmiſs'd, unto, which this Court thinks not meet, therefore ordered the 


_ _— plaintiff ſhall no more proceed againſt the defendant beforche 
have 
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have called the ſaid L. in proceſs. Cary's Rep. 81. 82. cites — 
19 Eliz. Lucas v. Arnold. lord, they 
having attorned to a new title againſt their firſt leſſor. Mſs. Tab. cites 7 March 1717. Ward v. 
Reilly. | 


47. Where a third mortgagee to bar equity buys in the 
firit, he is not obliged to make the cc? mortgagee party to that 2 
bill and decree. 3 Ch. K. 36. 26 Car. 2. N. Ch. R. 71. 22 
24 Car. 2. Sherman v. Cox. 5. P. and 8. C. | man of mort= 

48. A bill was to redeem or forecloſe a mortgage. TWas Sage. 


objected that the defendant was only tenant for life of the 


equity of redemption, and the remander-men over were not 
made parties. Tl Court directed a bill to be brought by the 
defend:nt to have a fale made, the mortgagee's debt paid, and 
the ſurplus dittributed amongſt the tenants for lite and the 
remaindcr-men in proportion, according to their reſpective 
intoreſts. 2 Vern. 117. Mich. 1689. Ihynn v. Duvall. 

49. The plaintiff's cauſe was heard before the Maſter of the 
Rolls, and the Maſter ordered that for want of proper parties 
'viz. for that the martgager was not made a party, the plaintiff 
being a ſecond mortgagee, and conteſting the validity of the 
fett mortgage pretended to be made to the defendant, and to 
have account if a true one &c.) the plaintiif thould pay 5 
marks coſts, and make the mortgagor a party. The plaintiff 
lets dows his cauſe as an original cauſe, and not by way of 
appeal, having indeed amended his bill, but never ſerved the 
morigagssr auith proceſs, which he pretended he could not do, 
becauſe the n was beyond ſea, but that they left a ſub- 
penn at the laſt place of his abode, viz. at the King's Bench, 
where he had been priſoner, and eſcaped: but the Court 
would nt hear the cauſe : for the plaintiff ought to have the 
mortzagor's anſwer, or run out all the proceſs of contempt to 
a ſeque/kratizn, before he can hear his cauſe againſt the defend- 
ant. 3 Ch. R. 215. Thompſon v. Baſkervill. 

50. A mr{gagee may foreclsſe another mortgagee whom he 
has brought before the Court, tho' there are ſome intervening 
ncumbrancers not made parties, and without firſt forecloſing 
tie mortgagor. 2 Vern. 518. Mich. 1705. Draper v. Jennings. 

51. An Se is charged with ſeveral incumbrances, come 
ſemble, one incumbrancer may /ue without making the reſt parties; 
at lealt it is cured by a decrce directing an account to be taken 
of all the mortgages and incumbrances that affect the eſtate. 
MSS. Tab. 12 July 1721. Odell v. Graydon. 

52. Where a /ettlement 1s ſet up, all the mean incumbrancers, 
and likewiſe the remainder-men mult be made parties. MS8. 
Tab. 1721. Edgeworth v. Edgeworth. PEO 

53. A. mortgaged to B. for 500 years to ſecure 350l. Afterwards, 
and fo long ſince as 1704, B. made an under mortgage to C. for 
300/. B. died. C. brought a bill againſt A. to redeem. The repre- 


ſentatives of B. ought to be made parties to prevent another 


Account as to what is due upen the original mortgage to B. 


2 Wms's Rep. (643) Mich. 1731. Hobart v. Abbot, : 
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—— 4. Bill on a counter- bond entered into by a great number of 
Cee, obligrs, ſome of whom were dead and left aſſets, and others 


£ OStie 
= 3 dead and left none, and others living. The Court may pro- 


pi. 36. ceed againſt any, and make a decree, tho' % the obiigors are 
not before the Court; and the reaſon w hy all the obligors are 

to be before the Court is a rule of conſcience, and to prevent 

further ſuits for contribution, but is not of neceſſity, ane 4 there- 
[ | 7 __ may be 41 8 d a. that, eſpecially where the parties are fo 
many, and the d delays fo miltiplied and continued. Fin. R. 105, 
Hill. - 25 Car. 2. Lady Cranborne, Bowyer, and Dalmahoy v. 
Criſp. 

55. If one ſues in Chancery an executor of one obligor to 
diſcover aſſets, you mult: make a the obligers parties that the 
charge may be equal. 2 Vent. 348. Mich. 31 Car. 2. Anon. 

56. Whether you may not ſue the principal, and leave out 
them ny are bound only as ſuretiesß? 2 Vent. 343. Mich. 31 
Car. 2. Anon. 

Bil for relief againſt a bai, bond fraudulently Send by 
he ſheriff The plaintiff in the action at law muſt be made 

a party. Lern. 87. Mich. 1682. Iſracl v. Narbourn. 

1 58. A bill 15 ra. againft land-owners 75 ecbliſh a 

Geeupierr or right of 4 150 a year inſtead of tithes, which b a decree in time of 
oY err. a Ch . the * bt to be paid cut of particular lands (for: merly part 

of the fore/t of Blod 2 tz the vicar of Cricblade in Wits. It was 
opjected, that the occupiers as well as the land-owners ought 
to be made parties to the bill; for that a decree againſt the 
and-owners would not affect the occupiers. To which it was 
. that it would be endleſs to make all the occupiers 
Parties; and if that was neceſſary to be donc, the plaintiif 
could never come at his right, for there were great numbers 
of them, and any ſingle one dying would put the plaintiff to his 
bill of revivor, and cited the Caſe of Biscor v. ThE UnDFR- 
TARERS OF THE Land BAxx, before Ld. Keeper Wright, 
who faid, he would not oblige them to bring all before the 
Court, ſince the riglit a determined by having a few, 
which the Court thought reaſonable. Per Cur. tho we can 
decree only againſt the land-owners, who are before the Court, 
yet that will affect the lands; the gol. per ann. ought to be 
apportioned among the owners, and the original decree may 
be carricd againſt the occupiers. And decreed a commiſhon 
ſhould go to inquire into, and aſcertain the value of the lands, 
the owners and occupiers names, and what proportion of the 
4c. per ann. each tenement ought to pay. G. Equ. Rep. 230. 
92 12 Geo. 1. Cuthbert v. Weſtwood & al. 
If a man's gde come into the hands of different perſons one 
ho > , an action of trover may be brought againſt any of 
the perſons that has ever had the poſſethon of the goods, with · 
out making the other perſons defendants. Barn. Ch. Rep. 325. 
cites it as fo ſaid by Ld. Cllancellor in the Caſe of Harriſon v. 
Pryſc. 
60. A. B. wle had been Gove; nor in the Eaſt Indies, = 


C haſed 


22 


tn 
tn 
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chaſed loool. Soul- Sea flock, and accepted it in the South-Sea 
books a ſhort time after he had bought it. Another A. B. of R. 
ah had likewiſe South-Sea ſock, got this 1c0cl. ffock placed ie his 
account in the South-Sea books under the deſcription of 10007. 
ſtock belonging to A. B. of R. Some years after, A. B. of 
R. transferred this 1000). ffack ta F. S. his breter, in order to ſell 
it for him, and J. S. fold it accordingly. A. B. the governor 
died. The fraud was diſcovered, and ſatisfaction was de- 

manded of A. B. of R. by M. the executor of A. B. the go- 
vernor, which ſtruck A. B. of R. with ſuch confuſion that he 

died the next day. M. exhibited a bill againſt the adminiſtra» 

tor of A. B. of R. to be relieved on account of this fraud. It 

was objected on the hearing that J. S. ſhould have been made 

defendant. But Ld. Chancellor ſaid, his opinion was, that 

there was no occaſion for it. Barn. Ch. Rep. 324. Hill. 1740. 

Harriſon v. Pryſe. 

61. A refer of one of the new churches brought a bill again —m 
the treaſurer of the money allotted for the buiiding them, praying to Officers, 
have his dividend &c. and that the remaining part of the money S—— 
which had not already been laid out in the purchaſe of lands, 
might now be laid out in a purchaſe. Ld. Chancellor thought 
the treaſurer was nothing more than an officer or ſervant | 
under the commiſſioners, and that he is bound to act accord- L 250 J 
ing to their directions, and that the cum. ſſioners cught to have been 
made parties. And accordingly they were afterwards made de- 
fendants. Barn. Ch. Rep. 377. Hill. 1740. Vernon v. 
Blackerby, 

62. Bill for relief againſt an award made by ſome member 
of the Laſt India Company. "Thoſe members and the arbi- Parties in- 
trators are made defendants; they may demur to the awhole bill dergied Ge. 
without anſwering to the fraud; for the plaintiff can have no 
decree again/t them, nor can their anſwers be read again}? the 
Company; but they ſhould be examined as witneſſes. 2 Vern, 

380. Trin. 1700. Dr. Steward v. Eaſt India Company. 

63. In caſe of apportionment of rent by reaſon of ſeveral pur- 

* 4 it ſeems all the — ſhould be made parties, yet Purchaſers. 
in caſe of 'circumvention, the want of ſuch parties was take 
no notice of. Vern. Chan. Caſes 273. Hill. 27 and 28 Car. 2. 

- + . v. Hawkes. | 

G4. Lands were deviſed in truſt for two young ladies, and 
if they died within age, and before marriage, the remainder Remainder- 
over; now the youngeſt being 16 years old, and the other 18, n 
they brought their bill for execution of the truſt, but it was l. 2 
diſmiſſed for want of making the remainder-man party, per 

Ld. Wright. 12 Mod. 560. Mich. 13 W. 3. Anon, 

65. Lands on marriage of A. with M. were conveyed in firit. 
ſettlement, but in the deed was a proviſo, that A. fhould have a 
power of diſpoſing of thoſe lands in ſuch manner as he ſhould think 
proper, in caſe he ſhould ſettle other lands of fool. a-year to the 
ſame uſer. They had iſſue one daughter. J. S. articled wich A. 


for 
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for the purchaſe of the ſettled lands without having any no- 
tice of this ſettlement. He entered upon the premiſſes, and 
then hearing of the ſettlement, refuſed ro pay the purchaſe 
money. A. brought his bill againſt J. S. to compel payment, 
ſuggeſting that at the time of the contract, he had ſettled other 
lands of 100l. a-year to the ſame uſes. 1.4. Chancellor was of 
opinion, that the wife and daughter ought to be made parties to 
this ſuit ; for otherwiſe they may bring a new bill, and over- 
turn the title of the defendant, and the Dil may be amended by 
praying that they may join in the conveyance to the purchaſor, 
and a decree may be made to the purpoſe. And decreed ac- 
EP cordingly. Barn. Ch. Rep. 371. Hill. 1740. Lamplugh v. 
%% Hebdev. | 
8 66. On a bill to ſettle the cf of the manor as te fines upon 
Per Lord deaths and alienati-ns, an iſſue was directed, and verdict given ; 
ron Lord Keeper Wright held, that though /zme only of the tenants 
Prec. 591. Were parties to the bill, yet the reſt would be bound, Mich. 
The iro- 1701. Abr. Equ. Cafes 163. Brown v. Howard. Ld. 
1 Keeper cited Ld. Gerard's Calc. And Ld. NorTiNXGaHan's 
Mii. Brag. Cate, and ſaid, that in theſe and 100 cafes more all were 
works v. the bound, and that no right could be done otherwiſe by re:ſon of 
fare ur, perpetual abatements,—and cited Sir WIIIIaW Boornpr's 
Lee, in the dutchy where ſuch bill was amended and made 
Tert-ants. to be on behalf of the plaintiffs and all the reſt of the tenants. 
— 7. To a bill for charitable uſes all the terretenants need not 
= _— be made parties. 1 Salk. 163. in Canc. 1712. Attorney 
in Chigne General v. Shelley. 1 
in Eſſez, and Enfield in Middleſex, with 28“. a year 72 the poor of Enfield; in a ſuit on behalf 
of this charity for tbe arrears of this rent-cbarge, it is not necetſary to make al! the tertenants of the 
lands, out of which the rent iſſues, parties. Wms's Kep. 599. Hill. 1719. Attorney Generz! 
v. Wyburgh & al. 


[ 257 J 68. Note, by the beſt opinion in Chancery, the one feoftee 
— of truſt ſhall not anſwer without his companion. Br. Re- 
rufreers ſponder, pl. 37. cites 8 E. 4. 5. | 

— 69. Berife of perſonal eflate ts truſtees to pay to his wife during 
her life 100l. per annum in licu of dozuer: the execute, in triſſi 
ought to be made parties, and leave to do ſo was given at 
making the decree. Fin. R. 134. Mich. 26 Car. 2. Leſquire v. 
Leſquire. 

-0. Bill for a ſpeciſick performance of a covenant with A. for 
the benefit of B.— A. muſt be made a party to the ſuit ; but 
if it had been only a premiſe, either A. or B. might have 
brought the action, according to Rosl. and YATE in Yelv. 
177. Hill. 1688, 2 Vern. 36. Cook v. Cook. 

71. In direCting an iſſue a bare truſtee ought not to be a 
party; for that might hinder his being an evidence. MS. Tab. 
cites 1703. Dawſon v. Franklin. | 

72. By a marriage ſettlement an eſtate was limited t A. his 
heirs and afſigns during the lives of the plaintiff and his wife, in 
truſt i employ the profits te their uſe, with remainder over; upon 

4 a bill 


Party. 


a bill to ſet aſide a former ſettlement made by him as gotten 
by fraud, plaintiff had leave to amend his bill, and make A. who 
had the legal eſtate, a party, and without which he could have 
no decree. Hill. 10 Geo. 9 Mod. 80. Hobſon v. Staneer. 

73. Where a truſtee conveys over a real eflate in his hands t9 
another, who has 19 notice of the trufl, and a bill is brought by 
ceſty que truſt, the truſtee muſt be made a defendant ; per Ld. 
Chancellor. Barn. Ch. Rep. 325. Hill. 1740. in Caſe of Har- 
riſon v. Pryſe. | 

-4. On a motion at the Rolls after hearing, ſome of the plain- 
tifts got an order ex parte to rike out the name o one of the 
plaintiffs, and make him a witneſs at a trial, which ſurpriſed the 
defendant, and the Court ſet aſide that trial, and made the 
witneſs a plaintiff again. 2 Chan. Caſes, 80. Mich. 33 Car. 2. 
Exton v. Turner. | 


(C) Want of proper Parties. The Effect thereof. 


I. JN Al ſuits great care ſhould be had, that there be proper 
parties for and againſt whom the Court may reſpectively 
make a decree and alſo, that there be all neceflary ones; for if 
upon the face of the bill it appears that any of theſe are wanting, 
the defendant may for that cauſe demur ; or if he does not, yet 
the Court many times upon hearing will at for want of them 
proceed to a decree; or if it does, the decree may be reversd; or 
if it be not reverſed, yet none but the parties to the ſuit, and 
thoſe claiming under them, are b5und by it. P. R. C. 261. 
2. Appellant to pay the cs of the day for want of proper 
parties, and to be at liberty to amend his bill. MS. Tab. cites 
9 March 1718. Morriſon v. Neſbite. 


— 
Witneſs. 


3 


(D) M ſhall be ſaid to be Party. hen and by 


what praying Proceſs. 


I. A A bankrupt brought a bill againſt B. his ſuppoſed debtor 

to compel him to account; B. inſiſted that the aſſignees 
ought to be made parties; A. by order amended his bill, and 
charged the aſſignees, but the prayer of proceſs vas (as before) only 
againſt B. who again put in the ſame plea. And by Ld. C. 
Parker, they only are defendants againſt whom proceſs is pray'd, 
and no proceſs being pray'd againſt the aſſignees, they are till 
not defendants, and conſequently the plea is good. Wms's 
Rep. 593. Mich. 1719. Fawkes v. Pratt. 


258 2 Party. 


(E) Of altering the Parties. 


By motion 1. T EAVE was given to amend a bill, and add 2 15 


t ſe, a 5 x * 
5 well as defendants parties. Fin. R. 114. Hill. 25 Car. 2. 


tiff or de- Hudſon and Fiſher & al. v. Fletcher. 

ſendants 

may add parties before anſwer. P. R. C. 263. S. P. Curſ. Canc. 46m. Any time before 
examination, the Court will ſuffer the plaintiff to amend his bill, and add parties, and without colts, 
it there de no plea or demurrer, and ſo as the addition be not fo grzat as the defendant will need a 
ne copy of the bill, nor need put ina further anſwer, and that the plaintiff amead the detendant's 
copy according to the addition &c. P. R. C. 264. —— S. P. Curſ. Canc. 461. 


S P. Curl, 2. PlaintiJs may be ſtruck out of the bill any time befere 


Cant. 30": hearing, io that thoſe left are ſufficient to anſwer the coſts; or 
ferdantmay if they be not, yet it may perhaps be allowed upon giving ſe— 
be frucx curity to anſwer the coſts. P. R. C. 263. 

out any Line 

before hearing; but if it be after appearance, it will be with coſts; the bill as to him being diſ- 
miſſed. P. K. C. 253.— 8. P. Curſ. Canc. 461. 


» 


5 P. Curf, 3. Before a defendant has anſtuered, his name may, upon the 
are: + plaintiff's motion, be ſtruck out of the bill. P. R. C. 263. 

So if a de- 1 | 3 

feniant dy : | | 

anſwer di/ciaim all intereſt in the matter in queſtion, or appears to be a diſintereſted p-rſon, his 

name may commonty be ſtruck out at the requeſt of either plaintiũ or detendant, P. R. C. 253.— 

5. P. Curt. Canc, 461, 


3 Butif 4. The Court will, after publication, and any time before 
049, xr bearing, upon cauſe ſhewn, ſuffer parties to be added. P. R. 
after pud'i- Go 204. 

eation, the ö 8 

cauſe as to ſuch defendant, muſt be heard upon bill and anſwer only. Curſ. Canc. 461. 


ni... 


S. P. Curf. 5. After a decree, and before *t it enrolled, perſons t may, 

_— by petition, be made parties, and læt into it, if their right be inter- 
woven with the other plaintiffs, and ſettled (in the general) by 
the decree, they paying the plaintiffs a proportionable part of 
the charges of the ſuit &c. P. R. C. 264. 

5 P. Carf., 6. If one be named plaintiff without his privity or order, he 

Canc. 362. may come into Court and renzunce the ſuit; or he may give a 
warrant under his hand and feal to counſel to move, and con- 
ſent that the bill be diſmifs'd, or if there be more plaintiffs that 
it may be diſmifſ?d as to him, and it will be diſmiſs'd accord- 
ingly. P. R. C. 264. 


[For more of Party in general, ſee Abatement, Dilmilſion, 
Faits or Deeds, caring, Jointenants, and other 
proper Titles.) 


Papers. 


Paupers. 


Paupers, 


(A) ho may be admitted a Pauper. 


1. 11 H. PT Nacts that every poor perſon having cauſe of action, 
7. 14. all have original avrits and ſubpenas gratis; alſo 
the Judge or Judges of the Court where the ſuit depends, ſhall aſſign 
him counſel and attorney, who are thereby enjoined to diſpatch his bu 
ſineſt without fees. 
2. In 23 
every ſuch poor perſon or perſons, being plaintiff or plaintiffs, in any 
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. 8. cap. 15. of coſts, there is a proviſo that all and A poor man, 


detendant, 
in a ſuit 


ef the ſaid actions, bills, or plaints, which at the commencement of brought in 


their ſuits or actions, be admitted by diſcretion of the Fudge or 
Jacken, where ſuch ſuits or ations ball be purſued or taken, to 
pave their proceſs and counſel of charity awithout paying any money or 


fee far the ſame, ſhall not be compelled to pay wy coſts by virtue and 
72 


force of this flatute, but ſhall ſuffer other puniſhment, as by the diſ- 
cretion of the Juſtices or Fudge, before whom ſuch ſuits ſhall depend, 
Hall be thought rea/inable ,, any thing afore rehearſed to the contrary 
heresf net withſtanding. 


the Court 

of Common 
Pleas, ap- 

plied in the 
Treaſury to 
de admitted 
to defend ia 
forma pau- 
peris, but 

was denied. 
The fatute 


for admitting paupers elend to plaintiffe only, and not te defentants. Barnes*s Notes in C. B. 227, 


Paſch. 8 Geo. 2. Anon. , 


. It was mov'd to diſpauper a plaintiff, becauſe he had a 


living of 40 l. a year, but becauſe he had feworn that he was in- 


debted more than he was ⁊varth, Turton and Gould J. were 
againſt it: but Holt held that his being indebted, or his eſtate 
being mortgaged, is no reaſon, and that it is enough that he 
has a conſiderable eſtate in poſſeſſon. 2 Salk. 537. Mich. 
11 W. 3. B. R. Anon. | | 

4. The Court permitted one to defend an indiftment of con- 
e in forma pauperis. Paſch. 9 Geo. 2. The King v. 

right. 

My It has been complained of as an abuſe, that both parties, 
Plaintiffs and defendants, have been admitted in forma pauperis 
in the ſame one for that it tends much to the trouble and diſ- 

uiet of the Court, and incourages the parties to be vexatious. 


url. Canc. 489. 


(B) 1 


„% % ͤ „ 


— — a * ade 
_— — fe. nan bring bo hn dt (rmn prkhe e ware 
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WS Paupers. 


(B) In what Caſes, and how. 


1. IF a man will /+r-: t the prothonotary that he is not able 10 
Pay for the entring his pleas in the roll, the prothonotary 
ſhall enter it without taking any thing. 15 E. 4. 26. b. pl. 2. 
I. P. R. 2. In an action upon the Cafe for ſlanderous words none ſhall 


tit. fem be admitted to ſue in forma pauperis; per Haughton J. 2 Roll. 


Pauperis, 
3 R. 237. Mich. 20 Jac. B. R. Anon. 


ſame was ſaid by Wild at the bar. 


S. P. Curl. 3. The way for either party to obtain the admiſſion is, firſt for 


Canc. 488. Eg b : 
1 the party to make an affidavit before a Mafter that he ig not avorth 


man will $/, then to draw a petitizn ta the Lord Chancellor or Maſter of 
{ 260 ] the Rolls, to be admitted to have a counſel and clerk aſſigned 


=; vega him, naming whom in the petition. P. R. C. 266. 

io/. in the world, except bit wearing apparel, and th: thing eh be ſuc far; A Judge will, upon 
a petition, and ſuch an affidavit, admit him to ſue in forma pauperis, and atlign lum counſel, and 
an attorney. L. P. R. tit. Forma Pauperis. 


S. P. Curſ. 4. If the complainant petitions, he muſt at the bottom cf 


= _ his petition have a certificate under the hands of two counſel, ſigni— 
he muſt fying they conceive he has good cauſe of ſuit; except the bill 
1 be already filed, and then he needs no certificate. P. R. C. 266. 
el's han 

to his petition, certifying the Judge to wiom the petition is directed, that he conceives the pe- 
titioner hath good cauſe of action; and he muſt alſo make oath 2% ve is nat worth 197, all bis 
debt paid, except the matter in queſtion. I. P. R. tit. Forma Pauperis,—The defrndurt needs no 


eertificate, P. R. C. 26). 


5. This being done, and the aſſidavit annex'd to the petition, 


he preſents the fame; and if there appear no Cauſe againil it, 


my Lord Chancellor, or the Maſter of the Rolls, underwwrites an 
order according to the petition. P. R. C. 266. 

6. Rolle Ch. J]. ſaid, that he did not uſe to admit any one 
generally to ſue in forma pauperis, that is, to ſuc in all cores, 
but only to ſue ſo in one cauſe, by virtue of that admittance, 
1654. B. 8. 50 that if he had other cauſe to thew, he muſt 
petition again to be admitted to ſue in forma pauperis, & lic 
toties quoties. I.. P'. R. tit. Forma Pauperis, cites 1654. B. 5. 

7. A defendant cannot be admitted to ſue in forma pauperis 
without fir/t mywing the (tourt; by a late rule. Comb. 77. Hill. 
3 & 4 Jac. 2. B. R. Anon. 


See Ven- (C) Favour d, Indulged, Puniſbed or Refirained, 


ſuit P/. 
how far. 


5 A Plaintiff was admitted at the commencoment of an aftion to 
ſue in forma pauperis, but before Yue he awas diſcharged 


of it, and aftcr was nonſuited. It ſcems that he ſhall not pay 
colts 
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coſts within the ſtatute 23 H. 8. 15. becauſe of the proviſo. 
But in this caſe Coke ſaid, that the ſtatute is that he ſhall have 
corporal puniſhment. Roll R. 88. Mich. 12 Jac. B. R. pl. 39. 
Anon. | 

2. A pauper ſhall not jind pledges; per Mountague Ch. J. 
Roll. Rep. 447. Hill. 14 Jac. B. R. Hufley v. Moore. 

3. If one that is admitted to ſue in forma pauperis, will not Tf a pauper 
proceed according to the rules of the Court, but ſeth delays to 3 
vex his adverſary, the Court will diſpauper him; for the law does not 
does not favour the poor to do injury to others, but to help them proceed, he 
to recover their right, where they want ability of themſelves to — 
doit. L. P. R. tit. Forma Pauperis, cites Mich. 22 Car. B. R. 2 Salk. 50b. 

B. R. Anon. So if he be nonſuited. Gibb. 161. Mich. 4 Geo, 2. A 

A motion was made tor c9/ts againſt a pauper fr not procte ling 19 trial; and the Court upon de- 

hate ordered colts to be tax'd, and declared that a pauper thall pay co/?s for all defaults, as an exe- 


cutor or adminittrator ſhould for their own defaults. Rep. ot Pract in C. B. Trin. 2 Geo. 2. 1728. 
Walker & al. v. Parker, | | 


4. It was mov'd to diſpauper the plaintiff in an action of The Court 


* | ill diſpau= 
treſpaſs and ejectment, it being proved by afFdavit, that he was 2 


a very vexatious peiſan, having been thrice nonſuited in this action, this will be 
and would never pay coſts, or make a ſuflicient leſſce to pay 3 means to 


them, and had alſo fign'd a general releaſe to the defendant. Roll. make "208 


: : | leſs conten- 
Ch. ]. ordered that he be diſpaupered, and that he put in an L 


able leſſee to pay coſts, or otherwiſe he thall not proceed in this tious, and 
action. Sty. 386. Trin. 1653. Anon. the law doth 


| | not favour 
unneceſlary vexatious ſuits. L. P. R. tit. Forma Pauperis, cites 1654. B. S. 


5. In caſe of a nenſuit of a pauper plaintiff, upon inquiry If a pauper 


if 1 16+; 1 Mo rw ti he . — nonſuit, 
vt the practice in ſuch caſe 'twas certified that the uſual Way is there hall 


to tax cg, and if the coſts be not paid, that the plaintiff ſhall be cops 
be wlipt: but 'tis in the diſcretion of the Court to ſpare both, taxed, and 


upon conſideration of the circumitances of the cauſe, but in * pl 1 
v5 


the principal caſe they awarded that the plaintiff ſhould make withoutpay- 
election to be whipt, or to pay coils. Sid. 261. Trin. 17 Car. 2. ing the 


B. R. Munford v. Pait. 2 or 
ö ewing ac- 


cording to 
the act of parliament that he was ww5/p2'd. Per Cur, Far, 114. Mich. 1 Annæ. B. R. Anon. 


6. Where a pauper recovers, he ſhall pay the h: per Wil- 
liams J. 1 Bulſt. 170. Trin. 9 Jac. in Caſe of Moor v. Moor. 

7. A pauper ſhall not pay . unleſs he be nonſuited; but But on a 
then he ſhall pay coſts, or be whipp'd. Per Holt Ch. J. Went 
2 Salk. 505. Mich. 9 W. 3. B. R. Anon. 1 

| whipp'd for 
nonpayment of coſts, Holt Ch. J. denied the motion, ſaying that he had no officer for that purpoſe, 


and that he never knew it done. Ibid, —- He was order'd te pay coſts tor ſcandal. Toth. 237. 
6 Car. Higham v. Ladd. | 


8. Tho' a pauper ſhall not pay coſts, yet he ſhall have /g. The plain- 


Abr. Equ. Cafes 125. cites Paſch. 1701. Scatchmer v. 4 


Foulkard. | forma pau- 
| peris, and 

bad a decree to recover the duty with caſt:; the Maſter taxes colts as uſual for perſons 22 

| endant 


— > — —— 


: ä apa TITS Ir *** * 1 ANC W. — 
w Ee de EE EE Ol EN EE FONTS NOT OT RE IEEE OY 3 rene or 
— — jp — — "Fn * Coe Ms aft eos. tht 4 2 1 - . 1 4 4 , . * 


1 _ — 8 — _ 
— 3 — „ — A . . OI G — 1 . a _ 
o . 2 7 ”* FF % K * IF EY F 7 5 * 
ere EE 4 —_— OB cc l rr 8 9 n 


— 


— 


— — 9 — 
2 — hs — — 


rapes? —ů 4... # 


261 Paupers. 


Defendant moves, that he tax only pauper-cofts, and ſaid it was unreaſonable the plaintiff ſhould 
have more colts than he was out of pocket; that it would encourage paupers to be vexatious, to be 
allure 1: he cauſe went againit them, they ſhould pay no cofts, and it tor them, (i,ould recover not 
onl. tie thing in demand, but a god ſum of money too, which they never expended; and cited the 
Cate v1 Haxveyyv, Tupex, 23 ecember, 9 W. . where the plaintiff who was a pauper, hav- 
ing rained a decree with colts, and the Maſter having taxed colts as uſual, on exceptions to the 
Mutcr's report, tor that eaufe the Chancellor allowed only pauper-coſts. On the other ſide it was 


1 that the countel, clerks and ſolicitors gave their labour to the pauper out of charity, and not to 
+. . -erlary, and therefore he ought o he colts as others, where the decree is for cofts generally; 
e Vourt may it they find him vex.tious, order pawper cofts only; but that is Þy ſpecial 
0. es of contempts, inſaffictent antwers &c. but where coſts are ſtated, and of courſe he is 
idle as thoie that are not paupers, and cited the Caſe of HauIl TON v. HAcrs, where 
the ©. 4 Pauper had a decree with coſts, and the uſual coſts were taxed; and oa petition that it 
1 = © pauper-cotts only, the Lord Sommers would net allow it. My Lord Keeper {aid it was un- 
e auy one (hou d have more colts than out of pocket, and orde ed the plaintiff and his ſoli- 


make oath beiote the Vatter; ard wha! they ſwore töcy bad paid, cr wereto pay, was to be 
S ed, but no further. Chan. Prec. 219, 229. Paſch. 1703. Angell v. Smith. 


— 


9. Tis a fingular favour to admit a defendar! a pauper; but if 
ſuch defendant will p/:zd a diletcry plea, the Court will diſpauper 
lim. 11 Mod. 84. Trin. 1706. 5 Ann. B. R. Anon. 
5. P. Or. 19, After admittance, 7 fee, profit or reward u be taten of 
_ the pauper by any coune! or attorney, for diſpatch of his buſi- 
Chaz . neſs while it depends in Court, and he continues a pauper; ur 
= wah they any contra or agreement made for any recompence or reward 
offend here- CT ' ; . 
in tdey are ate ru ards. . K. CS 200. 295 | 
to undergs 
the diſpleaſure of the Court, and ſuch punitiment as the Court ſhall think fit to inflict; and for th 
peurer's ofence herein he ſhail be gr/paupercd, and never admitted again in the ſame ſuit in forme 
pauperis. P. R. C. 267.—)S. P. Curſ. Canc. 488.— Hut tho? the clerks take no fees, ſtrictly fo 
cai;cl, of a pauper, yet they mat- m pa; fr the !abgur of writing, which is after the rate of 1d. 
per feet; and this is faid to be allows by the Court. Ibid. | | 


S. P. Cur. 11. If it be made appear to the Court that any pauper has 
Canc. 488. fold or contrafed for the venefit of his ſuit, or any part thereof, 

white the fame depends, ſuch cauſe ſhall be thenceforth totally 

di/mi/d the Court, and never again retained. P. R. C. 267. 

262 J] 12. As a party may be admitted in forma pauperis at any 

S. P. Cuil. time during the ſuit; fo it at any time 'tis made appear to the 
* 5 Court hat he is of ſuch ability, that he ought not to be in forma 
fore where it Pauperts, the Court will diſpauper him. P. R. C. 268. 
— that a pauper was in e ian of the lands in queſtion, the Court ordered him to be diſ- 
pauperts, thourh the deigniant had a verdict at law, and might take a wiit of potictiivn, P. R. C. 
268.—8. . Curl, Canc, 489. 


12. No proceſs cf cantemg l at a pauper's ſuit ſhall be ſealed, 
until tgned by Lis fix clerk, who is to take care it be not vexa- 
tious cr needlets. Curt. Canc. 489. cites Ord, Chan. 153. 

14. Plaintiff being admitted to ſue in forma pauperis was 
rnſuited, and taken in execution for the coſts thereof, he having an 
fallen ti fim ſince. It was mov'd to diſcharge him, becauſe 

law he that tues in forma pauperis ſhall pay no coſts, but 

c! puniſhment as the Court ſhall think fit. But the 


us of opinion, that if the plaintiff avas a pauper oben the 


tried, he ſhall not pay coſts, and that the deicent of 
Lats Hall not have relation to that time. And ſo a rule was 
made 


ent it. . N. C. 267. 
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made to diſcharge him. 8 Mod. 344. Hill. 11 Geo. 1725. 


Ancel v. Sloman. 

15. In cjectment after iſſue join d, defendant mau d for a trial 
at bar, which plaintiſf oppoſed, but afterwards canſented to upon 
theſe terms, viz. that in caſe of a nonſuit or verdict againſt the 
plaintiff, he ſhould pay ſuch cofls only as are uſually allow'd in trials 
at Nif Prius. After making this rule, plaintiff gat himſelf ad- 
mitted in forma pauperis; and then the cauſe was tried at the 
bar, and a verdict found for defendant. Upon the plaintiff's 
bringing a ſecond ejectment it was mov'd, that it ſhould be re- 
ferr'd to the Maſter to tax the coſts of the firſt according to the 
plaintiſf's agreement, which he could not waive by admitting 
himſelf a pauper afterwards; and that his bringing a new 
cjectment (after being caſt at the bar) was a ſtrong inſtance of 
vexation, which the Court will never encourage. But the 
Court held, that this agreement of the plaintiff could not pre- 
clude him from the benefit of a ſubſequent ſubmiſſion in forma 
pauperis, (which may be had at * any part of the preceedings) ; for * One may 
it means only, that if any colts ſhould be judged due, en he . 5 
ſhould pay Niſi Prius coſts only, and not that he ſhould pay pauperis at 
coſts in all events. Now the only inſtance in which a pauper ſhall % ume be- 
pay coſts is where he has been vexatious, and then the uſual way Jug Fn 
15 to diſpauper him; but the plaintiff's bringing this ſecand cjef- Geo. 2. 
ment only cannst of itſelf be called vexatious ; for 15 the law of Eng- Langley v. 
land, a man may bring as many ejectments as he pleaſes. as ap- Plackerbv. 
pears in Jenk. 67. And tho' this is there taken notice of as an 
inconvenience, yet it appears, that even by the c lat, where 
2 perſons were conteſting the title of land, the Hen was ſuf- 
fer'd to be changed tavice (1. by a real action, 2. by a writ or 
right), tho' no oftner. And this caſe is no more. And ac- 
cordingly the rule of taxing coſts was diſcharg'd. Mich. 
13 Geo. 2. B. R. Britton on the demiſe of Webb v. Grenville, 


(D) Of the Demeanor of Counſel &c. 


I. TH E counſel or attorney aſſigned to aſſiſt a'pauper, either to S. P. Cu, 
proſecute or defend, may net refuſe to to do, except he Cane. 489. 

ſatisfy my Lord or the Maſter {who ordered the admiiſion) e 
with ſome good reaſon for ſuch refuſal. P. R. C. 267. - HY 
2. The counſel who moves for a pauper ought to have the | 264 ] 
order of admittance with him, and to move for him before he 5: P. Curt. 
makes any other motion. P. R. C. 267. | | cn——_— 


Chan. 152. 
And that hinders not, but that he may have another motion, or as many as he might have withe 
S. P. Curl. Canc. 48g. 


3. If the regiſter finds that any, for whom a counſel moves S. P. Curr. 
as a pauper, was not ad:aitted in forma pauperis, he ſhall not — = 
draw out the ſecond motion of ſuch council; but the fruit of it Chan. 53. 
ſhall be loſt for his abuſe to the Court in the other. P. R. C. 268. 
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S. P. Curf. 4. All mefters, counſellors, ollicers, miniſters, clerks and ſoli- 
Exe: 48. citors in the Court are to cf να⁴ theſe rules in favour of paupers. 
P. R. C. 268. | 
5. The admyion mult always be produced in the office where 
the pauper has occation to paſs. P. R. C. 268.—8. P. but 
this ſeems not now ſo ſtriclly neceſſary. Cur. Canc. 489. 


For more of Batner in general, fee Nonſuit (P) pl. 4. f. 2. 
and the Note; there, 2: 14 other proper Tiles, ] 


Se C) (A) Vat. As to the Intercſt of Pawnee or 
Pawtor ; and hee confrdercd. 


S. F. Be- 1. IF A. goge goods to B. and after A. is attainted : of felony, yet 
3 the King * I not have the goods thus gaged, without 
tber fem 2 

bas the a5. paying of the ſum for which they were gaged. Br. Pledges, 


ſolute pro- pl. 3 71. cites 13 R. 2. 18. 


perty in the 
goods fo gaged; per Doderidge J. 3 Bulf. 17. Hill. 12 Jac. in Caſe of Waller v. Hanger. But 
the Kin Fey Agee” i by paying the money, Yelv. 178. cies 13 K. 2. 31. Br. 31. & 22 E. 4. 10 
& 26 1H. 6. Firzh. Barr. N=: | 

PleJ2ing does net make an abſolute p- operty's but is a deli ery on'y til] Pay ment &c, and may 
be re-dem..nacd at «ny eme upon pay ment ot the morneyz for it is de! ;vered 2767 as a ſet ur ity for toe 
maney lent ; and thers s 2 drffer-nce between nas prog. T4 land ard ple {ping of g: tor the 
mortgage e h: an ablelute unterrit n tac land, whiicicas tlie belle: 1. as but a tpecial pioperty in the 
gods, to deten them for his ſccurity; per Fleming Ch. J. 4 4. Cro. J. 245. iu Cale of Sir 


J. Ratcliff v. Davies. 

The delivery is nothing but the bare cuſtody, and it is not like to a mortgage ; for there he that 
has intereſt ought to have the money ; but in the caf of @ pledge, it „ oniy a ſpecial property in 
D that takes it, and the mow 8 continues in the tirit owner ; per F.cming Ch. J. quod 
non tuit negatum. Yeiv. 178. S 


*S.P. Br 2. A A plage cannot be but where the thing is delivered by com- 


lng >a mand of the other te take it, aud at the ſame ae, and this is pro- 


S. C. be- perly a pledge; but if a man commands another te take and retain 
cauſe he it till he be ſatisfied of fuch a debt, this is ® n pledge. Per Brian 


had not poſ- F ; 
ſefion 4 0 Ch. J. and this diverſity was granted by the Court. Br. Treſ- 


before. paſs, pl. 271. cites 5 H. 7. r. 
S. P. Yelv. 3. If a man delivers goods in pledge for 451. berrowed, and 


_ = after the debtor i, convifted i in 1091. in debt te anther, thoſe goods 


4, 11, 


1 


| 
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Nall not be put in * execution till the 401 be paid; for the 4 leaſe of 


creditor has intereſt in it. Br. Pledges, pl. 28. cites 34 H. 8. * _ 


| ſheep for 
years, ſhall not be put in execution during the leaſe. Br. Pledges, pl. 28. cites 22 E. 4. 10, 


g. He who has goods at pawn has a ſpecial property in them, S. P. 2 Salk. 
fo that he may 2% fuch pawn it it be a he or ox, or may 5 W. "> 
take the cow's milk, and may ule it in ſuch a manner as the Anos. 


owner would; but if he miſuſes the pawn an action lies; and 
ne has ſuch intereſt | in the pawn, as he may aſſigu it over, and 
the allignee {hall be ſubject to x d-tinu? if he detains it on pay- 
ment of the money by the owner. Owen 124. Mich. 7 Jac. 
C. B. Moor v. Conham. 
5. Upon the fender of the money ſecur'd by the pawn, by 1 Bulf. 30. 
the pawner or his executor, the property notwithitanding the % 
And he may 
refuſal, ic reduc'd inſtantly to the Pawner Kc. without claim; bring ever 
but per Curiam, the executor ſhall have“ debt for the money , en- 
againſt the pawner, tor upon the redemption it remains a duty. * = 
Velv. 178. Trin. 8 Jac. B. R. Sir J. Natcliff v. Davies. Toll. R. 60. 
_ it was 
ſo a4judged in Ch. J. Fleming's time. It was fo heid, Cro. J. 245. Rateliff v. Dave. 
1 don te nder of the money, and re: fulal ro deliver the Aan, an action ot tre:; w the caie hes? 5 
rer Doderidge J. 2 Pulſ. 30% in Cate of Ifaac v. Clark. —“ The Reporter adds a qe, and ſays, 
num mihi, in 4s nuch as chere never was any contract for the mouey between the parties, 


Yetv. 479. 


— — 
. 


(B) Redemption. At what Time; and on what 
| ens. 


F. lere no time of redemption of a pawn is agreed, he Cro. J. 244. 
8. 
that pawns may redeem during his life; but hi dis execu- ie „ 
her cannot redeem; for it is a condition perſonal. Yelv. 178. redeemed 


Trin. 8 * B. R. Ratclitt v. Davis. after the 
| death of the 
pawnee, but not of the pawner,—; Silk, 267, 


2. A man pawns goods, and after is o/a<ved; during this Yelv. 179. 
his outlawry he cannot dec them; per W :liams J. 1 Bulſ. 29. 
Trin. 8 Jac. Ratcliff v. Davis. 

* | nee n'd jewels of 690 l. value for 200 l. to B. and takes G. Equ. R. 

a ne achneauledging the jewels ia be in B. 's hands for ſecuring 200l. 04S 
and afterwards A. ber _ more money on e veral notes, without a; 44 only 
taking notice of the } jewel 5, and dies. Exccut;rs br ought a b;l] a copy of 
{> redeem on payment of 2901. But Cowper C. decreed þoyment the ccher. 
ct the notes, as avell as the 200 1. the day of payment bei; ig lapſed; 
but Mr. Vernon ſaid, if there had been any bond=creditors, or a 
commiſſion of bunte againſt A, the notes muſt be poſt- 

e and B. could not have tack'd them to the pawn. Nich. 

1715 Ch. Prec. 420. Demandray v. Metcalf. 
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(C) Redemption. Here the Pawn is transferr'd 
or delivered over. 


2 3 1. PtHough t the perfon that takes the pawn delivers it over to 
CO = a ſtranger, yet if paxwnee dies, the tender of the money mult 
Trin. be to his executor, and not to the ſtranger for the delivery 


[ 265 0 makes but naked cuſtody of it; and if the delivery had been 
Jac. B. R. gn conſideration, it does ot alter the caſe; for the {tranger 1s not 


ay ee privy to the firſt contract of pawning, nor to the condition, and 
per Flem- ſo not like to a mortgage; and in caſe of a pawn there 1s only a 


ig Ch. |. Special preperty in the pawnee, and the general property con- 


—_ . tinues in the firit owner. Yelv. 178. Trin. 8 Jac. Sir |. Rat- 


The tender Cliff v. Davis. 


muſt be 
made to the bailee, and not to the executor of pawnee ; per FRY Ch. J. 1 Bulf. 31. Trin. 


& Jac. Ratcliff v. Davis. 


Trin. 1728. 2. A. pawns jewels to B.— B. pawns them over to C. for 4 
* greater ſum, and after B. borrows more 1: -ney of C. on promiſſory 
S. C. cited notes ; if A. will redeem he muſt pay C. all the money borrowed 
- — 2 on the notes by B. as well as the money for which B. pawn'd 
Bee. them to C. Quere tamen. 2 Vern. 691. Trin. 1715. Demain- 

8 Ibid. 698. 8. C. De- 


S. C. Abr. bray v. Metcalf and Knight, & al. 
Equ. Caſes creed. Mich. 1715. 
324. 


(D) Redemptim, Of Dees pawned. 


A Truſt of a term for railing younger - children's petionh 
was diſcharged all but 2001. to M. who was one of the 
taughters, and of whom the heir at law borrowed 500 l. and 
left the deed of truſt in her hands as a pawn for ſecuring the 
5o0l. and 2001. and died, leaving four daugliters his heirs, 
who bring their bill againſt the pawnce, and the executors of 
the ſurviving truſtees to deliver the deed, and allign the term, 
which was decreed on payment f the 705. Fin. R. 10. Mich. 
25 Car. 2. Fitzjames v. Fitzjames, 


(E) Redemption. Where Goods are pawned by 
one that is not Owner. 


'N I F a man finds the gods of another man, and pledges them 
for money, the owner may retake them. Dr. Pledges, 
pl. 28. cites 35 H. 6. 25. Simon Eyre's Calc. 


2. A country clothier ſends * to his Londan factor to fell. 
2 | Factor 
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Factor pawns them. Pawnee by anſwer admits factor pawn'd 


ſome cloths, but knows not if they were the plaintiffs; ordered 


that the clothizr in the preſence of two or more might have the 
view of them, which was that the plaintiſf might be thereby 
enabled to bring an action at law. Vern. 407. Mich. 1686. 
Marſden v. Panſhall. 


(F) How it may be uſed. And in what Caſes it 
may be /0/d. | 


WW HEN a man hath a ſpecial intere/? in a thing by act in Sce(A) pl. 
33 * 8 I, marg.— 

law, he cannot work or otherwiſe uſe it; but where he 1 f — 

has it by aft of the party, he may; as in caſe of a pawn; per be of ſome- 
two Juitices. Owen 124. Mich. 7 Jac. C. B. Moor v. Conham. why —_— 
/ e the 

worſe fer wearing, as cloaths &c. the pawnee cannotwuſe it. But if it be ſomewhat that will not be 
the worſe fur wearing &c. as jewels &c. the pawnee may uſe them, but then it muſt be at his peril; 

for it the pawnee is robbed in wearing them, he is anſwetable; and the reaſon is, be- 66 

canſe the pawn is fo far in the nature of a depoſitum, that it cannot be uſed, but at the L 2 ] 
peril ot the pawaee ; and the uting occaſi ned the loſs. But if the pawn is laid up, and the pawnee 
is robbed, the pawnee s not antwerabl:. Allo if the pawm be of tuch a nature that the keeping 
it is of charge to the pawnce, as it it be a cow or a horſe, the pawnee may milk the cow or ride the 


| horſe; and this is in recompence of the keeping. 2 Saik. 5:2. Paſch. 5 W. & M. B. R. Anon. 


2. Where goods are pawned redeemable at a day certain, the 
pawnee in caſe of failure of payment at the day may fell them. 
3 Salk. 267. pl. 2. . 
3. A. borrowed money of B. and for a ſecurity ab/o/utely 


transferred an Exchequer annuity defeaſanced to be void on payment 


ſuch a day. After the day B. demanded the money frequently, 


and gave notice that he weuld fell at ſuch a time, and that A. 
might be preſent to ſee it fold at the full value. A. deſired for- 
bearance. B. died, and his adminiltrator fold it by a ſworn 
broker for the full value at that time, tho' afterwards they roſe 
in value. A. prayed redemption, or to compel the purchaſe of 
another like annuity to be transferred in lieu of it. And fo it was 
decreed by Ld. C. Harcourt. But upon appeal to the Houſe of 
Lords, ſetting out the circumſtances of the caſe, as that ſuch 
annuities were uſually fold as well as ſtocks at the exchange, 
and that it was but a pawn, that the requeſt of forbearance was 
a ſubmitting to the ſale after that time, that among merchants, 
after day of payment paſt, they were taken as ready money, that 


it would occaſion multiplicity of ſuits in like cafes, and that this 
being the caſe of an adminiſtrator, who was obliged to diſpoſe 


of the aſſets to pay debts and legacies, it was the ſtronger; the 


decree was reverſed, nemine contradicente, Wms's Rep. 261, 


Trin. 1714. Tucker v. Wilſon. 
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(8) Lo? or Damaged. 


—_ 1. ] F the pawn be 7 a peri Table nature, as oil, corn &c. and 
8 no time of redempti on limited, the loſs will be to the 


Ch. J. if 2 
man tales Pawner if the goods periſh naturally, and the pawnee will have 


bona veritu- gobt 5 his money, "and the other no remedy for his pawn. 
2274 Paw! — 1 

oo eve 199- per Fleming Ch. J. and not denicd, in Calc of Rat- 
peri} he if, clit Ys 44A 

it he cannot 

re. deliver il.em again on tender and payment of the money borrowed. 1 Bulſ. 32. Ratcliff 


v. Davis. 


4 1945 1 If the pawn is laid up, and the parwree is robbd, the pawnee 
3 : | Caſe, is not anſwerable, but if he wears 1 1 * he is anſwerable for 
;f the loſs. 2 Salk. 522. Paſch. 5 W. & M. B. R. Anon.—He 


2 — * 


the pamper may indict the robliers for taking the goods; for he has property 
en againſt all Ea Sce Kelw. 70. b. pl. 7. Mich. 21 H. 7. 
the flea! ng | | 
and the other refuſed to deli rr th em, then pawn'e ſha!! be charged. Co. itt. 39.—S. P. For now 
Bes pro perty is determined, and he is a w rongtul detaiiier, and he that keeps goods dy wrong muſt 
anſwer for them at his br at ail event*, for his detainer is the reaſon of his Joly, 2 Salk. 523. 
Trin. 2 Annæ B. R. 3 v. nn z. R. 129.— Co. Lit. 5. 123. 83.— 4 Rep. $3: b. 
12 Souckgotc's Calc, a 


Ea i a creditor takes a pawn, he is bound to reſtore 1t on pay- 
ent of the debt; but if is care in keeping mit be exact, and 
he pawn 15 loſt, he ſhall be excuſed; tor there is no Tun in 
him. 2 Salk. 523. Anon. 
4. If the pawn be loſt, the patwnee has, till his remedy for 
the money ; for a 2 requires nothing extraordinary of the 
pawnee, but only to uſe an ordinary care for the reſtoring of 


the goods. > Salk. 523. Anon, 


I 267 J (H) Aclions, P, gſccisiors, and Pleadings. 


Jenk. 83. 1. JNfermaticn was made in the Exchequer by J. B. had 
the King was pofſefſed of a jervel at W. —_ ſhewed 


oa ok was in the kcepinz of N. P. warden of the 


ſeems. mif- Jew els of the King ſuch a day and year 3 and that after ſuch 
pranted {25} a day and year in 1 ndon, it came t9 the hand, ot S. E. and pro- 

5 ceſs iſſurd againſt him, w ho came and /aid that the city of Lan- 
dn is an ancient city, and has been time out of mind, in which 
there has been a caſlory time out of mind, Gro: if any put 
goods in pledge for any duty. auhatſerier, _ Ze who recerves 
t Hall retain it till he be ,: 15e of th: d:bt, by which &c. 
and that O. R. was 7 ele. 9 and the duy and year in the in- 
formation, delivered the goods in pledge to the defendant for 601. 
borratued Of him , Jie 2 , that the jen "el came to his hands i in 


any other manner, and laid that u ts is net v paid, & hoc &c. 
and 
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and ſaid by proteſtation that the property was not in the King, nor 
avas it figned with the print or arms of the Ring, and the King de- 
murr'd in judgment; and upon long argument it was held by 


= rhe beſt opinion that the cuſtom is not good; for it cannot have 
and : lawful commencement, and if it was good between ſubjects, 
the vet it ſhall not bind the King; and after it was agreed in the 
ave 4 Exchequer that the King ſhall be reſtored, and proceſs by 
un. capias awarded againſt the defendant. Br. Cuſtoms, pl. 5. 
It cites 35 H. 6. 25. 
| 2. In debt, the defendant ſaid that he has infe:fed him of certain Br. Pledges, 
land in pledge, and if he wil re-infeoff him he is ready, and always 4 cies 
ch has been to pay Lim; and the beſt opinion was, that it is a good 
plea ; but ſeveral were of opinion, that where contract is ſim- 
YR ple at the commencement, and after pledge is given for the 
is debt, that it ſhall not be pleaded in debr, that the plaintiff has 
TA pledg'd & c. Contra where pledge is deliver d for the debt at the 
ty making of the contract; for in the other caſe, the one ſhall 
* have debt, and the other the detinue of the goods; contra 
N where it is given in pledge at the making of the contract. Br. 
& þ 5 Dette, pl. 111. cites 9 E. 4. 25. 
net 3- Debt for 2col. and counted that the defendant delivered fiiks 
523. 5 to him to fell, meliore modo quo poterit at his pleaſure, and ſo much | 
18 2 as he might receive for the ſilks, 4% retain ſor the 2001. in ſatis- ; 
| faftion &c, and ſo much as ſhould remain, the defendant ſhould b 
5 pay to him; and that he fold for 1501. and for 5ol. which re- 
111 mained he brought his action. Pigot ſaid, A. B. Hered you [! 
1 2001. fer the filks, and ycu refuſed ; and yet, per Cat. and Brian, þ 
this is no plea ; for the plaintiff had authority to ſell them at his 1 
r pleaſure, and if he had fold them for 124. tho' they were worth 1 
2 1000l. the defendant has no remedy ; but Brooke tays, it ſeems x 
af to him that this is not reaſon; for he was to fell them meliore 
modo quo poterit, which is, for the beſt price. Br. Dette, 1 
pl. 164. cites 18 E. 4. 5. 
4. Treſpaſs by A. againſt B. of a chain of gold taken, the de- 
Frndant ſaid that the plaintiff, before the taking. /icenced him to 
babe the chain, and retain it in pledge till io marks <vhich he caved 
| s 7 im were paid, by which licence he took it, judgment &c. 
ht | Keble demurred for three cauſes, iſt. Becauſe he pleaded licence, 
ed ond it appeared by his aun plea that he took it as a pledge, by which 
the he ought to ſay, that he took it as a pledge, and that the plain- 
ich tiff impignoravit & c. and not quod licenciavit. But to this it 
bes was ſaid, that he cannot take it as a pledge, becauſe he had not 
gu- poſſeſſion thereof before, but that he may take it and retain it 
ich quouſque &c. Per Brian Ch. J. a pledge cannt be but where the 
put thing is delivered by command of the other to take it, and at the ſame 
ver time, and this is properly a pledge. Put if a man commands 
te another to take and rctain it till he be ſatisfied of ſuch a debt, this is 
in- no pledge, and this diverſity was granted per Cur. and ſo it ſeems 
57. the plea good as to this. Keble inſiſted, 2dly, Becauſe it ig net 
in alleged, for what cauſe the debt was due; and per Townſend and [ 268 J 5 
c. Davers juſtices the debt is not traverſable. And 3dly, Becauſe *4 
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the defendant did net ſay that the 100 marks were not paid at the 
time when he took the chain, and as to this the defendant 


amended his plea &c. et adjornatur. Br. Treſpaſs, pl. 271. 
cites 5 H. 7. 1. Ld Dudley v. Ld Powis. 

5. In treſpaſs cf gaods taken the defendant pleaded how he by ace 
cord of the plaintiff detained them in pledge for 101. which the plain- 

. 3 2 0 7 9 , 
tiff 91 a him, and did nor [heaw cauſe of the debt ; and well. Br, 
Pledges, pl. 13. cites 21 H. 7. 13. ; 

6. 1 fac. 1. cap. 21. The ſale of go2ds wrongfully gotten to any 
broker, in London, Weſtminſter, Southwark, or within 2 miles of 
London, fhall not alter the property theresf. 

a If a broter, having received ſuch gesds, ſball not upon the reque/l 

K n . * 5 þ * - 
ny 4 of the true camner, truly diſcover them, how and when he come by 
to quaſh it, them, and to whom they are conueyed, He Dall Forfeit the double value 
for that this fheregf te the ſaid oavner. | 
Indi Amen 22 1 — . ES K 
eee T his ant fhall nat prefudice the ancient trade of brokers in Landon, 

11 * . . T's . — . . . 6 . . 
Sat a. being /c lected and ſeueru for that purpoſe; it being auli intended againſt 
— Hire: fripers and pawwnetaters, who for the nigſt part keep open fh9þ. 
ter; for it 
was, that the d:fendant on ſuch a day &c. had lent M. the wife of T. $. 28. 6d. and at the ſame 
time did receive of her an under petucoat of ſilk, as a pawn for the re- payment of the money, and 
that he {the defendant} had ii:icite & deceptive refuſed to deliver the ſaid petticoat, notwithſtanding 
that the aid M. had tender'd to him the ſaid 28. 6d. with intereit for the ſame, ad damnum of the 
ſaid T. S and in malum exeinplum &c. lo that at moſt this is only a breach of contract, which is 
actionable, but not indictable. Bur the Court (abiente Hoit Ch. J.) would not quaſh the indict» 
ment, becauſe of the abuſe by pawn-brokers. Sed quzre; tor if the defendant had drmuried to this 
indictment, it could not have deen maintained by law, Carth. 277. Paſch. 5 W. & M. B. R. The 
King v. Gallwich. 

If the pan broker on tender of the money »-fu/-r ts re- deliver the goods pledg'd, he may be in- 
difted, tor being ſecretly pawn'd, it may be impoſhhle to prove adelivery in trover for want ot wit - 
neſſes; per Holt and Eyre J. 2 Saik. 522. Paich. 5 W. & M. Anon. 


A. was in- 
didted in 
Miiddle tex, 


d, | Pe Wile 


7. A pawn-broker's ſervant test a pawn; the pawner came 
and tenders the money ts the ſervant ; he ſaid he had loſt the goods. 
On this pawner brought trover againſt the maſter; and per 
Holt Ch. J. ber lies. 2 Salk. 441. Mich. 10 W. 3. Jones 
v. Hart at Guildhall. | 

8. If I pawn goods to A. for ſuch a ſum, A. may have deb! 
for the money notwithſtanding his having a pawn ; per Holt 
Ch. J. at Niſi Prius. 12 Mod. 564 Mich. 13 W. 3. Anon. 


For more of Paw! in general, ſee Batlment, Property, 
| and other proper 1 rtles. ] | | 


<=» 


Jawnage. 


Pawnage. 


—— — EIEEIn—o—— 


(A) bat it is. Aud what paſſes by the Grant of it. 


L Pwnage i, the profit of acorns, nuts, hawes, hipps, floes 

and beech maſts; per Welſh J. Quod Benlowes con- 
ceſſit, and ſaid, that ſo it is of apples and crabbs. Quod 
Brown J. negavit, and ſaid, that pannagium in the Exchequer 
is taken all one as herbagium. Mo. 46. pl. 139. Anon. 


beech, acorns &c. alimentum, quod in filvis colligunt pecora, ab arboribus dilapſum : 


money taken by the agittors for the feeding of hogs in the King's foreſt. Cromp. 


Stat. Weſt. 2. cap. 25. Manwood ſays, Pannage ſigniſies maſt properly, the maſts of 
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Pawnage or 
pannage, in 
that food 
which the 
ſwine feed 
upon in the 
woods; as 
maſts of 

20 ſo it is the 
Jurifd. 155. 
the woods or 


hie dge- rows. And Linwood thus defines it, Pannagium eſt paſtus pecorum in nemoribus U 269 ] 
& in ſilvis, utpote de glandibus & aliis fructibus arborum ſilveſtrum, quarum fructus 
aliter non ſolent colligi. It is mentioned in the Statute 20 Car. 2. c. 3. Jac. Law Dict. verb. 


Pannage. 


2. The Queen granted the cuſtody of a park for life &c. cum 
omnibus proficuis & commoditatibus &c. to the ſaid office be- 
longing, to which the herbage and pawnage of the park apper- 
tains, and after grants the park to another and his heirs. The 
grantee cuts trees and carries them away, and it was held that 
this was injury done to the keeper, as to the herbage and 
pawnage, but not in reſpect of taking the trees; for which in- 
jury, the keeper is put to his remedy by aſſiſe or action on the 
caſe, and not by action of treſpaſs, which does not lie. For if 
ſo, it would lie againſt him who had franktenement in poſſeſſion 
for profit apprendre; and therefore aſſiſe or action on the caſe 
lies for the trees. It ſeems that i does not lie becauſe he can- 
not have ſeiſin of the pawnage ot thoſe trees being utterly taken 
away, and there is reaſon that he ſhall have action upon the 
caſe for his damage, but for the herbage he may have aſſiſe, for 
which action on the caſe does not lie. 2 And. 75. Anon. 

3. A. by deed grants herbagium & pannagium within his lands 
rendring rent, and after the grantor cuts the trees. Dyer Ch. J. 
thought the grantee could not bring treſpaſs, nor could hinder 
the cutting them, but that he might have afſiſe ; for it is pro- 
hcuum in certo loco capiend. As of eſtovers, if he cuts the 
trees aſſiſe lies, and he ſhall not diſturb him; for he has no in- 
tereſt in the trees. Mo. 46. pl. 139. Mich. 5 Eliz. Anon. 

4. By the grant of pannagium, hogs may eat the graſs ; but 
if a man grant his acorns, the grantee muſt gather them; and 
Where pannagium is granted, the grantee may put in his hogs 
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into the place granted. Sic dictum fuit. Ow. 35. Mich. 13 & 
14 Eliz. Anon. | 


For more of Pawnage in general, fee QJanw3od of Foreſt 
Laws verbo Pannage; and fee Common, Forelt, and 
other proper Titles.) | 

— 


Dapment. 


(A) Good. In reſpect of the Thing paid or given. 


So another A Being indebted to B. takes a receipt of B. in his (A.'s) 


bill taken books, and goes with B. to C. a banter; the banker airs 
in the ſame . > : : 
manner, ans B. if he would have money or notes; B. ſays he mult pay it 


the taker away, and ſo takes 2 notes payable to the perſons he was to, pay 
2 tn* it to, and receives. of the banker 7s. overplus, and within 
anker 51. 5 : 

had it in- 3 Fours after the banker breaks. It was agreed, if the banker had 
dors d on refuſed payment, A. had been chargeable notwithſtanding the 
the back of receipt in B's books, but here was a negotiation of this matter, 


the bull as . * 5 f . . 
paid, this Which diſcharg'd A. and ſo B. became nonſuited at a trial be- 


was held by fore Pemberton Ch. J. 2 Show. 296. Paſch. 35 Car. 2. B. R. 


"A Vernon v. Boverie. 


megotiating, and diſcharged A. Ibid, Cookſey v. Bovery. 


12 Mod. 2. A. ſells goods to B. and B. ts to give a bill in ſatisfafin, 
263. 8. C. B. is diſcharged tho? the bill is never paid; for the bill is pay- 
| ment. But otherwiſe a bill ſhould never diſcharge a precedent 
[ 270 J debt or contract; but if part be received, it ſhall only be a diſ- 
charge of the old debt for ſo much. 1 Salk. 124. 3 W. & M. 
Clark v. Mundall. | 
And if a 3. If a man contracts for goods, and after his carrying them 
eons Away gives the ſeller a goldmith's ncte for the money, it docs not 
made be- amount to a payment; but if it were given at the very time of the 
fore, take c:ntroft, it would be prima facie evidence that it was taken in 
_ - _ payment; per Holt Ch. J. 12 Mod. 428. Ln. 12 W. 3. 
"will 4 non. 
party on | h | 
when it is drawn becomes inſolvent, in an action brought by him againſt the buyer upon that bills 
he ſhall be barred ; but ks ſha!! recover the debt upon the origine ccf; per Ilolt Ch. J. 


12 Mod. 408. Anon. 
4. If 


d 


Þ ayment. | 2 70 


4. If A. buy a thing of B. and gives him a gold/mith's bill in 
payment, which vendor accepts without exception; if the gold- 
tmith were worth nothing, and A. does not knew 2t, it is a good 
payment; ſecus if A. knew him to be in a failing condition 
per Holt Ch. J. 12 Mod. 517. Paſch. 13 W. 3. Anon. 
5. If A. owes B. money, and he gives him a geldſinith's note in But if B. 
he debt! diſch: 1B > h had an elec. 
payment, the debt is not anc iarged t! « TECeIVES the money, % „ 
if there be not default in him that it was not paid, or if he does ceive rhe 
not at the receipt of the note give au acqui/tance for the debt money «r a 
to A. Per Holt Ch. J. 12 Mod. 521. Paſch. 13 W. 3. Ward v. 5 . 
Sir Peter Evans. chats 
| note, it may 
be otherwiſe ; and more eſpecially if he gives up his former ſecurity that he hid for the original 
debt; per Holt Ch. J. 12 Mod. 521. 


6. If A. and B. be two goldſinitbe, and B. gives a note to C. 
for 10901. A. gets poſſeſſion of it, and brings it to B. and ales a 
neao note for it, giving up his former, it is no payment; per 
Holt Ch. J. 12 Mod, 521. in Caſe of Ward v. Sir Peter Evans. 

7. Bond for a ſimple contract is not payment of the original 
debt, but is a thing of an higher nature which extinguithes the 
debt; per Holt Ch. J. 12 Mod. 538. Trin. 13 W. 3. in Caſe of 
May v. King. | 

8. The Court held, that a gc!d/mith's note is ns payment, being 5 _ 26, 
only paper, and received conditionally (if paid) and not other- $4. 178. 
wile, without an expreſs „re ment to be taken as caſh. 2 Salk. S. C. — 
442. Hill. 2 Ann. B. R. Ward v. Evans. | Upon age. 


neral take 
ing, he that takes ſuch notes ſhall bear the loſs, unleſs he that gives the bill warrarrs it for a cer- 
jain time; for then it is at his hazard during the time; per Ld. Wright. Chan. Prec. 200. Trin. 
1702, Crowther v. Ctawley. 


2 7 71 , 9 N A i bill 
9. The party receiving a goldfmith's note ſhall have a reaſonable — Pls 2 


me to receive the money, and is not obliged as ſoon as he re- cold{mith's 


ceives it to go immediately for the money. 2 Salk. 442. Hill. note, is not 


2 Annz B. R. Ward v. Evans. payment, 
unleſs the 


party omits receiving of it in a reaſonable time, as 3 days, when he might have received it; but if 
he gives a recgipt and accepts the note as payment, this ſhall bind him; per Holt Ch. J. II Mod. 
dy. Trin. 5 Annæ B. R. Sir Charles Thorold v. Smith. —* S. P. Ibid. 72. in S. C. 


10. Payment of baſe money in Ireland is no diſcharge, the 
proviſo being for payment of money in filver. MS. Tab. cites 
20 March 1720. Rath v. Conley. | 


See Mafter 


(B) Good; in reſpect of the Perſon to, or by, whom, end Sem 
1. TRE E covenant jointly and ſeverally, and the plaintiff de- 

* clares quod defendens non folvit, without ſaying (nor any 
of the others), and yet it was held well, becauſe the action was 
not brought againſt them all, in which caſe it would have been [ 251 J 
otherwiſe; and if any of the others had paid it, the defendant 
might properly have pleaded it; ſo it is in debt upon an obliga- 
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But where 2 


wife, who 
uſual:y te- 
ceived and 
paid money, 
rece.ved 
money due 
on bend; 
aid the 


Papment. 


tion, where two are bound jointly and ſeverally. Noy. 75. in 


Caſe of CONSTABLE AND CLOWBURY, cites 15 E. 3. 

2. In debt upon an obligation, the condition was 79 pay to the 
ebligee, and others the pariſhioners of D. 201. at the feaſt of N. 
The defendant pleads, that he paid it to the obligee, and J. 5. 
and R. K. others of the pariſhioners of the pariſh ; the plaintiff 


replies, that J. S. and R. K. were not all the pariihioners of the 


{aid pariſm. But Dyer and Welch held the replication was ill; 
for it is not requiſite that the payment ſhould be to all the pa- 
riſhioners; becaute the condition is not fo; but if he pays it 79 


#715 of the pariſhioners, it is ſuiheient. Mo. 68. pl. 183. Txin. 


6 Eliz. Anon. | 

3. Feoffment on condition to pay 101. to the feoffec, his exe- 
cutors and aſſigns, within three years, that then &c. Feoftee 
has iſſue three ſons, whom he makes his executors, and dies 
before day of payment; the Ordinary grants admini/ration 13 
J. S. during the minority of the executors; per Dyer, it is the 
ſureſt way to pay the money to the executors, notwithſtanding 
the adminiſtration ; for the adminiſtrator in ſuch caſes is but a 
bailiff or receiver to the executors, and accountable to them, 
which Harper conceſſit; and per Cur. if the monics be paid to 
one of the executors, it 1s ſufficient. 4 Le. 109. temp. Eliz. Anon. 

4. In debt upon a bond upon condition to ſtand to the award 
of J. S. the defendant pleaded, that the ſaid J. S. had arbitrated 
that the defendant ſhould pay to the plaintiff 10 l. and he ſaid, 
he had paid it to the plaintiff's wie, and that ſhe receiv'd it; 
upon which the plaintiff demurr'd; and judgment was given for 
the plaintiff. Le. 320. Trin. 31 Eliz. B. R. Frond v. Batts. 


huſband got judgment on the bond; it was ordered, that he acknewledge ſatisſaction. Chan, 
Calcs 38. Mich. 15 Car, 2, Seaborne v. Blackſtone. 


In debt up- 
on and 13 
Pain 
Wives, the 
declaration 
zverr d, that 
the money 
was not paid 
is the faid 
Wires be 
fore the co- 
verture &c. 


5. An award was for the defendant 5 pay ts the plaintiff and aro- 
ther ; in debt for non-performance the declaration ſaid, that de- 
tendant had nat paid to the plaintiff, Per Glyn Ch. J. If I am 
bound to pay money to two, I can pay it actually but to one; 
tor I cannot pay one and the ſame ſum to two ſeveral perions at 
one and the ſame time; and afterwards, in the ſame term, the 
Court gave their judgment, that it was good cauſe to demur 
generally. 2 Sid. 41. Mich. 1657. Rot. 79. Abbot v. Biſhop. 


And it was obected, that it was not ſaid, rec alicui corum ; for it might be paid to one of them; 
but the Court eld, that would have been ſuperfluous, and that it was ſufficient without it; for pay- 
ment to one-of them s payment to all the obligees. Noy. 69. Warner & Stone & Us. 


6. In trover it appear'd, that the plaintiff's ſon had a general 
authority from his father ts receive and pay out his father's money; 
the ſon tcok a bill for money due to his father; and received it 
without a particular authority tor that purpoſe, with an intent to 
 embezzle and ſpend it, but gave a receipt as for money had to 
his father's uſc, and the money was given to the defendant. 


Holt Ch. J. held that the action was maintainable by the father; 


ſor 


i 
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for the general authority which the ſon had to take his father's 
money, made the receipt of the money to be to his father's uſe, 
and a good diſcharge of the debt, fo as that the father could not 
avoid the payment, and charge the perſon that paid the money 
with an action, conſequently it became the father's money, the 
ſon, into whoſe poſſeſſion it was given, being to this purpoſe as 
his father's ſervant. Salk. 289. coram Holt Ch. J. at Niſi Prius. 
Anon. 

7. He that has poever to ſell, has power to receive the money; 
for if a man give power to his ſervant to fell his horſe, he im- 
pliedly gives him power to receive the money; and payment to 
ſuch ſervant is payment to the owner. Per Holt. 12 Mod. 
230. in C. B. Mich. 10 W. 3: Anon. 5 
8. Payment % the Treaſurer of Gray's-Inn &c. is payment to 19 


— 


the Houſe; as payment to the Chamberlain of London is payment 
to the City. 12 Mod. 413. Trin. 12 W. 3. in Caſe of Levins v. 
Randall. | | 


(C) Good. In reſpect of the Perſon to whom. 
A Stranger, 


1. JE a ſcrivener is employed generally to put money to uſe for Money paid 


: . . to the ſcri- 
a year, and the money is paid to the ſcrivener, who breaks „er of the 


or does not pay the money, the payment docs not excuſe the mortgagee 
party; but if he receives it by ſpecial command, that is a good 2994 2 
cauſe of equity. Hetl. 45. Mich. 3 Car. C. B. Anon. 1 

c November 
1702. Sharp v. Thomas. A man intruſts a ſcrirerey to put out his money, he takes bond for it, 
and afterwards delivered the bond te the obligee, but receives the in, from time to time, and 
afterwards called in the principal; and the iger paid the principal ts the ſcrivener, and took a 
note trom him to deliver up the bond (he having it not when the monte ã was paid in) then the ſcrive= 
ner writes to the obligee to ſend Lim the bend, which he accordingly det, but takes the ſcrivener's 
nite, either to deliver back the bend or pay ihe money ; before the money paid, the ſcrivener breaks, 
and the obligee for a little money gets back e bend from. the ſcrivener's clerk, and puts it into fuit; 
and this bill was brought by the obligor to be relieved, and have the bond delivered up, which was 
decreed accordingly with coſts; for the Court held, that from the time the bond came into the ſeri- 
verer's hands, he was truſtee for the obligor (the money being paid); and it is plain the obligee 
truſted the ſcrivener, not only with putting out his money, but with the cuitody of his ſecurity, 
Paſch. 1641. Abr. Equ. Caſes 14s. Abvingron v. Orme. —Orger'd the bond to be cancell'd. Toth. 
273. Hill. 20 Jic, Huet v. De-la- Fountaine. 


2. If a judgment is given in debt, and the money is paid fo e But pale 

* 6 46 x . . ment fo 188 

aitorney of the plaintiff, though the money miſcarry with the at- n, 
torney, yet the payment is good. Het. 46. Mich. 3 Car. C. B. a. ta. is 
Anon. not good 


| | though on 2 
fl. fa. ſome think it would be good. 2 Show. 139. Mich, 32 Car. 2, B. R.... . . v. Morton. 


3. Payment of intereſt of a mortgage to /crivener is good if he 2 Chan. 
* has the bond or mortgage deed ; fo of principal if he deliver up — "= 
the bond; otherwiſe of + mortgage deed as to the principal; be- jcriverer 
cauſe there muſt be a re-conveyance, But if mortgagee agree, it puts out B'g 
f ' 3 1 money upon 
is well during mortgagee's life, though he has neither band — dend 
mor i- 
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end after= gorrgage, and ſo if after his deceaſe executor agrees to it eithet 


Wanda pays expreſsly or by implication. 1 Salk. 157. Hill. 7 Ann. in Canc. 
part of the = 7 | 

priacipal Whitlock v. Waltham. 

money do k 

the /criverer, who gave a receipt; but the bond being in B. 's cuſtody, the payment was not good. 
Vern. 159. Hill. 16%2, Roberts v. Matthews. —* Chan. Cates gz. Mich. 19 Car. 2. S. P. Hen 
v. Coniiby.—S. P. ibid. 111. Trin. 20 Car. 2. Dey ». Oſbadton.— If ger ta lei not wp the bn 
when he pays, and the oblieee gets the bond, and ſo has remedy at law, there the Jobror trili the 
feriverer. Arg. 2 Chan. Caſes 57, Mich. 33 Car. 2. Taulurer v. Ward, —f Chan. Prec. 209. 
Mich. 1702. Marin v. Rughey, 


(D) Good. In reſpect of the Manner, Fraud, 
Artifice &c. 


For though 1, A Makes a feggment te B. upon condition, that if A. within a 
ny * year after the death of B. ſhall poy 100 J. te the heirs or 
Wa actualy * ; . 

paid, and ſo exerutors of B. that A. may re-enter. B. makes a feoffment of 
the condi - the land to C. B. makes his will, and his wife and heir his 
ee executors, and dies; A. within a year after the death of B. by 
words, yet agreement <uith the heir-of B at a time and place limited for 
273 ] the payment pays the 100 J. to him; and by the ſaid agreement 
that circum- A. is immediately 4% have back 30 l. of this 100 l. which is done 
Dance with accordingly; adjudg'd and affirm'd in error, that this colourable 


make it to b n : an 
de no pay- payment is not ſuilicient to reveſt the eſtate in A. for it is not 


ment nor a payment of the 100 l. but of 7ol. only. Jenk. 261. pl. 61. 
perio'm-  Goodal's Caſe. 

ance inidWw, 

Cro. E. 383. | 
Paſch. 327 El Zz. B. R. Coodale v. Wyatt. S. C.— And eſtates of thit? perfons ſhall not be deveſted 
by colcurable or covencus pn, ut by true and effeftual payments. 5 Rep. 96. S. C. — 
Porh. 99. S. C. tor it was aut done axim; ſelvendi,—Godb. 2g). cites it as Packingion's Caſe. 


2. It was held, that if cgurable payment of money by a pur- 
chaſor is recited when none was paid revera, this eſtate is inva- 
lid againſt him that comes in bona fide for a valuable conſidera- 
tion, and this may be given in evidence well enough without 
pleading it. Clayt. 32. Aug. 11 Car. Ballard v. Sitwell. 

3- A. having notice of a decree to which he was no party, 
pays contrary to that decree ; it was order'd, that he ſhould pay 


the money over again. Vern. 57. 122. Hill. 1682. Harvey v. 


Mountague -1 his notice was only by being preſent in Court 
when the decree was pronounc'd. Ibid. 

* 6 Mod. 4. A. has notes of B. a galdſiniih, and knows B. to be in a 

ad An. declining condition ; C. comes to A. to demand money due; A. 

4 Bur if aſks C. if he will take B.'s notes in payment; C. is willing to 


A. goes to take it, and A. pays it him. Holt doubted if this was not a 


1 Farr. 139. Hill. 1 Ann. B. R. Hopkins v. Gery. 


cf a declin- SM | 
ng goldjmith in pryment, and P. ſays I will take it, if it be a good man, tho" he then knew him 


wo othetwiſe, that will not be good payment. Per Holt, Farr. 139. in Cale of Hopkins v. Gery. 


buy goods good payment, becauſe here was % artifice or ſurpriſe uſed. 


5. If a banker or goldſmith, who has many people's money, 
will refuſe payment, but keeps his ſhop open, and as often as he is 
| arreſted, 


Payment. 


arrested, gives bail, he may by that means give preference of pay- 
ment to his friends and when he has done, if he runs away, yet 
ſuch payment ſhall ſtand againſt a commiſſion of bankruptcy. 
Per Holt Ch. J. Farr. 139. Hill. 1 Ann. B. R. in Cale of 
Hopkins v. Gery. | 

6. A. bequeaths a /egacy to M. the wife of J. S. who aſſigns 
it in trutt for his children, and after he deviſed it by his will 
likewiſe, ſor the benefit of his children, and made M. his wife 
executrix, who compounds with A. executor, and accepts 200 J. 
in full for 3ool. Decree that the executor of A. ſtand charged 
to the children for the other 100 l. Mich. 1 Geo. G. Equ. R. 89. 

Atkins v. Dawbury. 


(E) Good. J/hat amounts to a Payment. 


t. I F a feorfment in fee be made on condition to pay 1001. on ſuch 

a day, and at the day the feottees make an obligation to 
feoffor for payment of it, the ſame is no performance of the 
condition. Le. 112. 1 Paſch. 30 Eliz. C. B. in Caſe of 
Stamp v. Hutchins. 

2. A. paid B. 1001. in r:-4omption of a mortgage; B. bids C. 
put it into his claſet, which C. did: then A. demanded his writ- 
ings, which B. refuſed to deliver; whereupon A. required his 
money again ; B. bid C. fetch it, to deliver it back to A. which 
C. did, and turned it out on the table for A. to take it in pre- 
fence of B. This was a good payment of the mortgage; but 
A. retaking the money is accountable to B. for the money as 
B.'s own money. Cr. E. 614. Trin. 40 Eliz. B. R. Hewer v. 
Bartholomew. P ; 

3. The plaintiff fold goods to A. and the d-fendant, being 
there preſent, promis'd that if A. did nit pay &c. he would. 
Afterwards the plaintiff accepted of A. a bond for all the ſum due 
upon the contract; and after a verdict for the plaintiff, this 


73 
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was moved in arreſt of judgment; for that by the bond the - 


contract was determined and diſcharged z and by conſequence 
the aſſumpfit of the defendait, which depended upon it: and 
accordingly the Court was for arreſting the judgment, for that 
it is all one as if A. had paid it, or the plaintiff had releaſed it; but 
it being ſhewn that the bond was part of the firſt contract, and 
conleyquently that the contract was not deſtroyed by it, judg- 
ment was given for the plaintiif, Noy 140. Oldſield's Caſe. 

J. . brought 1001. to pay to B.—C. who was B.'s daughter, 
Juatc/”d 201. out of the 1001. and went away with it. A. ſhall 
not be chargeable with the 20 l. till he ſhall recover the fame of 
the daughter; and an injunction was granted accordingly. 
Chan. R. 68. 9 Car. 1. Plomer v. Plomer. 

5. Giving ſecurity for purchaſe money is payment; admitted, 
_ Caſes 99. Hill. 19 & 20 Car. 2. Sir Joſeph Douglas v. 

ade. | 


dor's 


6. 950 l. is to be paid by vendee to vendor; vendee, by ven- 
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dor's order, pays 5091. part to a band creditor, and takes an afhigns 
ment to himſelf of the bond, and likewiſe pays other money to 
other creditors by vendor's order, but took ſecurity for repay- 
ment, on certain conditions. Decreed to be no payment to the 
vendor, ſo long as the aſſignment of the bond, and the ſecurity 
for repayment, were kept on foot, and not delivered up to be 
cancell'd. Fin. R. 84. Hill. 25 Car. 2. Magſon and Sitwell v. 
Fane, Clayton & al. | 

7. A nite drawn on A. to pay money for value received is 2 
good diſcharge of a debt, tho' the note be not paid, unleſs the 
creditor return the bill in convenient time, Per Holt Ch. J. 
Show 155. Paſch. 2 W. & M. Darrach v. Savage. 

8. A. gives B. a 8! , exchange on C. in payment of a former 
debt; this is not allowable as evidence on non afſumpſit, unleſs 
paid ; for a bill ſhall never go in diſcharge of a precedent debt, 
except it be part of the contract that it ſhould be ſo, 1 Salk. 124. 
3 W. & M. coram Holt Ch. J. at Guildhall. Clark v. Mundall. 

9. The plaintiff was indebted to the defendant upon twa 
notes; and the defendant obtained judgment at law againſt him 
| for the money; and then deſiring the defendant's forbearance, 
; he told him that if he <vould procure one Defoy to give him his nate 
| for the money, he would accept of it, and acknowledge fatisfaction 
on the judgment, and deliver up the plaintiff's notes; and being 
to go forthwith out of England, he left the plaintiff's notes with 
his agent here, to be exchanged for Deſoy's, in caſe the plaintiff 
procured them; and the plaintiff according,y procured tws notes, 
payable to the defendant, which he delivered to the defendant's 
agent, and took up his own notes, and the attorney at law ſtaid 
all further proceedings, but would not acknowledge ſatisfaction 
on the judgment, having no orders for it from his client; and 
before Defoy paid any of the money he failed, and then the defend- 
ant proceeded at law on the judgment z whereupon the plain- | 
tiff brought this bill to be relieved, and /uggeied that he had diſ- | 
counted the money with Dey, and made him ſatisfaction, but he 
made us proof 4 any ſuch thing, and therefore at the hearing his | 
bill was diſmils'd by the Maſter of the Rolls, and this decree 

was athrm'd by my Lord Keeper on appeal. Abr. Equ. Caſes 

146. Hill. 1700. Grubarr v. Gairand. 

10. When a merchant draws a bill uh a correſpondent, who 


accepts it, this is payment; for it makes him debtor to another a 
erſon, who may bring his action. 1 Mod. 37. Trin. 10 Ann. 
R. Per Parker Ch. J. in Caſe of Louvicre v. Laubray. : 
| a 
( 275 ] (F) What amounts to a Payment. Retarner. ſ 
( 
1. DEST upon an obligation with condition that F the defend- I 
| ant grants to the plaintiff before IV hitſentide the leaſe and 


farm of the mill of D. habend. &c. till 6 l. be paid, that then &c. 
and ſaid that before Whitfontide the defendant leas'd to the plaintiff 


the mill far term of ten years, rendring ſuch rent per ann. & c. an p 
that the plaintiff ſhould retain in lis hand all the rent which Hou | N 
£ | amou 


RX S. . — 


Papment. 


amount to 61. And per Needham, this is good, tho' the rent 


and farm were not in eſſe at the time of the obligation 
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made, but the leaſe was made after; but Laicon contra, 


and that the retainer of the rent till the 61, be paid, is as 
good as payment of the rent or grant to the plaintiff of the 
rent, till OJ. be paid; et adjornatur. Br. Condition, pl. 81. 
cites 37 H. 6. 26. | 

2. In prohibition the ſuggeſtion was, that the Queen, and all 
thoſe whoſe eſtate &c. had us'd to pay to the rector of K. 
25. 4d. per ann. in ſatisfaction of 7:/hes, In evidence it ap- 
peared that the Queen had the eſtate of the abbot of K. who 
was owner of the land, and likewiſe rector in fee in right of his 
abbey. And it was inſiſted that this did not prove the pre- 
ſcription, becauſe neither the Abbot, nor the Queen who had 
his eſtate, could pay themſelves, But the Court held otherwiſe ; 
for that the unity of the inheritance of both was not a diſcharge 
in perpetuum of the tithes or modus. And if ſo, then the re- 
tainer ſhall be ſaid payment to himſelf. Mo. 5 27. Mich. 40 & 
41 Eliz. B. R. Chambers v. Hanbury. 


(G) Made; How it may be. By Parcels. 


1. JN Caſe the plaintiff declared that the defendant, in con- 

fideration the plaintiff would forbear him a debt for a 
certain time, promiſed to pay it at tus ſeveral days, and ſhewed 
which in certain. And it was mov'd in arreſt of judgment, 
that it is not mentioned by what portions the debt was to be paid. 
Per Clench J. the deſcendant has liberty to pay it 1 at portions 
he pleaſes, But, per Gawdy, he ought to pay it by egral portions 3 
as a rent reſerv'd payable at two feaſts, without ſaying by what 
portions it ſhall be paid. "The Court agreed that the objection 
was not good caule to arreſt the judgment. 43 Leon. 235. 
Mich. 32 Eliz. B. R. Brewin v. Mansfield. 


(H) Made; At what Time it ought to be. 


1. ] FI /el' my hor/e to you for 20 l. you ſhall not have the horſe 

if you an nit P the niatiey preſently for tho' I am content 
that you ſhall have hun for 20 l. yet if it is not paid preſently, but 
anther comes and gives me 201. for him, and I accept it, there the 
ſccond ſhall have it, and not the firſt, who did not pay me. Per 
Carell Serj. which Fitzh. J. and Brudnel Ch. J. agreed. 
Dr. Contract &c. pl. 15. cites 14 H. 8. 19. 


the vendor ſhall have action at the day. Per Fitz. Br. ContraQ, pl. 15. cites 


2. But if you arc in the market and offer me a piece of cloth 
for 208. and I agrec, and as I am telling the money anather comes 
and gives you 20 C. for it, and you agree, yet I ſhall have the cloth; 

Vor. XVI. + for 


S. C. cited 
Mo. 532. 

in Caſe of 
Benton v. 

Trot, 


But if a fue 


ture day of 


payment be 
agreed, then 
'tis a good 
bargain, and 
the vengee 
has poſſeſ- 
ſion imme- 
diately; and 
14 H. 8. 19. 


276 ] 
But if I de- 
par!, ant 


befare my 


2 ws 1 3 = 
— — — 28. — — r _ — 5 _w = — * — 
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_— for there is no default in me. Per Broke J. which Pollard 


L the vloth J. agreed. Br. Contract, pl. 15. cites 14 H. 8. 825 


to another. 


not azve el cloth, becauſe 1 did not pay preſently, nor no day of bame nt was given between us. 


Per Breu | which Pollard J. agreed. oa; therwiſe it ſeems, f vendor bad agreed te /tay till the 
te ee fetched the ms aey fre * EI 57 Br. Contract, pl. 15. cites 4 H. S. 19.—Gut if the 
bend and vendee are agreed for 2s. 725 the VER. go aeliwvers the cloth to the vendee, and he ace 


ce pd it. this is a periec: harzain ; and io ſee a d. ver / i'y vetween a pas rfc bargain and a communis. 
ca:ien, Per Broke J. Br. Contract, &c. pl. :5. cites 14 H. 8. 19. 


2. But ſale of ſtuff fr fo much as J. N. ſhall arbitrate is a 
good contract, if he arbitrates what, Kc. and if he will not arbi— 
trate any ſum,.t? tuen the bargain is void; per Pollard, to which 
Brudnel Ch. } agreed; and by him, if J. N. was preſent, and 

evould net ſir, the bargain is void; but if he be abſent, the bur- 
gain is good "till J. N. refuſes to ſay what Dal! be paid, and the 
party ſhall have 7e. 7ſonable time to move J. N. what he ſhall ſay 

c&c having regard to the diſtance of the place where he dwells. 
Br. Contract &c pl. 15. cites 4 H. 8. 19. 

4 And a man may fell his ſtuff for 10/. upon condition that he 
ſhall hav it again when he comes ts Paul's, and by the performance 
&c. the bargain ſhall be void. Per Pollard. Br. Contract &c. 
pl 15. cites 14 H. 8. 19 

5. And if a man ſells his horſe for 10 l. and accepts 1 d. in 
earne/i, it is a good contract; and the vendee ſhall have the 
horſe, and the other ſhall have an action for his money. Per 
Brudnel Ch. J. Br. Contract, pl. 15. cites 14 H 8. 19. 

6. A differente was taken, where a day of payment is limited, 
and where it is not: for in the firſt caſe the contra is goud im- 
medliately, and an action lies for it without payment; bui in the 
other caſe rot. As if a man buys of a draper twenty yards of 
cloth, the bargain is void unleſs the. money is paid immediately; 
but if a day of payment be limited by the parties, in this caſe 
ane ſhall have an action of debt, and the other an action of de- 
tinue Hill. 28 H 8. Dy. 30. pl. 203. | 

7. If 1 zn -onfider my of 1ol. to be paid at Michaelmas promiſe 
you g hor, it is no ple 1x that the money is nit paid. Dy. 76. 
pl. 3% mars. And ſays it has been. often fo adjudged. 

There are Hur times of | payment of rent: 1. voluntary, and 
n. g; ry; 2. voluntary, and in /ome ca e ſatisfactory, 1 in ſome 


caſe not; 3. les ond ſl rtisfe ory abſult lely, and not coercive; 4. legal, 


ſatisfucterx, Cn coercive. See 10 Rep. 127. b. Mich. 11 Jac. in 
Clunn's Caſe. 


Too Tri 1 . Et . 

K. (J) Made. At what Time it may be. 

4. 

A promiſes 1. Bond was 1 pay at, or before the 25th of March, and the 
1 3 obliror tender'd the mgney the 24th. And the queſtion 
3 was, whether the bond was forfeited ? Per Anderſon Ch. J. 
gza=t re. If he had tender'd in the Int inflant of the 21th day, he had 


7%, 41 fo- ſav'd the obligation: for the word (befcre) continues the whole 
yet. A. 13 time 


8 


WY CY Was 


pl. 266. Paſch. 25 Eliz. Anon. Pack. 


vou for that omiſſion; and of that opinion was Hutton J. but 
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time ſrom the date of the bond 'till the firſt inſtant of the 25th not bound 


day; and where a man has liberty of time to do an act, he ſhall 3 PV _ 


do it in the laſt inſtant of the time. But the other Juſtices hour of the 
were againſt him, and thought that the word {be/re } was to have day, and B. 
no other conſtruction, than that thereby the obligor might be ad- ht not 

RW g : | 5 3 to regueſt it 
mitted to pay it before the day, by agreement of the abligee. Qutere; beſore; per 
for it ſeems that is no more than the law allows. Mo. 122. Coke. Roll. 


13 
Jac. B. R. IIudſon v. Barton. — Roll. makes a quære. 


2. In debt upon bond, the condition was for payment of a [ 277 J 


| ſum at a certain day and place. The defendant pleaded pay- Dy. 222. b. 


| . EST p!. 22. mn 
ment at the day and place, according to the condition; and mare. Mo 


upon iſſue taken it was found that he paid it before the day, and S. C..—. 


at another place, and the plaintiff accepted it. And the defend- _ 193. 
ant had judgment by the opinion of the whole Court; for 31% 2 


payment before the day is payment at the day, Trin. 31 El. C. B. S. C. 
Cro. El. 142. Bond v. Richardſon. Ow. 45. 


S. C. 
1 J. eon. 31m. S. C.—Sav. 56. S. C.— “ Mo. 366. pl. o. Anon. S. P.—Cro. J. 434. Hill. 14 Jac. 
B. K. Helms v. Erocket S. P.-Godb. 10. pl. 14. Mich. 24 El. C. B. S. P But that it not bein 
fleaded ſpecially, but generally, that he paid it according to the condition, the jury muſt find * 
the defendant; for that the ſpecial matter would not prove the iſſue. And Dyer Ch. J. ſaid that 
the plalutiff's countel miglit have demurr'd to the evidence. —Dy. 222. b. pl. 22. S. P. 


3. In debt on bond, defendant pleads payment before the day, and S. C. cited 
iſſue being taken upon it, it was found for the plaintrff : but upon Ts 
a writ of error the judgment was revers'd. For tho” if a ver- in Cate of 
dict had been for the defendant it would have been geod ; becauſe Martin 
payment before the day is payment at the day; yet being found 1 
Ver the plaintiff, it is become * an immaterial ie; for non-pay- that becaufe 


ment before the day, is no evidence of non-payment at the day; ſuch iſſue 


and it might he paid in the mean time. 10 Mod. 147. Hill. 1 
11 Ann. B. R. Merryl V. Jollelyn. | matter, the 
plaintiff 


* Cro, Jac. 434. Hill. 14 Jac, B. R. Holms v. Brocket, 


miglit demur. Ibid, 


(Kk) Made, at what Time; where he Day 1s un- 
certainly exprejjed. "2 


1. A Bind was to pav 20 J. al the Feaſt of our Lady, without li- 

+ miting in certain what Lady-day, viz. the Conception, 
Nativity, or Annunciation. Per tot. Cur. The deed ſhall be 
conflru'd to intend ſuch Lady-day which ſhould next happen and 
follow the date of the bond. 3. Le. 7. 6 Eliz. B. R. Anon. 

2. A flatute merchant was acknowledg'd for the payment of Bride: 16. 
$921. but no day of payment was limited, as mentioned in the 2 4 
ſtatute of Acton Burnel; and the lands being extended, an 8 .— 


2udita qugrela was brought, and inſiſted that the ſtatute was Win h. 8. 
Hick tord v. 
M .chin. 


the reſt of the Court held the ſtatute to be good. And they s. C. aud 
2 2 agreed 


* 


—— 
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ana the ar- and {aid it reward tor the book debt; but 


277 Papment. 


Hobart Ch. agreed that a day of payment is matter of ſubſtance; becauſe 
J. makes 2 „ thout it the Mayor cannot tell when to make execution, 
Acute mer- Mich appears here upon this ſtatute ; for as no particular day 
chan: de 79 is limited for the payment of the money, it is payable imme- 
pay 8 diarelv, and fo it is as certain, as if a day had been mentioned 
whether it in ze itatute; and of this the Mayor is ro take notice. And 
be p2yable accordingly judgment was given againſt the plaintiff in the 
> avi = nog audita quercla. Jo. 52. Mich. 22. Jac. C. B. Matkelyne v. 
men, be Higtord. | | 


ſt, as of a | | 
11 . Davis's Cafe. S. C. but ſays, a ſuperſcdcas was awarded upon the extent, the 
ſtatute being void for the omitſion of the day of payment. 


(I.) Payment, Iimited in the Disjunctive. 


Het. 54. 1. B OND fer payment 40 l. annually during the life of B. at 
En the Feaſt oi: St. Michael and the Annunciation, or within 


[ 278 ] thirty days after every of the ſaid feaſts. B dies within the 
of leflee tor thirty days. Held that this is a diſcharge of the payment due at 


— the feaſt before his death, Cro. E. 380. Hill. 37 Eliz. in 
eming 3 . 711: 
Ch. J. . Scace. Price V. llliams. 


J. 228. 1: Cue of Barwick v. Foitcr. 


(M) Applicatiom, How. Ile ſoall apply the Pay- 
| ment. 


If one pays r. TH deſendant being indebted to the plaintiff 2% band, 
. and allo un boek, for wares had of him, render'd the 
5 bend, money az an the bond at the day, which the Po accepted, 

the defendant ſaid, 
3 3 he paid it upon his bond and not otherwiſe, The plaintiff creed 
ſaith that be his beo as diſcharg'd, and brought debt an the bond, but adjudged 
wil receive againſt him; for the payment is to be in the manner the defend- 


ir fir @7- ant would make it, and not as plaintiff would accept it. Cro, 
oe Cale, 


pet il he re- Eliz. 68. pl. 19. Mich. 29 & 30 Eliz. Anon. 


ce:ves it, it 
ſhall be judged to be paid in ſatisfaction of the bond; for he muſt receive it upon ſuch terms as the 
cther will pay it. Sic dictum ſuit. Sty. 239. Mick. 1659. in Caſe of Bois v. Cranfie ld. 


2. The manner of tender and of payment ſhall always be di- 
"ax S. C. refed by him wvho makes the tender or payment, and not by him 
fays, the Who accepts them. And therefore where a leſs ſum was paid 
Cout in- in ſatisfaction of a greater before the day, tho? it was allowed to 
+1062 eu be a good diſcharge, yet becauſe the * did nat plead that 
1 paid it in ſatisfaftiin, but that he paid it generally, and that 
mention dhe plaintiff received it in fſatisfat'on, the plaintiff had oo nt; 
een 0. 5 Rep. 117. Trin. 44 Eliz. Rot. 501. C. B. Pinnel's Ca 


the form of 
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owes B. 2-1. by award aud 20l by bond. He pays 201. It ſhall be on which of both_ he 
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pleaſes ; for he and not the receiver is the f-/2 agent. Farr. 123. Hill. 1 Anne B. R. Stracy 


v. Sanders. 


3. Money paid before actual entry of judgment on bond is to be 2 Chan. 


taken as paid on the bond, tho? the judgme it be entred after, as oY 88. 
| | : Pegg . C. 25 
of a term before the payment. Chan. Caſcs 24. Trin. 15 Car. 2. Car. 2. 


Criſp v. Blake. 


4. Where intereſt is due on a hand, and the debtor pays we So where it 


fum lefs than the intereſt, the payment is to be accounted intereſt Te m5 it 
1 if d] . was to be 
only. Chan. Cates 195. Paſch. 20 Car. 2. Arg.—Ibid. 24 Arg. charg'd to 


in Caſe of Criſp v. Blake. the intereſt 

ſirſt. Mod. 
242. Paſch. 10 Geo, Boſtock v. Boſtock. Judgrent was had for principal and intereſt due on a 
b Decreed per Bridgman K. on aprea!, ani centirm'd per Finch K. that what ſum the obligee 
had recciv'd p::or to the entry of the judgmen: ihould go in diicharge of the interett, and what he 
received after the ud ment enter'd, ſhou'd go firſt to diſcharge the intereſt and then the principal, 
Fin. R. $9. Hill. 25 Car. 2. Criſp v. Bluck. 


g. A. is bound as ſurety for B. to C.—B. owes C. a further Tt _ 1 
debt of loc l. on ſimple contract. B. and C. come to a ſtated ac- — 5 f 
count for all monięs owing to C. as well for what was due on the % genes 
bond in which A. is bound, as for what is due to C. on fimple ray paid. 
contract; and there being due to C. 85 l. B. makes a tf of /ale — 
treards ſatiiſuctian of the while debt ; and decreed, that the money and chooſe 


ariſing by the bill of ſale ſhall be applied towards diſcharge of aue what 


| . . —— . . debt t — 
both debts in proportion. Vern. 34. Hill. 1681. Perris v. iy it, wth 
Roberts. | on p'yment 


tie debtor 
made no diſtinction how he paid it, but the payment (in the principal caſe) being purſuant to a pre- 
ceding account of both debts, the payment ſhall be intended according to the account, viz. n * bath 
debts, and ſo thal be p:oportion'd ratably on both debts; per Ld. Chancellor, and fo confirm'd an 
order ot the Maſter. 2 Chan. Caſes 4. Hill. 33 & 34 Car. 2. Perry v. Roberis.* S, P. but 
obſcurely expreſ;'d, Show. 216. Paſch. 3 W. & M. Styart v. Rowland. 


6. A creditor by judgment and alſi by bond receives 2001. of the | 279 J 
purchaſor of the eſtate of the debtor, but gives no notice to the 
purchaſor, that it was to be apply'd towards payment of the 
bond debt. Per Cur. it ſhall therefore be apply'd towards ſatiſ- 
faction of the judgment, the 2001. being part of the purchaſe 
money. Vern. 468. Trin. 1687. Brett v. Marſh. 

7. A. whillt a trader owes 100 l. to B. and leaving off bis trade, 
borrows of B. 100 l. more.. pays B. 1001. not mentioning 
which. Per Holt Ch. J. it ſhal! O apply'd to the former, ſo that 
the creditors ſhall never charge him with a commiſſion of han- 
ruptcy for that 1001. which remains. Cumb. 463. Mich. g W. 3. 

\non. 

8. A. was bound to pay B. gol. Afterwards C. became ſurety 
with A. for 160 /. part of the 500 J. and then A. raving a judge 
ment for good. ag, J. S. affigned e B. cowards ſatisfying 

debt. B. received ſereral ſums on the judgment, and the 
Heriſß, by B. 's conſent, let A. have 80 l. F the money levied on the 
jud ment afligned to B. This will not any ways help C. and 
go in diſcharge of any part of the col. he is ſurety for. But 
if B. had actually received any money, and had afterwards lent 
2 3 it 
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279 __ Payment. 


it or any part of it to A. then C. would have been eaſed by it. 
Per Ld. Wright. Ch. Prec. 178. Mich. 15co. Halford ev Byron, 


See NMatims. 9. A. indebted to B. by /pecia/ty, viz. articles under hand and 
* ſeal, and alſo on /imple contra? on a running account, pays 
$ Noe. 236. ſeveral ſums, and entered them on his own book, as paid on ac- 
Anon.—A. count of what was due on the articles. Per Cowper C. Dice 
= ooo guid ſolvitur, ſelvitur fecundum moduni folventts, is to be under- 
«rd aj; for ſtood when the perſon paving declares at the time of payment, on 
goods i B. what account he pays it; but if the payment is general, the ap— 
1 plication is in the receiver, and the entry in A. 's books is not ſuf- 
Ie ſhall be ficient to make the application. 2 Vern. 606. Hill. 1707. Man- 
Aiken io ning v. Weſtern. 

have been ; | . 
paid towards diſcharge of the moncy due on the mortgage, which carry'd intereſt. Vern. 24. Mich. 
1081. Heyward v. Lomax. —So 1t indebted by ud ard for goods. 2 Brownl. 197, It one owes 
401. by bond ior the payment ot 201, at ſuch a day, and 207. by contract to the tame periou, 
payable at the fame day; and at the day he pays 20 l. without telling tor which it 15, it ſha!! 
@ payment in equity upon the bond, becaule that is mott penal upon him. 12 Med. 559. Mich, 


13 W. 3. Anon. 


. 
»,S 
= 


(N) Plea. hat is a good Plea of Payment, 


I. PAyment is no plea, unleſs where the defendant cannot wage 
| | his lagsu. Br. Dette, pl. 96. cites 22 H. 6. 36. 
Br. Condi- 2. Payment to @ ffranger by command of the plaintiff is no plea in 
ae 1 debt of 10 l. to pay 5 l. but contra of payment to the plaintiff by the 
2 hands of a ffranger. But in debt of the penalty or of the. princi- 
pal ſum ſpecified in the writ of debt, payment is no plea. 
Br. Dette, pl. 15. cites 27 II. 6. 6. | 
3. Debt of 16]. the defendant Ji, that the pluintiF has received 
ö J. of it pending the writ and no plea, but thall anſwer to the 
debet; but acquiftance of part ſuſſices to diſcharge all the action. 
Br. Debt, pl. 137. cites 3H. 7. 2. 
4. And in debt for rent upon a leaſe for years, payment of 
* parcel in another county is a good plea, and ſhall abate all the 
| writ. Ibid. | 
Cro. El. 5. In debt upon a frgle bill, the defendant pleads payment 
455. 1 C. 201th acquitlaumt; upon Which iſtue was taken and found for 
642. S. C. the plaintiff. It was held that payment without acquittance is 
Chamber- no plea, and fo iſſue was join'd upon a thing not material; for 
_ if the detendant had paid the ſum without an acquittance, yet 
Jeak. 237 tlie ſingle bill had remain'd in force. But there having been an 
S. C.—Mo. iſſue join'd upon an ajhrmative and negative, and found for the 
10 plaintiff, it was held to be aided by the ſtatutes of jeofails; and 
11, 12. Sta- plaintiff had judgment, which was attirm'd on a writ of error. 
picton & 5 Rep. 43. Mich. 37 & 38 Eliz. B. R. Nichols's Caſe. 


Bowet v. 


Trewlock. 
8. P.—-Cro. El. 157. Etnam v. Tottam S. P.—-—Cro. E. 824. Colbrook v. Fofter. S. P.— y 


25. b. pl. 169. Anon. S. P. per Montague. — Dy. 51. Mich. 33 H. 8. B. R. Waberley v. Cock- 
ercl. S. P. Arg.—S. P. and a tortiori, it is not a good plea in a ſire faciar xnpor a judgment, which 
is a debt upon record, Reſolved per Cur. Trin. 35 Car. 2. C. B. Kot. 217. Ketteiby v, Hales.— 
To a nd wich condition indoried payment is a good plea b-fore breach, but not aftorwward 1, n0 
more than ts an action of debt upon a ſingle bill; for the benent of the condition is loſt when the 


breach is made. Per Holt Ch. |. Irin. 13 W. 3. 2 Salk, 303. Marle v. Make, 
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6. In debt upon ohigatian the condition was, that the defendant. 


ſhould pay from time to time the moiety of all ſuch money as he ſhall 

receive, and give account; and per Cur. payment pleaded is 
good without ſhewing the particular ſums ; but they agreed, that 
if the condition had been to pay the moicty of &c. without ſay- 
ing from time to time, it ought to be pleaded ſpecially. Quzre 
the diverſity. Sid. 334. Paſch. 19 Car. 2. Church v. Browne- 
wick. 

7. 4 & 5 Ann. cap. 16. /. 12. enacts, That in debt on ſingle bill, 
debt, or ſcire facias on judgment, defendant may plead payment in 
bar. In debt on bond, if the defendant before aftion brought hath paid 
the principal and interęſt due by the deferſance or condition, the ſuch 
pavment was not made ſtrifHy according to the condition or defeuſance, 
yet it may be pleaded in bar, and jhall be as effetuai as if the money 
had been paid at the day and place, according to the condition, and had 
been fo pleaded, | 


(O) Prof of Payment. What is. 


1. TH E Court inclined, that a receipt in the mortgage deed, 
and condition of redemption on re-payment of the money, 
and defendant's oath that he had paid it, was evidence enough 
of payment er ten years againſt any perſon. Chan. Caſes 119. 
Hill. 20 & 21 Car. 2. Goddard v. Complin 
2. Bill againſt an executrix for performance of articles, by 
which her huſband was bound to pay 600501. to the plaintiff, 
who acknowwledg'd the receipt of the whole, viz. 3000 l. in money, 
and the reſt by a conveyance of lands; decreed, that the ac- 
knowledgment is an evidence of the performance, fince the 
plaintiff made no further demand for ſeveral years; and it is unrea- 
ſonable to put an executsr ts prove a preciſe payment after io long 
a time, and the acxnowledoment under hand and ſeal ought to 
be concluſive, and diſmiited the bill. Fin. R. 246. Hill. 
28 Car. 2. The Duke cf Neucaſtle v. Cleyton. 5 


(P) Payment. Dewviſe or Settlement for Payment of 
Debts, How. Pari Paſſu. 


1. JA HERE an equity of redem»tion or trufl eſtate is deviſed for 
payment of debts, all debts {ſhall be paid eq uallv. 
* Put if ſuch deviſe be alſo made execttor, then do the lands fo de— 
viſcd become legal affets, and then debts muſt be paid accord- 
ing to their precedency or ſuperiority at common law, and this 
is {aid to have been relolved in Caſe of Hixing v. NokLy, and 
decreed accordingly here. Vern. 63. Mich. 1692. Girling v. 
Lee. | 
2 Vern, 405. Mich, 1700, S. FP, —_— Prec. 127. Mich. 17. Cutterback 
| 4 


* 5. P. 
(Suan. Caſes 
275. Pach. 
28 C % 
VWhitron v. 
Lloyd. — 
8. 
Vern. 248. 
N.ch. 1691. 
Gicaves v. 
Powell. 
v. Smith. — 
Chan, 
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1 Payment. 


Chan. Prec. 136. Mich. 1709. Bickham v. Freeman. — Lord Cow per thought the accident of being 
made executor (which Mr. Vernon inſitted ſtrongly upon} ought to make no ditterence in equity, but 
that all creditors ſhould be confidered equally, and would fee precedents, thhurh Mr, Vernon faid it 
had been a ſettled diſtinction, and that there were ſeveral precedents in point. Ch. Prec. 4 8. Prin. 
1715. Challis v. Caſborn. 

A distinction was taken Arg. that u here a deviſe of lands to be ſold for payment of debts is made 
to executors and heir beirs, they are legal aſſets, and debts mutt be paid in a courte of admin iſtra- 
tion ; otherwiſe if deviſed te H Er 20h9 were no! executors, or 29 execuio!'s and a third perſon a 

ranger, in either of which cates they would only be equitable aſſets; but at the firſt hearing the 
Maſter of the Rolls ſeemed not to agree, in regard generally all deviſes for payment of debts are to 
executors; but in the principal eaſe, the premiſes deviſed being mortgaged in tee by the teſtator, and 
he having nothing but an equity of redemption, it was reſolved by Lord C. Kine, that it could be 
only equitable ailets, and contequently muſt go amongtt all the creditors equally; for as much as a | 
dedt by judgment, and a debt by timple contract are in conſcience equal, 2 Wm3's Rep. 4:4 to 
416. Trin. 1727. Deg v. Deg. 


Debts on 2. A. having mertgoged his eftate ſeveral times ever, and for 


udoment's 4 f . X 
FS heir near the full value to each mortgagee, and being likewiſe in- 
own na- debted on judgment bonds and ſimple contracts, fettles his 
ere eſtate for payment of his debts; the rea Heute ſhall be firſt 
nds, ma. -4 * <P * . K * 7 i 2 

e paid, and then the bonds and ſimple cortract debts in an average. 
orit» where Vern. 101. Mich. 1692. Child v. Stephens. — And a judgment 

; p ; 1 C 7 - . 

end are not decreed to take place of the aſter-mortgagces. Ibid. 103. 
feit/ed for 8. C N 9 

payment ß 
debts ; but where they are * giver te pay deb“ ard legacier, they ſhal be paid in equa! proportion. 
Chan. Caſes 32. Mich. 15 Car. 2. Wolitoncroft v. Long. Sec. Chan. Caſes 248%. Mich. 25 & 
27 Car. 2. S. P. but no judgment. Hixony, Witham. ——; Chan. Rep. 12. S. C. * I; lands 
are devifed or conveyed to pay debt, the payment muſt be in propurtion. equally of debts by bond or 
otherwile, 2 Chan. Caſes 201. Nlich. 26 Car. 2. Parker v. Dee. 


Ar Lord 3. A. being indebted to B. C. D. E. and F. conveyed lands to 
mera the uſe of himſelf for lite, and after the uſe of his will, and by 
22 . * «* 7 -4 . „ 9 0 . 
that when his will dewiſed io B. and C. for the payment of his debts and died. 
lands are B. and C. fold the lands and paid themſelves, and ſuch other cre- 

feitied for 1: 2 ere ſureties to f. «bo 3 7 R 55 
, editors as were Jjurcties to for A. by which the aſſets were 
payment of chauſted and nothing left 5 
debt gene- CXnaukcd and NOUNS left to Pay . and F. „ brought 
rally, all their bill to have a proportionable ſatisfaction, which was de- 

1=Creuitors * ' . 159 5 N 
a ty creed accordingly. 2 Ch. Caſes 54. Trin. 33 Car. 2. Gell v. 

re 2A. ; * 1 S 0 
Int tied, ad Adderley & al. Truſtees of Agard v. Smith the adminiſ- 
in fuch caſe trator of Agard. | | 

- 0 

dedtz with - 
or without ſpeciaity are equally regarded; for though there is a difference in caſe of executors who 
are to pay ſpecialties before promiles, that is ax arii/icial preference by law, but naturally a debt by 
contract without ſpecialty is as juſt as the other; and the conveyance to the truſtees (be ing theme 
ſelves creditors and {uicties tor a guad) does not give them ary preterence. Ib id. Ard though 
eme circum Farce: in this caſe micht give hope or contdcnce to tle truttees, that they might preter 
themlelves, viz. that B. ws his fervant. and C. l-nt his moe, at the time of the conveyance, and 
ſome ſp:eches tending to ceclare ſucl. treit. yet that alters not the cale ; beides, that ſuch truſt was 
knce the ſtatute of frauds 2. perjuries. Ibid, 


4. A term was in truſt ty raiſe any ſum not exceeding 1590 /. 
for payment of debts which he ſhould owe at his death. He 
borrows 10001. of J. S. and by deed apprints bis truſtees to pay that 
1000 /. out of the truſt eſtate, and dics indebted to ſeveral other 
perſons in more than the 15201. would pay, decreed the 1000). 
to be paid in the ſirſt place, Ch. Prec. 44. Paſch. 1692. Sey- 
mour v. Fothes y. | | 

5. A. 


Payment. - a 


5. A. deviſed his real and perſenal eftate for payment of debts — * * 


and legacies. B. a creditor gets judgment againſt the executor, ane 
and then he and other creditors that had not judgment joined in a bill, the differ. 
and had a decree for ſale of the eſtate and payment of the debts ence uſually 
in proportion. B. proved his debt, received ſeveral dividends, — be 
and then petitioned for a re-hearing ; for that he being a judg- iz law and 
ment creditor ſhould have preference to other creditors as to the M in 
perſonal eſtate. But the Court would not alter the decree for t 3 


: without an 
the reaſons above, and thought if any preferences were to be, B. reafon or i 


ſhould bring what he had received into hotch-pzt, and ſhould then [ 282 ] 
0 


take either all laau, or all equity; per Ld. Wright. Ch. Prec. 190. —— 
— > 4 and contrar 

Paſch. 1702. Shepherd v. Kent. 5 
known rules 


of law; but in caſe of lad deviſed to be ſold for payment of debts, this Court always decrees the 
profits ariſing from the ſale equally among all the creditors ; but then this may be confidered as a gift 
of teſtater among all the creditors, and this Court will make no diſtinction where teſtator did not, 
Chancery being as it were his truſtee, 10 Mod. 427, 428. Mich. 5 Geo. 1. Wilſon v. Fielding. 


6. A judgment obtained after a conveyance made for payment 
of debts ſhall not affect the eſtate as a judgment, and ſhall only 
be paid in proportion; per Lord Harcourt. Chan. Prec. 310. 

Hill. 1710. Stephenſon v. Hayward. | 
7. A term is raifed, and the truſt declared to pay all debts in Bit fee 2 
prepertion, without preferring one debt to another ; the bond credi- * 3 
tors were ſatisfied part of their debts by the cxecutors out of the 1727. Die 


perſonal eſtate ; notwithſtanding which, Lord Harcourt held, ». Dzc, 


: G EG” . 2.1 Where A. 
that they may ſtill come in for the remainder in proportion with 7-2, 


the ſimple contract creditors; ſor the las gives the fund of the his real and 
perſonal eſtate to the bond creditors, and the party gives the 8 F Tegenal Fe 
the truft term; and the clauſe that no debts ſhall have preference, - *2 % 
. . . . PA exec Ter 
muſt be intended only with regard to their ſatisfaction out of the ad their 
truſt term. Wms's Rep. 228. Trin. 1713. Car v. the Counteſs %, in 


ment ot all 
bis debts ; it was decreed by the Mater of the Rolls, and afürmed by Lord C. King, that though 
the /pecialty creditors might have the preference out of the perſonal eſtate, yet if they do ſo, and 
would afterwards come in upon the lands fo devited, they thould iult bring inte hereh por what they 
had received out of the perſonal eftate; tor the teſtator had connected his real and perional eſtate 
_ % view that all ſhould go equally, and he might give his equitable atlets upon what terms he 
p L 


8. A. deviſed his lands for payment of all debts, but did not deviſe But if the 
them zo be ſold fer payment of debt, but permitted them to deſcend wal. 


4 i l any A en 
charged with the debt, and therefore it was inſiſted, that they 4raughr had 


were legal afſets by deſcent as to the bond creaitors, and charged Jed he 


only in equity by the will as to ſimple contracts, and Ld. C. — _ 


Parker held, that the bond creditors ſhall be preferred to thoſe bond cre- 


by ſimple contract. Wms's Rep. 429. Paſch. 1718. Freemoult v. ditors Bol 


Dedire. 8 


tions, they ſhould have been paid only their ſhare out of the aſſets; per LA. C. Parker; and he 
faid it is obſervable, that by the expreſs words of the ſtatute of 3 & 4 WW. & IM. 14. where there is 
any deviſe or appointment by a will of lands for payment of drvtr oy portions to children, other than 
the beir at law, according to an agreement belre morriige, /uch will /ha!l be of force. Wms 


Rep. 430, 431. Paſch. 1718. Freemoult v. Dedite, 
9. There 


e 


I * 


_ - > 


3 he 
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. 
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9. There is a difference in equity, when a debt by ſimple con- 
tra is turned into a debt of a ſuperior nature by a jude ment confeſs 
fed by bellator, and when by the executor ; in ſuch cate the former 
{ſhall have a preference according to law, with reſpect to the 
equ table aſſets, but not the latter; per Parker C. 10 Mod. 426. 
Mich. 5 Geo. 1. Wilſon v. Fielding. | 


(Q) Vat Debts are to be paid by Virtue of ſuch 
Deviſe or Settlement. 


I. A Settles lands for payment of his debts; the lands fo ſet- 
.* *© tled ſhall be liable 2% debrs of A. as he qawas executor of 
B. his father. Chan. Rep. 249 16 Car. 2. Fleming v Taylor. 
2. A. was indebted 1001. and made B. his executor and dy'dy 
B. made C. his executor, and devifed to C. lands to pay his 
debts. J. 5. to whom A. was indebted, prays ſatisfaction out of 
the perſonal eſtate of A. and B. and out of the lands. This 


[ 283 J proviſion of the deviſe of lands to pay debts does nt extend to 


debts of A. nor to make fatisfaction out of the lands if B. had 
a fe the perſonal eſiate of A. to the value of the debt. For 
this devaſtavit by B. tho? it is a charge upon him, yet is not 
within the will of lands charged for payment of debts ; for it is 
not properly a debt by contract, but ex malejicis, which is not with- 
in the meaning of the will; per Finch C. 2 Ch. Cafes 215. 
Paſch. 28 Car. 2. Price v. Morgan. 

3. Lands are fettled for payment of debts, amounting to a ſum 
in gr:/s, viz. 10001 they are liable to pay the iatereſt as well as 
the principal, and {hall make good what ſhall be paid out of the 
perſonal eftate. Fin. R. 286. Hill. 29 Car. 2. Shipton v. 
Tyrrell. x | 

4. A. makes a deed of truſt for payment of his debts, to 
take effect after his death; the words in the deed were ( monies 
oxwing by him); and a ſchedule was annexed to the deed, wheres 
in mention was made of loco l. owing to A. and 5ool. owing 
to B. and then there is this item, viz. the ſum of 39091. owing 
to other perſons. Decreed, that the lands ſhould itand charged 
only with ſuch debts as were owing aft He time of making the 
deed; and Finch C. ſaid it was ſo in all caſcs where a deed is 
made for payment of debt; exuing, unleſs it be expreſſed to be 
for payment of ſuch other debts as he ſhould after contract, or 
to that effect. Vern. 28. Hill. 1681 Purefoy v. Pureſoy. 

5. A. has a decree againſt B. for 2700 l. debt. B. appeals to 
the Houſe of Lords, where the decree is aſhrm'd; B. petitions 
and has an order for re-hearing, and being extremely affected 
with his ill ſucceſs falls ill, makes his will, and deviſes his lands 

for payment of his debts. Per North K. It cannot be ſuppoſed 
that B. who deny'd A.'s debt on oath, and dy'd his martyr in his 
cauſe, ſhould ever intend any benefit of this truſt to A. So in 
caſe of a verdict, and he had brought attaint and made ſuch ſet- 

tlement, 
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tlement, the debt recovered by the verdict could never be in- 
tended to be ſatisfied. But at length decreed, that after all debts 
on ſimple contract were paid, A. ſhould be paid his debt if he 
could find aſſets. Vern. 142. Hill. 1682. Norden v. Norden. 
6. A. while a Student at Cambridge, and being but juſt come 
of age, was drawn by circumvention into a covenant for payment of a 


er's portion which he was nt ctherwiſe liable te, and which he aſter- 


wards refuſed the payment of, and refus'd to levy a ane of his 
lands, though decreed ſo to do, to ſubject to the payment of it. 
Afterwards he deviſed his lands for payment of his jut debts. The 
queſtion was, whether this conteſted debt ſhould be paid? and 
that it ſhould not was cited the Caſe above, of NokDEN v. 
Nokprx. But Ld. C. Jeffries ſaid, The law has ſaid it is a juſt 
debt, and therefore it muſt now be taken as ſuch; and had not 
the lands been deviſed, but have deſcended on his heir, they 
would be aftets, and liable to the covenant; and decreed the 
debt with intereſt. Vern. 431. Hill. 1686. Lord Hollis v. Lady 
Carr. | 


7. A. by will gives B. 400 J. in ſatisfaien of all manies owing Chan. Prec. 


to him, and ſubjects his real eſtate to the payment of his debts. 3, er T 


A. ewed B. 800 J. but it was barrable by the ſtatute of limita- recites in his 
tions. The Lords Commiſſioners decreed the payment of the will, where. 


[6 * - , 1 — as He is in- 
whale 8001. notwithſtanding the words of the will and the 7,0 . 


* ſlatute of limitations. 2 Vern. 141. Trin. 1690. Gofton v. 388. 7 D. 
Mill. 400 J. &c. 


when he 

really owed B. 400. and D. 5col. &c. and afterwards by that will ſubjects his lands to the pays 
ment ot his debts, they would be liable to pay all that was due to B. and D. &c. notwithſtanding the 
teſtator's talen recital; per Ld. Rawlinfon, Ch, Prec. 10. Trin. 1690. in Caſe of Coſton v. 
Mills.—* S. P. 1 Salk. 154. 1707. + Anon. + 2 Wms's Rep. 274. Arg. es this as the Cale 
ol Stagger v. Welby. Aud upon producing this Cate Ia. C. King over-ruicd a plea of the ſtatute 
of limitations. Irin. 1726. —But, on appeal to the Houſe of Lords, this decree was reverſed, and 
ordered the plea to ſtand for an anſwer, Ibid. Blakeway v. the Earl of Stratford. 


8. The plaintiff had brought his action againſt M. for lying | 284] 
eoith þis ꝛbife; and 13 January 1689, M. made a conveyance of ho - 
his land to truſtees, in 7ru/? to pay his debts mentioned in a ſchedule g 20 * 
annexed to the deed, and ſuch other debts as he ſbould appoint, Hill. 1699. 
within ten days in Hillary Term following ; the Song recovered S. C. 
oo. damages againſt M. and brought his bill to be relieved 
againſt the deed as fraudulent againſt him, and made to defeat 
him of his debt. Per Cur. This deed is not fraudulent either in 
law or equity for ſuch debts as are named in the deed ; for the 
plaintiff was no creditor at the making of the deed; and tho? 
it was made with an intent to preter his real creditors before 
this debt, when it ſhould come afterwards to be a debt; yet it 
was a debt founded in maleficio, and therefore it was conſcien- 
tious in him to prefer the other debts before it; but the plain- 

KA may come in upon the ſurplus after the debts mentioned in the 
chedule, or appointed within ten days, purſuant to it, are ſatis- 
fied. Mich. 1699. Abr. Equ. Caſes 149. Lewkner v. Freeman. 
9. The plaintiſf's relation (to whom he was heir) * 
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his wife pin-meney, which being in arrear, he gave her a note to 
this purpoſe, I am indebted to my wife 1001. which became 
due to her ſuch a day; after, by his will, he makes proviſion out 
of his lands for payment of all his . ebts, and all manies <vhich he 
owed te any perſon in truft for his wife; and the queſtion was, 
whether the 1001 was to be paid wichin this traſt? And my 


Lord Keeper decrecd not; becauſe in point of law it was no 


debt, for that a man cannot be indebted to his wife, and it was 
not money due to any in truſt for her. Hill. 701 But quzre, 
for the teſtator looked on this as a debt, and ſeems to intend to 
provide for it by his will. Abr. Equ. Cafes 66. Cornwall v. 
the Earl of Mountague. 

10. A. gave M. 2 mwife the foul difemper 22 upon which 
ſhe left him, and * S. lent her 30 l. te pay d. Tor. Sc. and for 
nece//arics, Atcerwards A. devited lands for payment of debts 
and died. On a bil! by J. S. it was held by the Maſter of the 
Rolls, that admitting the wife cannot at law borrow money fo 
as to bind the huſband, yet it being applied r9 her uſe for cure ond 
neceſſaries, the plaintiff, who lent it, mukt in equity ſtand in the 
place of thoſe who found and provided ſuch neceſſaries; and 
therefore as ſuch perſons would be creditors of the huſband, fo 
the plaintiff muſt ſtand in their place and be a creditor alſ., and 
directed the truſtees to pay his money and * Wrms's Rep. 
482. Mich. 1718. Harris v. Lee, 

11. A. an fant married without his father's confent, being 


diſcarded by him, b-r--wwed money to ſupport h: -mſeif a id wife to the 


amount of 130l. and having a conſiderable eftate in reverſion 
after his father's death, and ſoon after coming of age, he de- 
viſed his real eſtate to truſtees for payment of his debts avith in- 
tereſt, It was held by the Maſter of the Rolls, that there not 
being in this caſe any circumſtance of fraud, and the money 
not being 2dvanc'd to ſupply the intont's extravagancies, and 
the money being but M4 | l. and infant's eftate con{iderable, and 
he being on his father's dilpleaiure left deſtitute, and obliged to 
borrow for his neceilary ſupport, and conſltiering alfo particu— 
larly, that he did not barely deſire that his debts thould be paid 
but with intereſt alſo (which i is wnt/ ual), it was decreed, that this 
money actually lent as aforeſaid, though during tne teſtator's 
infancy, was within the truſt. W ms's Rep. 588. Trin. 1719. 
Marlow v. Pitfeld. 

12. If a man 4eviſes his lands for payment of his debt, this 
deviſe mes the land as a ſecurity or mortgage fir all the teſtatar's 
debts, as weil thoſæ by fmple contract as or ile, and the imple 
contract duuts . arry intereſi, as the land, which 15 the fund, 
yields annual profits; per J. ord C. Maccic „field, who ſaid it was 
the daily practice. 2 Wms's Rep. 27. Trin. 1722. Maxwell v. 
Wettenhall. 

12. If a zruft be created wp a ment of debris att ſperify= 
ing what debts, but as to one 4. 517 the party inte ſted in the © tate 
charged ferbids the trigices is pay it, as nit thinking it a real 2 Juf 
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debt; if the truſtees ſhould afterwards ſpontaneouſly pay this 
debt, they ought not to be allowed it. Arg. 2 Wms's Rep. 
454. Faich. 1728. in Caſe of Balſh v. Hyham. 


(R) Deviſe or Settlement for Payment of Debts or 
Legacies, Where they ſhall be paid Pari Paſſu. 


I. WW HERE lands are given to pay debts and legacies, they So where 
mall be paid in proportion; but in cafe of debts on 27 of 


- g > BID redempiion 
judgments that in their own nature charge the land, it is other- was deviſed 


wiſe. Chan. Caſes 32. Mich. 15 Car. 2. Woolſtencroft v. 7 

of debts a 
Long. . legacies, 
they ſhall be paid pari paſſu, unleſs the eſtate ſtood charged with the debts before, N. Ch. R. 202. 
Paſch. 1692. Powell's Cafe —-But if the lands are then mortgaged, prevents the judgment aſſect- 
ing the and. Arg. Vern. (4. 5. Mich. 1682. in Cale of Girling v. Lee.—-— Yet atter-judgmeats 
(hall be paid before bonds aud imple contracts. Vern. 101. Mich. 1632, Child v. Stephens. 


2. Legacy to an executor is to be paid in proportion with ? And gets 


others, ſo far as the eſtate will extend with damages, and it is Nell Ch R. 
not like the caſe at common law, where the exccntors pay their 142. S. C. 


own debts and legacies firſt, or him that tirl.* ſues, bis whole 
legacy before others. 43 Ch. R. 54. 22 Car. 2. Butler v. Coote. 

3. Truft was for raiſing portions and maintenance of children, 8. C. eited 
and for payment of debts; decreed per Bridgman K. to be paid as SIR Jou 


: 6 . : RewLEs's 
par! paſſu z but cn a re-hearing it was decreed by Finch K. that Case, and 


the children's maintenance ſhould be firſt paid, the debts in the decreed by 


next place, and the portions laſt. Fin. R. 88. Hill. 25 Car. 2. = 
dir Robert Bells v. Sir John Bells. paſſu, but 
| reverſed by 
Lord Nottingham, who ſaid, he would not make a man fin in his grave, and that he thought in 


72 of a truſt for payment ef debts and legacies, the debts ould be preferred. 2 Vern. 248. 
ich. 1691. f 
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4. A. deviſes his lands ts his executors toavards parment of his 
| debts and legacies. Per Finch C. Debts muſt be paid before 
legacies, and he took a ditference between ſuch appointment 


made by conveyance and by will, Chan. Caſes 275. Paſch. 
28 Car. 2. Whitton v. Lloyd. 


5. Where land is deviſed 29 be fold for payment of debts and The money 


legacies, Jeffries C. was of opinion, that the debts and legacies 2 he 
ihould be paid in equal proportion, without any preference to legal , 


the debts; and ſo it was reſolved in the Cate of Six JohN and the 
PowLts by the + Ld. Nottingham, that debts and legacies ſhould — = J 
be paid pari paflu ; but the Lord North reverſed that decree, and 


| , in propor- 
8 gave preference to the debts; and ſo likewiſe Ld. North de- tion; per 


. creed the debts to be firſt paid in the Cafe of“ HI RON v. 1 
Wurruau; but Ld. Jeffries declared he was not ſatisſied with vera. 133. 
that opinion, and would conſider of it. Vern. 482. Mich. 1687. Hill. 1640. 
c Golling v. Dorney. —_ R. 


196. Hin. 27 Car, 2. S. C. and ſodecreed per Finch K. cited 2 Vein. 406. Mich. 1700, Anon,— 
3 E But ſee pl. 3. and the note there. 
6. A. 
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2 Verd. 24%. 6, A. makes his nephew his ſole eecuter, and deviſes to him 
rage 3 and his heirs all his lands in truft to jell, and pay all his debts and 
v. Mcilt. his children's portions with the monies to be raiſed by the ſale, 
and perſonal eſtate; and gave 1001. to each of his children, of 
ſ 286 J] which there were nine. Per Lds. Commiſſioners, the deviſe 
being Vm and bis heirs, the lands mult go in a courſe of de- 
ſcent, and he muſt take as a truitee and not as an executor, and 
therefore decreed the debts and portions to be paid i proportion. 
2 Vern. 133. Hill. 1690. Anon. | 
So if itwas 7. Devite was 7s Zruftces for payment of debts and legacies, 
"Wa wed and the truſſees are made executors. The eſtate is dencient. 
r. 3. *. Per Cur. No doubt the truſtees being made executors, when 
Sir John the eſtate is ſold, the money becomes legal atlets; and debts 


Ro. i. ; 
See therefore mult be preferr'd. 2 Vern. 248. Mich. 1691. 
Whcre the Greaves v. Powell. 

dees are ; | 

made exccutort, the mode raiſed by ſale of the lands becomes /:gal aſſerr, and the debts muſt be 
firtt paid; but it is otherwiie where the dew//ees are nt executors. Per Li, Wright. 2 Vern. 405. 
Mich. 1c. Anon. 

So where the charge was with the payment ef all ſuch debts as I all owe at my death, and 40 
n the ſrvera! legacies herein after mentioned; and after g.ving teveral legacies, the teftator de- 
viſed ſeveral! copyhold lands, which he had furrengc:icd to the ute of his will, to his eldeit ſon and 
his heirs, ſubject to, and charged with all his juſt debts, aud the ſeveral legal ie: therein betore be- 
gueathes, and he made his ſaid fon executor. Ld. C. King faid that the words Tard alſo } were not 
material; but what was mott material was the deviſe to the ex:cutor, which muſt be taken to be to 
enable him to paythe debts and legacies, and his aſſets; and whether legal cr eguirabie aſſets, are the 
fame thing ; to; equitable aflets in the hands of the executor mult be applied as legal atlets are, frft 
4% puy debis, and then legacies ; and decreed accordingly. 2 Wms's Rep. 5 50. Trin. 729. 
Walker v. Meazer. © 

But where theie is a bare truſt for payment of debts and legacies, Ld. C. King ſaid it might be 
otherwiſe, and the legatees might then have a right to be paid equaily. 2 Wms's Rep. 552. Trin. 
37:9. In Cafe oi Walker v. Meager. | 

N. B. The FA adds a „re, whether it is not now the practice, in caſe of a truft for 
a payment of debts aud legacits, to preter the former? and refers to 2 Vera. 248. Greaves 


v. Poel. 


8. A. before the ſtatute againſt fraudulent deviſes, deviſed a 
reerold e/fate to his fecand'fon and his heirs, ſubject to the payment 
of debts and a legacy of 5ool. And the quettion being, whe- 
ther the debts ſhould be preferr'd to the legacy? Ld. Harcourt: 
ſaid he would expound the teſtator's meaning to be what it ought 
to be, viz. to pay his debts before he was charitable ; and de- 
creed the debts to be firſt paid. 2 Wms's Rep. 551. cited Arg. 
as tie Caſe of Petre v. Bruen. 
S.P. Chin. g. A mortzagec, who had nothing left but an equity of re- 
i demplien of the mortgaged lands, deviſed the ſaid equity of re- 
Car. 2. demption for the payment of his debts and ſome legacies which 
Wonlften= he had bequeathed to ſeveral perſons by his ſaid will. It was 
pon 2 decreed, that if the eſtate did not ſtand charged with the debts 
which fle at: before, but only by the will, in ſuch caſe, both creditors and le- 
Fr 2- patces ſhall come in pari paſſu. N. Ch. R. 202. Paſch. 1692. 
its Powel's Caſs. | 
to. One who had formerly compornded debts with his creditors, 


S I. Ci: | 
„ C2 s and thereupon was releaſed by them, proving afterwards fortunate 
wo in the world, made his will, and thereby gave feveral /egacies 3 
. C. and among others, to ſuch of bis creditort as had compounded his 


deit; with Lim &c, Ihe Court thought that by the releaſe the 
debts 
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debts became extinct, and ſo theſe compounding-ereditors le- 
gatees were out of the caſe as creditors, and muſt now claim as 
voluntary legatees, and could have no other title than to the le- 
gacies in ſuch manner given by the will, and not to be preferr'd 
in payment, the perſonal eſtate not being ſufficient to pay all. 
2 Wms's Rep. 291, 293, 296. Trin. 1725. Coppin v. Coppin. 


(8) What is a gd Deviſe, or good Seltlement for [ 287 
5 Payment of Debts. 


I. DEED in truſt to pay debts, tho' the creditors are not parties, It * not a 
and us certainty of debts therein appearing, yet is good 8 e 
againſt an after purchaſor, who had notice of this truſt. 2 Chan. per LA. 


Rep. 30. 21 Car. 2. Langton v. Tracy. K. Finch. 
P. 3 5 7 Chan. Caſes 
249. III. 26and 27 Car, 2. Leech v. Leech. ¶ But in this caſe nothing is mentioned of notice.] 


2. A. ſeiſed of land in fregſinple, bequeathed it to his executor to 
pay debtr, ihe executor has no eſtate of frechold; for if he 
ſhould, it mult be either for life, which might ſoon determine 
before debts paid, or in fee- ſimple, which would carry away the 
land from the heir for ever; when perhaps a few years profit 
might iuthce to ſatisfy the debts : and alfo by death of the exe- 
cutor, the land ſhould deſcend to his heir, and not to go to his 
executor, who would be executor of A. the firſt teſtator. Went. 


Off. Execu. 253. 


(T) Mat ſhall be liable to the Payment, or ſhall 
be ſaid charged. 


I. R Everfion after an eſtate tail (the eſtate tail being determi- 
ned for want of iſſue) is ſubject to truſtees for payment 
of debts. 2 Chan. Rep. 208. 32 Car. 2. Bruce v. Gape. 

2. I will all my debts ſhall be paid before any of my legacies or 
gits herein after mentizned; and then deviſed ſeveral pecuniary 
legacies; and after, in the ſame will, deviſed lands to J. S. on 
condition to pay a certain rent to J. N. and other lands to J. S. 
on condition to pay 5 l. per ann. to J. D. Quzre if theſe lands 
are by the will ſubjected to the payment of the teſtator's debts, 
or only to the payment of the particular rents thereunto de- 
viſed? Per Cur. The lands are not 1 to the payment of 
teſtator's debts. 1 he general clauſe in the beginning of the 
will ſhall be intended only of the perſonal eſtate, and the pecu- 
nary legacies thereout deviſed. Vern. 457. Paſch. 1687. 
Eyles v. Cary. 

3. A perſonal eſtate not ſpecifically deviſed is to be applied to 
payment of debts, and the rea/ e//ate ſhall not be ſubjected 

thereto, 


a purchaſor, - 
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thereto, but only /bplementarily. 2 Chan. Rep. 382. 1 Jac. 2. 


Middleton v. Middleton, 

4. A. ſeiſed in fee, deviſed his lands to B. and the heirs of his 
body; and in the ſame will d red B. to pay all his debts. Ld, 
C. Jeckries decreed the lands thould ſtand charged with pay— 
ment of the debts, tho' it was but a kind of deviſe for that purpeſe 
after an eſtate tail; and aſſrmed in domo proc. N. Ch. R. 178. 
Mich. 1691. cited as PELHAM's Cafe in the Caſe of Webb v. 
Sutton. — But it ſeems that a deſire to pay a money legacy is no 
charge on the land. Ibid. 

5. A. ſeiſed of freeheld and copyhitd land, ſurrenders to the 
uſe of his will; and then devifes to B. al! his goods, chattles and 
eftates whatſoever, upon condition that the pay his debts and lega- 
cies, and makes B. executrix and dies, leaving C. the defendant 
his ſon an infant. B. dies before probate of the will. On a 
bill by the creditors for the ſale of the eſtate, the perſonal eſtate 
being deficient, the Court thought the words, with other circum- 
ſtances of the cafe, would pats. the lands, and decreed a ſale, 
and the heir to fin when he comes of age; but he being an in- 
fant, day was given him to /hew cauſe, after he comes of age. 
Ch. Prec. 37. Mich. 1691. Lumley v. May. 

6. If a man devite an annuity to a child to be iſſuing out of 
certain lands, and by the fame wili he deviſes the ſame lands for 
the payment of his debts and legacies; the deviſe of the an- 
nuity it a ſuliſſting charge on the lands, and ſhall be good. This 
was fo held N. Ch. R. 202. Paſch. 1692. in Powell's Caſe. 


{Yor more of Payment in general, ſee Charge, Condition, 
Cender, Trial, and other proper "Titles. ] 


Peculiars. 


(A) The ſeveral Saris; and Pleadings. 


1. THE Court of Peculiars ir that which dealeth in certain 
* pariſhes, lying in the ſeveral dioceſſes, which pariſhes are ex- 
empt from the juriſdidtio of the biſ,ops of thoſe dioceſſes, and are 
peculiarly bel:nging ta the Archbiſhop of Canterbury, within whoſe 
province there are 57 ſuch peculiars; for there are certain pe- 
euliar juriſdictions belonging to ſome certain pariſhes, _ 
| 8 itants 


Q Cc „ roo. co... : 


rtain 
ex- 
are 
thoſe 
pe- 
inha- 
tants 
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4 


birants whereof are exempt ſometimes from the archdeaconsz 
and ſometimes from the biſhop's juriſdictions. Godolp. Rep. 
119, cap. Il. ſ. 16. | 

2. If a man be ſued out of his dioceſs; yet if it be within his 
proper peculiar, it is not within the ſtat. of 23 H. 8. Per 
Coke. Roll. R. 329, Hill. 13 Jac. B. R. Moore v. Cockein and 
Sanderſon. EPL, 

3. It cannot be intended peculiars have any authority, unleſs Thebiſhop's 
it be heaun; but the archdeacon is oculus epiſcopi, and de jure — 
ordinario he is to commit adminiſtration. Cro. J. 556. Mich. to have ju- 


17 Jac. B. R. Chiberton v. 'Trudgeon. riſdiction, 


but the au- 
thoricy of a peculiar muſt be ſet forth. 2 Mod, 65. Hill, 27 & 28 Car. 2. C. B. Dawes v. Harriſon, 


4. Upon a declaration in prohibition, and the plcading to it 

upon demurrer, 2 queſtions were argued; 1it, upon the remiſit 
curiam by the dean of Saliſbury, who had a peculiar, and he 
made letters of requeſt to the dean of the arches z upon which it 
was objected, that this was per ſaltum, and that he ought to 
have made his requeſt to the immediate ordinary, and Hob. 16. 

186. and Cro. Car. 262 &c. were cited for this purpoſe, but non 
allocatur for tho? this is true, if it was a peculiar of an arch» 
deacon or any other ſubject to the juriſdiction of the ordinary, 
that then the objections made, and the caſes cited would hold. 
Bur to this Holt Ch. J. ſaid, that there are three ſorts of pecu- 
liars. 1. The firſt, which is when archdeacon &c. have a pecu- 
liar «vithin the dioceſe and ſubject to the juriſdiftion of the ordinary. 
Second, when one has a peculiar net ſubject to the ordinary, but to 
the archbiſhop. And the third is, when one has a peculior ſubs 
ject neither to the ordinary nor to the archbi/hop, as there are ſome; 
And he ſaid, that tho' the dean of Sarum 1s to ſome purpoſes ſubs 
ject to the juriſdiction of the biſhop, yet as to this peculiar it is 
all one as if it was in a ſtranger and it is not under the juriſ- 
diction of the biſhop of Sarum, more chan of the biſhop of Lon- 
don; and if he had made requeſt to the biſhop of Sarum, and 
the party had been cited upon it, ſuch citation had been a cita- 
tion out of his dioceſe within the ſtatute of 23 H. 8. and it does [ 289 J 
not appear that he is within the juriſdiction of the biſhop of 
Sarum; and therefore it ſhall not be intended, per Holt Ch. J: 
Skin. 589. Mich. 7 W. 3. B. R. Johnſon v. Ley. 

5. A citation was in the conſiſtory of... . and a prohi- If a peculiat 
ition was moy'd upon three ſeveral points; and of which de 2 
one was, that the ſaid church was within ſuch a peculiar, and biſhop, ther 
conſequently not within the juriſdiction of the conſiſtory court, 5+ c 
not even by letters of requeit. And by Holt Ch. J. all pecu- 1 
liars are not inferior to the ordinary of the dioceſe in which they A ton. 
are; and ſuch, as are not, cannot tranſmit any cauſe to the or- to the im- 
dinary, and ſuch tranſmitting muſt always be to the immediate ſupe- 2 
F'2Y : the dean and chapter of Saliſbury have a large peculiar ch acon 
within the limits of the dioceſe, but as much out of the juriſdic- or commit 
tion of the dioceſe of S. as the dioceſe of London is. The pe- GN⁰ aba; 

Vor. XVI. A a dalia 
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ite, culiar ſuriſcliction of an archdeacen is not properly a peculiar, but 
fem u rather à ſubordinate furiſdifion. Vid. Hob. 185, 186. and the 


his immedi- n . 
ate re to remiſſion of the cauſe muſt be to that juriſdiction, to which 


the e the appeal would lie, in caſe the cauſe had not been remitted: 
* , and a peculiar prima facie is to be underſtood of him that has comordie 
Lar be pres nate juriſdiction with the biſhop : and therefore what fort of pecu- 
ty 4 ge-e4! lar this is, would be improper to determine upon motion; and 
* if your ſuggeſtion were right, it were fit for a prohibition, and 
Jinaryjurſ- the matter to come in debate on a declaration therein. 6 Mod, 
—— 308. Mich. 3 Ann. B. R. Treil v. Edwards. 

aten WAS | | 
comnon n the caſe of monaſteries both by the grants of Kings and Popes) then rhe caſt muſt b. 
remitted ic the Kirg, as appeals muſt be alto in ſuch caſes ; and ſo it is provided by the ſtatute ot 
25 KH. 3. cap. 31. Per Hobart Ch. J. Hob. 185. Jones v. Joues——— If a ſentence is given in 
a xecu'lar, the appeal is the archbunop, and not to the bithop of the dioceſe ; which proves it 
to bc of exempt jurrſdiction. 11 Mod. 6. Paſch. 2 Annæ B. R. | | 


[For more of Petuliars in general, ſee Erecutors and 
Administrators, Prohibition, and other proper Titles. 


Peer. 


(A) 4 Cerages 


1. IN ancient time, none might be a barn who had not 13 
1 knights fees, and he that had ſo much might come «<vithou? 
writ to the parliament to give advice. And now when barons have 
been called to the parliament by the King, or created by patent, 
they are barons of iome place and ſeigniory which is intended 


great command and revenue, and their tenants of thoſe ancient 


barcnics are diſcharged of contribution to the 2wages of knights 
in parliament, becauſe their lords ſerve for them in parliament 
and Ld. Chancellor faid, if a baron waſte his eſtate, ſo that he 


is not able to ſupport the degree, the * may degrade him. 


1 0 Mo. 768. Mich. 3 Jac. in the Caſe of the Counteſs of 


Rutland. 
2. Dignity of peerage is not barrable by fine. Parl. Caſes 11. 
The King v. Viſcount Purbeck. 
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Peer. 


(A. 2) His Duty and Power. 


1. PH E ſtatute of Marlebridge 52 H. 3. cap. 10. excuſes 
biſhops and peers from paying attendance at the tourn unleſs 
their preſence be ſpecially required for ſome cauſe. Vid. 2 Inſt. 


120, 121 


2. Upon conſtruction of ſtatute 13 H. 4. cap. 7. with the 
ſtatute of 17 R. 2. 8. and alſo with the ſtatute of 2 H. 5. 8. 
it has been held, that even noblemen are und upon pain of fue 
and impriſonment, upon reaſonable warning 79 attend the juſtices 
in execution of the ſaid Natute, and not only to arref? riaters, but 
even to conduct them to priſon, . Hawk. Pl. C. 161. cap. 65. 
. 206; | 

3- No duke, earl or baron, as ſuch, have any greater autho- 
rity to keep the peace than mere private perſons. 2 Hawk. Pl. 
C. 32. cap. 8. ſ. 1. 


(B) Attendance in Parliament. 


r. 1 OR DS Mordant and Sturton were fined in the Star- og 192, 
Chamber, for not attending the firſt day of the Parliament, i, no 


ſe 
g i f ; is not trea- 
having been ſummon'd under the Great Seal, viz. 10,000 marks for. nor fe- 


Mordant, and 6000 marks Sturton, and remanded to the Tower 
of London during the will f the King. 

N. B. This was at the time of the Powder Plot, to which 
they were thought to be privy. | 

N. B. The excuſe of Ld. Sturton for his not coming was, 


lony, butit 
15 trefpaſs to 
depart from 
the Parliae 
ment Wilhe 
cut the 
king's leaUes 


that he was indebted 1 30l. and dard nit come io Parliament. Mo, Standf. Pl. 
780. 3 June, 4 Jac, Ld. Sturton and Mordant's Caſe. C. 38. () 


—ia. 


Pl. C. 59. cap. 22. ſ. 2. 


(C) Privilege, 


1. Mag. Chart. P. Nats, That Harl and Barons fhall be 
9 H. 3. cap. 14. amerced, but by their equals, and after 
the quantity of their treſpaſs. ' 
2. Capias does not lie againſt an * abbot nor a biſhop, the" he *S. P. Ibid, 


pl. 2. cites 


be return d nihil in the firſt county, and is returned nihil upon a 46 Ul. 8. 5. 


teflatum in * county alſo ; and the ſame law of a f lord of ——+S. P. 
arliament. Br. Exigent, pl. 3. cites 27 H. 8. 22. Ibid. pl. 2. 
Ack: Eigen, pl. 3. cites 27 , | cites 26 Ii. 
8. 7.—But if reſcous be returned upon a lord of parliament, Capias lies for the contempt. Br. Exigent, 
pl. 3. cites 27 H.8. 22. S. P. per Popham, Mo. 767. Mich. 3 Jac. in the Counteſs of Rut- 
land's Caſe — 8. P. Cro. E. 170. Lord Stafford v. Thynne. S. I. Fin. Law, 8vo. 355. 


Serjeant Hawkins ſays, it ſeems that even peers of the realm, whether ſpiritual or temporal, 
are liable to an attachment for tome contempts, as for reſcuing a perſon arre/red by due courſe of 
law, or for proceeding in a cauſe againſt the King's writ of prohibition, or tor diſcbeying other writs 
wherein the Kiag's prerogative ot the liberty of the ſubject ae nearly coacein:d ; but it terms 

Aaz 6l:ar, 


„ 
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elear, that it is a certain general rule, that a peer is puniſhable in this manner for diſobedience 4 
al! writs eee and it ſeems Certain, that no peer is liable to an attachment {or not app wy 
ke © gate peers for « FL: as Ab ouzht to de o nderftn . of ſuch or "ly 25 are -& a" erer mn: „ nature, 


as tho 
eee. _ 2 .. Pl. C. 15 . aN 22. 3 73, 


291 ] 2. And upon rectory agarrft a bifh;p, a man ſhall have elegits 
Exizeztdoes and not Ca. Sa. But exigent lies againſt a lord of parliament, 


not ie 2 if he be nat certified lard a of park; ament. Ibid. 


gainkk 4n 
earl, duke, en, nor counteſs. Ibid. pl. 37. cites 14 UI. 6. 2. 


4. And day of grace ſhall not be given againſt a lord of par- 


lament. Ibid. 
5- And lord of parliament fhall not be ſwsrn in an inque/?. 


Ibid. 


6. And where a lord of parliament or baron is at iſſue, he 


ell have 1 or 2 or more kmghts of his mqueft, Or othcrwite the. 


n. ſhall be quaſh'd. Ibid. 

7. Noy attorney- general in lectura Mr. Atkins, 1632. n 
that baron or earl ought to appear at the ſeſſiams of the fare, and 
that no immunity by common or ſtatute law privileges him; 
and the reaſon is, becauſe it is ſuit real, of which no ſubject 
oy i ve diſcharged, and the fatute of Marlebridge mentions only 

ne of ſerif, "nnd it ſhall not be intended for foreſt. D. 314. 
4 marg. pl. 98. 

8. Roll. Ch. J. ſaid it is queſtionable whether + caunteſt by 
patent orily for her life be priviledged from arreſts or no. Sti. 
234. Nich. 1650. Counteſs of Rirer's Cale.——Ibid, 254. 
8. . Hi 1650. Held not allowable ; but adjornatur. 

ges Mie 9. Peerage is no privticge for takin an orphan contrary to 
we cuſtom of the city of Laudan. And in * H:m. replegiande 
where he retains the body, he hall be e Lev. 163. 
Paſch. 17 Car. 2. B. R. Wilkinſon v. Bolton. 

10. A bill of Middleſex was iſſued out of B. R. by a 

attorney of the Court againſt the coumeſs of H. which was 
4 :ſcharged by ſuperfed: as awithout Ploading 3 becauſe it appeared 
by the record, that ſhe was a peere/7, nid the attorney was 


* 


committed for ſuing out the proccts. Vent. 298. Trin. 28 
Car. 2. Anon. 

11. Vidcus of pers are to have the priviledge of peers nat 78 
be errefied ; but as to privilege of parlianaerit, it was deter- 
mined beth ways in 1676. See 2 Chan. Caſes. 224. Anon. 


peer 12. In ejetment a foecia al verdict was found on a trial at bar, 


ereught ond th=erenpon judgment far the defendant, and coſts taxed ; and 


err tment 2 
8 after alſidavit of the demand of the coſts, a heften was made 


gain't ſom: 
of his te- for an attachment agomit the dutcheſs (the duke being dead), 


nants, and ſhe being one of the leſſors, fr 11-payment of the co/ts ; and it 
at bi. Was alledged, that if the Court did not grant it, the : deſendant 
Tue 4ſer:- would be remedileſs ; for tho? in other cafes a diſt: ingas iſſues 
dence mov'd againſt peers, yet in this cafe no proceſs can go but an attach- 


be being 
4 — u ment. But the Court refuſcd to grant an attachinent againſt 
| | the 


. 
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the perſon of the dutcheſs, but ordered her te e cauſe why an conſ-quent- 


Iv nci ty > 
attachment, as to her goods and chattels, fhould not be iſſued; di 


which rule was afterwards made abſolute. Rep. of Pract. the e dict 
in C. B. 7. 8. Hill 12. Ann. 1713. Thornby, on the demiſe ot wat no 
the Duke and Dutcheſs of Hamilton v. Flectwood. a 


2 be cô- 
liged ii make ſme reſponſible perſon his leſſee, or otherwiſe wu d waive rt privilege. Eut the Court 
rejected the motion ; tor it the plaintid was wertk nothing, he cou d act be comreil'd to Jo fag 
and it would be unreaſonable that his peerage thould be à tots te him, fiace e je has a 
rignt by birth to ſue ia the King's Courts where no dilt.iaQtion is to be made ot periens. 8 Mod. 
20. Mich. 7 Geo, 1721. Ly. Coningiby's Cale. 


13. A peer, or lord of parhament, cannot be an approver z 
tor it is againſt Magna Charta for him to pray a coroner. 3 
Init. 129. cap. 56. 2 Hawk. Pl. C. 205. cap. 24. f. 3. 


1 ceedins 5 Fay 

(D) Proceedings at Law, and in Equity. Le 

N debt and treſpaſs againſt a lord or a peer, capias does not Br. 2 

lie; contra upon contempt. Br. Replevin, pl. 19. Cites "Ons 
41 S. C.. 
Br. Pro-*t;, pl. 35. cites S. C. 


2. An attachment (was granted) againit the Lord Cromwell. The like a- 


ns ; 4, gat inlt the 
Toth. 76. cites 14 Eliz. Tavernot's . ate. : 1 3 
Tot. 76. 


cites June, 37 Elis. Sz an attachment (was granted) againſt the Lord Barkley, at ti.c motion 
ot the Counteſs of Warwick. Toth. 76. cites June, 37 Eliz 


A peer of the realm appeared to a brl! in Chance ery, but did met anſwer ; it was (:i/, that for- 
merly an attachment lay, bu: now, dy order of the pariiamenty na proceſs lies but ſequeſtrations 
Comb, 62. October 24, 1687, in Chance, y. Anon. 


3. In cafe of goods of a pcer taken on a ſoreig!t attachment, and 

emovah of the cauſe into C. B. he muſt jina vail, and the bail 
{thall be liable to pay the condemnation. And tor execution 
on 2 $1, S{ople Merchant, on the Stat. of Acton Burncl, or 
on the Stat. of 23 H. 8. the body of a baron thall be teten in 
executizn ; for by theſe ſtatutes ſuch perſons were not excmpted. 
2 Le. 173. pl. 209. Trin. 29 Eliz. C. B. Harris v. Lord 
Mount; OY, 

4. It was held that a nobleman hall be b:und a, bis bail 
in a reeggnigance to render his body; and that upon the Stat. of 
1, L. 1. if hehath not goods or lands, his body thait be taken 
in exccutionz for the law in fuch cale excepts oaly clerks. 
4 Le. 6. 20. Eliz. in C. B. Anon. 

5. If a dill in Chancery be exhivited againit a peer, the courſe 
is lirtt for my Lord Necper to write a letter to him; and if 
he doth not anſwer, then a fubpena; then an order to ſhew 
cauſe why a ſequeſtration ſhould not go; and it he {till ſtands 
out, then a ſequeitr ation. Becauſe there can be no. proceſs 
of contempt againſt his perſon, 2 Vent. 342. Mich. 22 Car. 2. 
Anon. 

6. If, during the time of pr ſviledge, you want to proceed im- 

4 3 mediately 
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mediately againſt a privileged perſon, you muſt either get him 
to agree to waive his privilege, which in moſt caſes (if he be à 
man of honour &c.) he will not refuſe ; or you may petition the 
Hit where he fits, that he may do ſo, and then he ſeldom 
refulcs it; or if he does, the Houte, if it ſee cauſe, will 
order him to waive his privilege. Curſ. Canc. 499. cap. 18. 

7. Note, It the <va/ver of privilege be of his own generoſity, 
or a voluntary act, it is neceflary that you have it made under 
Fir, or his ſvliciter's hand, for your indemnity z for parol waiver, 
in ſuch cate, will not be ſuilicient. Curf. Canc. 499. cap. 18. 

8. It is ſaid, if a truffee be made a defendant here, he ſhall 
not have privilege, though he be a member of parliament, 
Quzre. Curl. Canc. 499. cap. 18. 

9. Diſringas is the firſt proceſs again a peer on an inform+ 
ation for an intruſen on the King's lands, or for a !rover and 
cenvenſien of the King's goads, 2 Hawk. Pl. C. 284. cap. 27, 
{. 12, cites Co. Ent. 387. 


Ee FF (E) Sworn, In what Caſes, 


I. JN the pleas of parliament, 18 E. 1. between the Farl of 

GLOUCESTER and Earl of HEREFORD, John de Haſting a 
baron, upon long debate whether he ought to be ſworn becauſe 
he was a pcer of the realm, it was reſolved, that he ought to 
lay his hand to the book. The like was refolv'd 10 Car. in 
B. R. by the Court where the Lord Dorſet's teſtimony was 
requiſite. See D. 314. b. marg. pl. 98. 

2. A bill was againſt a peereſs to diſcover deeds, ſhe anſwers 
on her antun and confeſſes deeds. She ſhall produce them 
only upon her Fongur and not on oath, Ch. Prec. gz. Paſch. 
1699. Duke of Hamilten v. Lady Gerrard. 

This privi- 3. Where a pcer is to ae r to a bill, his anſwer put in en 
3 his honour is ſufficient; but where a peer is to anſwer mterroga- 
an anſwer. tries, to make an athdavit, or be cxamin'd as a *witneſs, he 
Wrms'sRep. muſt be an his 6ath, per Harcourt Ld. Keeper. 2 Salk. 513. in 


_— 22 Canc. Sir tho, Meers v. Ld. Sturton. 
IE: n 

cauſes between party and party a prer that is « witneſs muſt be ſworn. 2 Mod. 99. Trin. 28 Car. 2. 
C. B. Earl of Shaftſbury v. Ld. Digby 11. e If he is not ſworn, 
whatſocver he ſays i5 19 evidence, But lie candot be compell'd ta be ſworn; per tot, Cur. Freem, 
Rep. 422, 423. Paſch. 1676. S. C. | 


(F) Degraded. 


6. C. cited 1. (GEORGE Nevill, Duke of Bedford, was degraded by 
1 _ F force of an act of parliament, 16 June, 17 Ed. 4. 
4. in Caſe of Which act, reciting the making of the ſaid Sir George duke, 


the King v. doth expreſs the cauſe of his degradation, in theſe words viz. 


| — Sag And foraſmuch as it 15 openly kngwn, that the ſaid George hath 
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mot, nor by inheritance may have any livelyboad to ſupport the ſaid 

name, eftate and dignity, or any name of effate ; and oftentimes 

it is ſo ſeen, that when any lord is called to high eſtate, and 

hath not convenient livelyhood to ſupport the ſame dignity, it 

induceth great poverty and indigence, and cauſeth often-times 

great extortion, embracery and maintenance to be had, to the 

great trouble of all ſuch countries where ſuch eſtate ſhall 

happen to be. Wherefore the King, by advice of his Lords 

Spiritual and "Temporal, and by the Commons in this preſent 
parliament aftembled, and by the authority of the ſame, 
ordaineth, eſtabliſheth and enacteth, that from henceforth the 

{:me creation and making of the ſaid duke, and all the names 

of dignity given to the taid George, or to John Nevil his 

f:ther, be from henceforth void and of none effect &c. In 

which act theſe things are to be obſerved. Firſt, That although , g... I. 
the duke had nit any paſſe(ſions io fuppert bis dignity, yet 1s dignity can- not hs 
nt be taken from him without an * at of partament. Second, The galed but 
mnonveniencies de appear, where a great ſlate and dignity is, and 19 2 = 25 
evelyhozd te maintain it. Third, I is a good reaſon to take away parliament. 
fuch dignity by ad of parliament, and therefore the ſaid act of the 12 Mod. 56. 


28 H. 8. Hall be expounded, according to the general words of the Tine * | 
writ, to take away ſuch inconvemence. 12 Rep. 106, 107. in King v. z 
the Earl of Shrewſbury's Caſe. _ Knows g 


(G) Pleadings. 294.1 


i. ] F a man be to plead his peerage, it is not neceſſary to have 

a brit, or to ſay that he is unus paritm regni, but to plead 
the /ett-rs patents or writ of ſummons of his anceſtor, and ſhew 
that he fat in parliament, and derive his pedigree from ſuch 
anceſtor, But à biſhop who is ſeiſed of his barony in jure 
eccle/iv, and is not noble in his blood, he onght to plead that 


e — 9" tits 


he i unus parium regni &c. Skin. 521. Trin. 6 W. & M. 


B. . in Caſe of the Ning and the Earl of Banbury. 


(II) Trial of Peers and Peereſſes. By whom. In 
what Cafes per Pares. 


I. 7 Nopfeal againſt a lord, peer of the realm, he ſhall not be = Arpeal, 
try'd by his peers, but as a common perſon thall be, and ſo Fo" oem 


it was adjudged before Forteſcue againſt the Lord Grey of E. Trai, 
Codner. But upon indiftment of felony, or of treaſon, he ſhall be pl. 25 tes 
try'd by his peers ; for this is the ſuit of the King. Br. Corone, b 
pl. 152. cites 10 E. 4. 6. ſo it was 
: done in the 
Lozd Daentz's Cs, 33 H. $. who was hang'd for felony, forthe death of a man who was found 
in his company at a hunting in Sufſex. Br. Trial, pl 147. cites 33 H. 8. — There 1S a 
diverſity between an appeal and an inditmeut ; for appea/ receives certain trial, which indictment 
reiules, Viz. in appeal trial by die is allowed, where in indictment it is not allowed. Allo in 
iadictment of ticaion or felony again a peer of the realmy the trialis by his peers, which * 
ꝓ＋a 44 * 


4A ©. 
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of trial in appeal 1s not grantable. By which it appears that this trial by peers is the proper tris! 
which dello gs to a peer of the realm, when upon indictment of treaſon or telony he has pleaded Not 
guiits, Staunf. Pl. C. 153. cap. 1 In a premumice he (hall be try'd by freehol.lers, ncæ- 
withftanding it is at the King's ſuit. And fo in appral at the ſuit of the party tor petir treaſon, 
murder, roo>ery, or other fe.ony. 3 Inſt, 20 For the appeal cannot be brought before the 
Lord High Steward oi England, who is the only Judge of noblemen in caſe of treaton or felony. 
e And alle it is not within Magna Charta, Cap. 29. which extends only to the 
King's ſuit. Ibid. 

At the common law in theſe four caſes only peer ſhall be 7:3" by 5's perre, viz. in treaſon, 
felony, m.ſprifton of treaſon, and miſprifion ot felony; and the itatute law which gives ſuch trial, 
having reference unto theſe or to otner offences made treaſon or feloav, his trial by his peers jha!t 
be as te ore. But in caſe of a prenmunive, the fame beine only in effect a contempt. no tial in this 
mall be of a peer by his peers ; per Fleming Ch. J. 1 Bull. 198, Paich. 10 Jac. the King v. LA. 
V aux, | 


* 2 Hawk. 2. This manner of trial i given, as it ſeems, &; the ſtatute of 
Pl. C. Ho” Magna Charta, cap. 29. which is in this manner, Nullus liber 
2 2 the Loma capiatur, vel iinprſinetur, aus diſſeiſfetur de libers tenement» 
fame tate, ſais wel libertatiluus vel liberis conjuetudinivus ſuis, aut utlagetur, aut 
2 3 '* Exlectury cut aliqus mito derugtur, nec ſuper eum ihimus, nec ſuper 
We toys CME nigen. us, ni per legale judicium parium fugrunt, vel per legen 
it ſeems a= ferræ. Nulli vendenus, null; repabiiuus aut differemus juftitiam vel 
ove mat 927m. Inthis ftatute there is this word (homo) which includes as 
K con- well male as female, and yet it has been intended of males only, 
ſort, and al- 25 appcars by a ,fatate made anno * zo H. 6. cap. g. the letter 
ſoz Queen of Which is thus. I{ercas it 3} cortain'd in the Great Charter 
3 4 FRETS in the ferm. | 2 ung: Nulius liber hams capiatun, 
continue aut impriſcnetur, aut eis. tur dle livers teneniemto ſuo, aut liber- 
ſole utter fatibus is, aut liberis conſuetudinibus ſ'is, aut utlagetur, aut 
—_— Lo ; ex. getur „ aut align nods de/{ruatur, Je ſuper elm mittemus, 
take a e- nec ſuper eum 16;mnus, niſi per legale judlicium pariuui 22 vel 
ond huſ- per tegem terræ. lu which ate there is ns mention huw femes, 
bind be dame? of greet fi lt, by dec of their barons, peers of tle tau, 
ceamer ; covert or file, cu, Autchelles, counteſſes or baroneſſes, /ha!l be 
and alſo bs pit 1. anſwer, or before 20 Fudge; they Dall be ſudg d, ups 't 
1 indicæme il of {reaſons or feromes by th:m canmitted ; for 2 ich 
ther they de ce Ihe it a dit in law, before win and by whom ſuch 
pole, or _ dimes {5 ind ed ſpall bs put ea anfaver and be puderd. Onur Lord 
[ 295 175 King willing ts ouft ſuch ambiguities and doubts has dociared 
Ce - 5 the authority ofareſacd, that ſuch cames fe indicted , or after lo le 
commoners, 77raifted of any trecſin er feleny by them done or after ts be clone, 
204d alle al rh0:17h they are covert of baren or ſole, that they theresf are put iu 
— > enfaver and f . 79 nr zuer, and adjudged before ſuch judges ant peers 

vifcoun-. Of the. tim os peers of the realm fouuld be, if they aue indited 

tek are cr impact of ſueh rreefns or felonies done, or afier to be dene, 

1 aud iu ſuch marner ond term end in no other. But none of thoſe 

the peers, ſtatutes have been put in uſe to extend to a + % er an abbot, 
tho" none of though they have the name of the lord of parliament ; for 

as they bat ug this name of biſhop or abbot ration nobilitalis, 

tioned in Gut ratione ghHii; nor have place in parliament in reſpect of 
ws ct, er Heir nobility, but in reſpect of their poſleſſions viz. the ancient 


in Yaz a 5 = ; 
A Eg 3 barones anne ts Heir dignities, And according to this there 


kc is agreed, are diverſe precedents, of which the one wes in the time of 
thet Perr- II. 8. and ſce þÞ. 10 E. 4. G. that one of the Peers * 
K 1 | A 


Els & t- 


. Go ada 


ET RD RE AL hn ER: 


8 
„ 


SS 


. Rox, 
* 


& 

8 
555 
75 


Wal 
4 
855 
2 
Ls 

5 
5 
2 
7 


1 * 
2 e 


Ate. 


Se ee 
2 3 


70 


Peer. 


of treaſon or felony, may if the King pleaſes be arraigned thereof 


, 


in parliament, and then the Lords Spiritual ſha, 


ought not to condemn any to death. And tit. Corone, in Fitzh. P. 
3 E. 3. P. 161. the BisHop or WIScHESTER was arraigu'd in 
B. R. becauſe he came to the parliament by ſummons, and 
departed without licence. Shard ſaid, that a parliament is 
aſſembled for the protit of the King and of his people, then 
when one of the peers does not come or departs without 
leave, this is a treſpaſs as well to the Peers as to the King; 
and of things touching parliament, they ihall be judg'd in par- 
liament, judgment if you will take conuiance here, which 
is a place more baſe. Scrope ſaid, thoſe who are judges in 
parliament a e judges of their peers. But the King has not a 
peer in his own land, by which he ought not by them to be 
judged, nor elſewhere make his ſuic againſt him who treſpaſies 
agaiuſt him but there where it pleaſes him, by which &<c. 
And note, that this trial by the peers holds place alſo where 
one of the peers of the realm is indicted only of miſpriſion 
treaſen or felony, in which trial the ſame form is to be obſerved, 
as ſhall be where any peer is indicted of treaſon or felony, and 
arraigned thereof. Staunf. Pl. C. lib. 3. 152. b 153. cap. 1. 


mate à Procura=- 
tor for them, inaſmuch as by the cancrucal law they themſelves 
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riage loſes 
her dignity 
by marrying 
a CUMmionere 
+ A biſhop 
is a peer of 
the realm, 
and ſhall be 
tried by his 
peers upon 
ar ta. gument 
of a crime. 
Br. Trial, 
pl. 142. 
cites Fitzh. 
Challenge. 
{1-, But 
ſays, that 
the B sHOP 
oF Koch- 
Ten was 
not tried by 
his peers m 
che time of 


of 11. 8. Ibid, 
— 2 Hawk. 


Pl. C. 44. 
cap. 44. f. 
12 in the 
Notes in the 


margin (b) ſays, in Fitzh. Corone 167, it ſeems admitted, that a biſhop hall be tried by his peers in 


caſes proper tor ſuch trials. 


Put as to the Note ou: of Fitch. Challenge 115, the Serjeant ſays it 3s 


miſtake:. ; for that no tuch opinion is holden there.—Ard there ſ. 12. cites Stau.. 152, & 3 Inſt. 
30. that thoſe who are lords ot parliament, not in reſpect o: their nodbil.:y, but of their baronie 
wluch they held of the Crown, as bithops now do, and fome a»dots and priors did formerly, are 


not within the intent of Magna Charta, to be trie i by the pee's, 
tuis is the only privilege which bittop have net in common with other peers. 
ſeem moſt tor the contrary opinion, aan that the law hath been gend ly ſo taken. 
the, produce any precedent whore a bithop or abbot has been tried »y the 


and Selden ſeems clear, that 
And thoſe, whe 


Neithet do 


s upon a commillion ; 
bat on the Contrary ad nit that there are two preceJents of their be ng tried by the country, 


Ang 


It is {aid by others, that there are dzv-rle precedents of this kin. ; ei Seiden with his utmoſt 
diligence, ſeems able to produce but two, which clearly and tu'ly come p to his point, viz thofe 


of Archbichop Cranmet and Bihep Fiſher, 


However, it {-<ms % be agreed, that while the 


parliament is fitting, a biſhop thail be tried by the pcers.— Br. Corone, pl. 152. cites S. C. 


3. Alſo this trial by the peers is given in caſe of indiAment 
upon the ſtatute, for ſpeaking of ſeditious news, rumours or tales 
of the King or Ducen, as appears by the letter of the ſtatute 
made anno 1 & 2 P. & MA. cap. 2. Staunf. VI. C. 153. b. 

4. Aud note, that in every cate or cates of treuen or felony 
newly made by featute, the lords ſhall have their trial by their 
peers, notwithſtanding that the ſtatute does not provide for 
it by expreſs words; ſo that the proviſo inſerted by the lords 
in every new ſtatute, which makes treaſon or felony, ſeems 
only ſurpluſage. Ibid, | | 

5. And note, that the number of peers who are to try 
every lord is tavelve, and more as the King pleaſes, but not leſs 


than the number of twelve, as common experience informs us. 


6. And note, that by the ſtatute made anno 33 H. 8. cap. [ 2968 


23. it is ordgined, that the King may award commiſſton to hear and 
5 . determine 
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determine treaſen cr murder in anether county than where the tre- 
fon er murder was perpetrated and done: In which ſtatute there 
is a proviſo for the lords to be tried by their peers; and ſuch 
a proviſo 1s in the ſtatute made anno 35 H. 8. cap. 2. con- 
cerning treaſons done out of the realm; which proviſoes in 
thoſe ſtatutes are neceſſary, in as much as thoſe ſtatutes are 
cut of the courſe of the common law; and fee the ſtatute 
made 5/779 273 H. 8. cap. 20. ſor trial by the peers in caſes of 
Junacy which is come to him who has committed treaſon, but 
this ſtatute ſeems to be abrogated by the ſtatute made anno 
12 2P.& 2. ; and ſee the ſtatute of anno 33 H. 8. 12. con- 
cerning traſons, murders, or manflaughters, perpetrated 
1h the dung, where there is a proviio alſo for the peers to 
have their trial as they have had before the ſaid ſtatute. 
Staunf. Pl. C. 153, &c. cap. 1. | 
2 Hawk. Pl. 7. 1 E. 6. cap. 12. f. 15. enacts, That if any lord of parlia- 
— ment, or peer of t e realm be indied of any of the offences limited 
dhe ſerjeant in {rs act, they jrail have their trial by their peers. 
ſay+, he ; 
Ges it to be agreed, that he has a right to be fo tried upon an inditment of treaſon or felony, 
whether ſuch treaſon or ſclony be made ſuch by the common law or by ſtatute; and alſo upon an 
maictment for a miſpriſion of treaſon or felony ; but ſays it ſcems that regulariy he is to be tried 
by the country for all other crimes out of parliament, as premunire, riot, leduciuga young lady 
tom her parents in order to Eedauch her &c. | | 
8B. 7 I. 3. cap. 3. Whereas by law in cafes of life a commoner 
Hall be tried by a jury of twelve freehalders, who muſ! all agree 
before they can bring in à verditt bo acguit or condemn the priſcner, 
but an the trials of peers cr peereſſes a major vole is ſufficient, 
S. 10. It is enacted, that upon the trial of any peers or peereſſer, 
either fer treaſon or mijpriſion of trea/on, all the peers who have a 
right ts fit and vote in parliament, ſhall be duly ſummened 20 doyi 
at leaji before the trial, and every peer i ſummoned and a penriig 


ſhall vote in the trial, firſt taking the caths of allegiance and ſupre- 


macy required by 1 W. AM. and ſubſcribing and repeating the 
te enjoined by 30 Car. 2. 

S. 11. Provided thut this act ſhall not extend to impeachments, 
er ther proceedings in parliament. 

S. 12. Nor to the treafens of counterfeiting the coin, the great 
feat, privy ſcal, fign manual, or privy fignet. 

9. By 6 AHunæ, cap. 23. ſ. 12. Peers fhall be indicted in Scotland 
as in England. 

10. If a pcer be 1mpleaded by a commoner, yet ſuch cauſe ſhall 
not be tried by peers, but by a jury of the country ;, for though 
the pecrs are the proper pares to a lord of parliament in capital 
matters, where the life and nobility of a peer is concerncd, 

et in matter of property, the trial of fact is not by them, but 
G the inhabitants of thoſe countries where the facts arite, 
ſince ſuch peers living through the whole kingdom could not 
be generally cognizant of facts ariling in ſeveral countics, as 
the inhabitants chemſelves where they are done; but this want 
of baving noblemen for their jury was compenſated as much a5 


pollible, by returning perſons of the belt quality; therefore a 


knight | 
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knight is neceſſary to be ſummoned in any cauſe where a peer 

is party. G. Hiſt. C. B. 78, 79. cap. 8. | _ 
11. It has been adjudged, that if a peer on an arraignment 28 1 

before the lords, refuſe ts put himſelf on his peers, he ſhall be — * 

dealt with as one that ſtands ννte; for it is as much the law E. 3. that 

of the land, that a peer be tried by his peers, as a commoner 2 


by commoners; yet if one who has a title to peerage be put himſelf 
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indicted and arraign'd as a commoner, and plead not guilty, on his coun» 


and put himſelf upon his country, it has been adjudged, that r“ and was 


he cannot afterwards ſuggeſt that he is a peer, and pray a trial 5 297 ] 
by his peers. 2 Hawk. Pl. C. 425. cap. 44- 1. 1 9. : — A f 
knights. Ibid. in marg. 


(I) Of he Order and Proceſs of Trial of Peers. 


I. THE order and preceſs of this trial appears anno 1 H. 4. I. The 514;9- 
& anno 13 H. 8. 13. That when a lord of the parlia- ment mut be 
ment is to be arraigned of treaſon or felony, of which he is e. 
indicted, the King by hrs letters patent ſhall make one great and — 
ſage lord to be the * High Steward of England fer the day of — 
the arraignment, who before the ſaid day ſhall make precept to 2, K. if the 
his Serjeant at Arms (who is appointed to ſerve him during the — 
time of his commiſſion), 7 cauſe to came before him zaventy or county 
eirkten lords of the parliament at the ſame day; and after at where R. R. 
the day when the Steward ſhall be under the cloth of ſtate = 1 
upon the arraignment of the priſoner, and has cauſed to be the com- 
read his commithon, the ſaid /erjeart ſhall return the ſaid pre- miſſion re- 
cept, and the krds ſhall be Hereunpan demanded, and when they 2 
have appeared, and are ſeated in their places, the Conflable of generally 2s 
the Tower fhall be demanded to bring hi priſoner to the Court, who ic is found 
ſhall be conducted by him to the bar, and then the faid High — kuck 
Steward thall ſhew to the priſoner the cauſe for which the King Steward 
has aflembled there the lords and him, and command him to fewer to re- 
anſwer without any dread, and thereupon ſhall cauſe the Clerk Tet 4 
of the Crown to read the indiftment to him, and to demand of him ſuch inal 


if he be ++ guilty ar not; to which after he has anſwered Not ment ſecane 


guilty, the clerk thall demand further of him, How he will be Fa 


yd? to which he may ſay, By Ged and his Peers; and imme- dinem, and 
diately upon this the ſerjeants and King's attorney ſhall give 9%ires the 
evidence againſt him; to which when the priſoner has peers 
anſwered, the ſaid conſtable ſhall be commanded to retire with him, and 
the ſaid priſoner from the bar to ſome place for the time that dhe Licuten- 
the Lords I ſecretly ſhall talk in the ſaid court together: and __ on 
thereupon the Lords ſhall riſe from their places and conſult bring the 
together, and that which they do they do hen their honour P"'foncr be- 
without any oath to be adminiſtred to them; and when all _—— 
of them, or the greater part of them are agreed, they ſhall .rari is a- 
return to their places and ſeat themſelves; and then the High varied eur 
Steward ſhall demand of the © youngeft lord by himſelf, if he who — 
4 arraign'd be guilty or not? and ſo of him who is next = the indifta 
| | e | 
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_ _ the youngeſt, and ſo of the reſt ſeriatim, till he has perus'd 
% Stew. all; and each of the lords ſhall anſwer by himſelf; and then 


High Stew- « 
ard indilaze, the ſaid Steward ſhall ſend for the ſaid priſoner, who ſhall be 


which may brought back to the bar, to whom the ſaid Steward ſhall 


* rehearſe the verdict, and give *** judgment accordingly. 
ſame day of Staunf. Pl. C. 152. lib. 3· Cap. 1. f 
the Stew- 
ard's commiſſion, or any day after. 4. The Steward directs his precept under bit ſra! to the 
Lieutenant of tbe Tower, to bring ihe hedy before him at ſuch a day and place as he ſhall appoint. 
8. He makes another precept under his ical to the Licurenant of the Tower, expreſſing day ard 
ace when Sc. 6. He makes + another precept under his ſeal te a Serjeant at Arms to fu 
r & tales domings, magnate, & proceres /t regn Anglia predifti R. comitis E. purer, per 
o ref werf nels ſer poterit, qund ipft perſonaliter compareant Coram Z frei Sercſchale 
epud W:/tm. tali die & burn, ad faciend. ea gue ex parte demini regis forent facienda Sc. 7. At 
the day, the Steward with i ſerjeants at arms before him takes his place under 2 cloth of ttate, 
and then che Clerk of the Crown delivers to him his commiſſion, who re-delivers the ſame unto 
him. Ard the Clerk of the Crown cauſes a ſerjean! at arms to make three Cx, and command. 
ment given in the name of the Lord High Steward of England to krep filence, and tben is 15- 
commiſ/in read. And then the Ser delivereth ta the Steward a white red, who delwereth the 
fame to him again, wio holdetli it before the Steward; then another Oycz is made, and com- 
mandment given in the name of the High Steward of England to ail juſtices and commune 
10 ceriify all indifiments and records Sc. which deing delivered into Court, the Clerk of the 
Crown readeth the return. Another O yes is made, that the Lieutenant of the Tower &. 
return bis writ and precept, and to bring the priſoner to the bar; $ which being done, the Clerk 
reads the return. Another Gyez is made, that the ſerjeart at arms return bis precept with 
the names of the Hare and peers by him ſummoned, and the return of that is aiſo read, 
U 298 ] Another Cyes is made, that all exrls, barons and peers (which by the commandment of 
the High Steward are ſummoned} anſwer to their names, and then they take their places and ſit down, 
and their names are recorded. And when they are all in their places, and the priſoner at the 
bar, the High Steward declarer te the priſoner the cauſe of their „aa Then the C'crk of the 
Court reads the indifiment, and || proceeds to the arraignment vt the priſoner, and if he pleads 
Not zuil-y, the entry is, Et de hoc de bono & malo ponit ſe ſuper pares ſuos &. Then the 
High S eward giveth a charge to the Peers, exhorting them indifferently according to their evi- 
8. The Peers are not 1worn, but are charged ſuper fidelitatibus & ligeantiis domino rezi 
debitis, for fo the record ſpeaketh 9. Then the King's learned counſel g ve evidence and pro- 
duce their proofs tor the King againſt the prifoncr. 10. There are always either all or ſome ot 
the Judges ever attendant upon the High Steward, and ſe/ a! the fret of the cr, or about a table 
in the m ddle, or in {ome other convenient place. 11. After all tbe evitence given tor the King. 
and the priſoner's anſa ers and proofs at large, and with pati:nce heard; then is the priſe 
withdraws from the bar to ſome private place, under the cuſlody of che Lieutenant &c. And 
after that he is withdrawn, the Lardi that are triers of the priloner ge /e ſome place to confider of 
their cube; and if upon debate thereof, c thall doubt of ary matter, and thereupon fend 
to the High Steward to have conference with the Judges, or With the High Steward, they g 
ts bare m9 c ference either with the Judges or High Steward, our © apen'y in Court, and in the 
preſence and bear ing of the priſoner. 12, A nobleman®* carne waive his trial by hit preve, and 
pur bimſ if upon ;, 3 trial rf the country, that is, of twelve trecho!ders ; for the ſtatute of Mauna 
Charta s, that he muſt be tried per pares. And ſo it was refolved in the Lord Dach; Cate, 
13. The Peers ought to continue together (as juries in caſe of other ſubjects do] wnti/l ih y are 
agreed of their wverdift. And when they arc agreed, they all come again into the Court and take 
ther places, and then the Lord High Stervard publickly in open Court, beginning with the puijne 
Lord (who in the Caſe of the Loan Dacit, was the Lord Mordaut), ſaid unto him, My Lord 
Mordare, I. Wiliam L rd Dacre guilty of the treaſyrs whereo! he hath been indicted or arraicucd, 
or of an; of them? And the 1 ord ſtanding up ſaid, Not guilty, and ſo upward of all the other Lord 


ſeriatim &c. 2 Int. 28. 29. 3 | 
+ Th:« js to be intended when the parliament is not fitting, but is either diſſolved or prorogued. 


2 Hawe. Pl. C. 421. cap. 44. f. :. marg. | 
: The gentleman goaler of the Toner carrying the axe before him. 2 Hawk. Pl. C. 422. capy 


47. f. 4. 
HgBut is not to inſiſt on his holding up his hand 2 Hawk. I'. C. 422. cap. 44. ſ. 5. 
T I: was refolved by all the Judges in the Lord Dacne's (As, who was tried by commiſſiong 
that ns queſtion ought to be 4d of the Lird Steward or 4 the Judges in the abſerce of the pri- 


znr. And it was adjudged by the Lord Steward, in the Farl of Wauw'ick's Cavt, who was 
tried by the Houſe of Peers in parliament, that no queſtion ought to be aſk'd of the Judges in the 
abſence of the priſoner, But in the Lord avortey's CA, who was tried by commiſſion, the £-147 
triers, after they were witht1vazon, conſulted with the Lord Cb. J. four ſeveral times, and 2 
Fat te conſult with the Lord Steward. Yet, natwidiſtanding this precedent, the Judges reſolved 
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is the Lord Mont ny's Carr, who was likewiſe tried by commiſſion, that if after the Lords 

nere withdrawn, they ſhould ſend for any of the Judges to deſire their opinions on a point in law, 
and the Lord Steward ſhoutd permit them to go, they would tell the Lords, if they ſhould aſk them 
any queſtion, that they were not ts give any private opinion without conference with the reſt of the 
Jvdges, and that openly in Court, But they reſolved, that if rhe Lord Steward hauld aft them 
ary queſtion in open Court, tho“ in the abſence of the priſener, they would anſwer it, becauſe they 
are called to affitt the Court, and the demand of any queition in ſuch caſe is to be referred to the 
dilcretion of the Lord Steward. 2 Hawk. PI. C. 425. cap. 44. ſ. 20. 

Contra Dal. 16. pl. 1. anno 1 & 2 Ph. & M. the Marquiſs of Dorſet's Cafe, 

* Ld. Coke ſays, that in fuch cafes there muſt be a Steward of England appointed, 2 Inft. 31, 
Not Serjeant Hawkins, 2 Hawk. II. C. 4:1. cap. 44. f. 1. in marg. ſays, that the 
necellity of making a High Steward 79 try an /mprachment of high treaſon, was denied by the Houſe 
ei Commons, in the Eaxi or Daxany's Cas+, and cites State Trials, 2 Vol. 198, 199. 

115. P. Br. Corone, pl. 152. cites 19 E. 4. 6. 

++ The Peers give their verdict in the avjence of the priſoner &c. 3 Inſt. 30. cap. 2. 

C1 S. P. Br. Corone, pl. 152. cites 19 E. 4. 6. 

The Lg. Steward gives judgment according to the determination of the majority being 
more than twelve, hut gives no vote himſelf on a trial by commiſſion, but only on a trial by the 
Houſe of Peers while the parliament is fitting. 2 Hawk. IJ. C. 42 2. cap. 44. ſ. 6, 


2. If erecutien be not done according to the judgment, then the 
High Steward my by precept under ſeal commend executiin to be 
dene according to the judgment; but in cafe of high treaſon, 
if all the reſt of the judgment (ſaving the belieading, which 
is part of the judgment) be pardoned, this ought to be under 
the Great Seal of England. 3 Init. 31. | 

3. And when the e rs performed, then is an Oyez made 
for the diſilving of the commiſſion; and then is Ve rute rad, 
which has been born and holden before the Steward, by him 
taken in both his hands, and broken over his head. 3 Inſt. 31. 

4. When a peer is tried before the Houſe of Peers in par- 
liament, the Ld. Steward withdraws with the reſt of the Lords 
aud conſults with them. 2 Hawk. Pl. C. 425. cop. 44. 1. 21. 

5. It is agreed, that where a peer is tried by the Houſe of L 299 7 
Lords, in full parliament, the Houfe may be ad/mrned as often 
as there is occaſion, aud the evidence taken by parce's , allo, it has 
been adjudged, that «vhere the trial is by commiy7:41, the Lord 
Steward, after a verdict is given, may take time ts adviſe uU it ; 
and that his office continues till he has given judgment. Alfo 
it was ſaid to have been agreed by the Judges in the Id. 
Dackk's Caſe, that on ſuch a trial the Court w.2ht be adjourned, 


and that if the Lords triers did not agree, it was hoiden by ſome, 
they ought to be kept together all night, and by others, that they 


might go to their ſeveral houſes. 
is no precedent of the Lords triers ever having {-parated upon 


But it is ia1d, that there 


a trial by commiſſion, after the evidence has b-en given for 
the King; and it is ſaid to have been reſolved by all the 
Judges in the Caſe of the Duke or Noxror.x, that the Peers 
in ſuch caſe muſt continue together till they agree to give a 
verdict; and the like was adjudged by the Lord Steward in 
the Lord DELAMERE'S Caſe, 2 Hawk, Pi. C. 425. cap. 44. 


1 22. 


(K) WWiet 
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(K) IWhat Advantages they may take on their Triak, 


* 1. 1 E. 6. cap. E Nacts, that in all and every cafe and cafes, 
of partia- 12. / 14. — where any of the King's Majeſty's ſubjefts fhall 
ment ſhalt and may upon his prayer have the privilege of clergy as a clerk 
Ne priri- convict, that may make purgaticn, in all thoſe coſes and every f 

— them, and alſo in all and every caſe and caſes of felony wherein the 
whare a privilege or benefit of clergy is reſtrained, excepted, or taken away, 
— 5 by this ſtatute or ad avilful murder and poiſoning of malice pre- 
Ss a0 for pen/ed only excepted ) that lord and lords of that parliament, and 
houſe- peer and peers of the realm, having place and voice in parliament, 
breaking in Hall by virtue of this preſent act of common grace upon his cr 
— 8 their reque/? or prayer, alledging that he is a rd or peer of this 
bing any ia realm, and claiming that benefit af this act, though he cannit read, 
* without any burning in the hand, loſs of inheritance, er corruption 
e on * of his bloed, be * judged, deemed, taken and uſed for the firſt time 
caſes except- Only, to all intents, cenſtructicus and purpoſes, as a clerk convia, 
ediu1n1>ta- and ſhall be in caſe of a clerk convict, which may make pur- 
eee gation, without any further er other benefit or privilege of clergy, 
der. hut in 79 any ſuch lord or peer from thenceforth at any time after fer any 
all other. caſe to be allowed, agjnaged, or admitted; any law, ftatute, uſage, 


cales, in ; : 3 ay f 
which ciergy cuſlem, or any other thing to the contrary iu aug Wiſe notwwithe 
is taken. a= ſtanding. 

way by ita- 


tute made ſince this act, he is in the ſame degree as 2 common or inferior perſon is. And that 
dy the wores (be ® zvdged Sc.) it appears that he muſt make his purgation, and if ſo then he muſt 
be delivercd to the ordinary tv be kept 'til! he has made it. Alſo if lord of parliament confeſſes rhe 
effence igen the arraignment, or agjures, or be cutlaw'd for felony, he ſhall not in any ot theie 
caſes {25 it ſeems) have benefit of this ſtatute, inaſmuch as he cannot make his purgation, Nor 
ought the Court to give him the benefit of this act, if the lord himfelf does not requeſt it &c, 
$:2uaft. Pl. C. 130.—2 Hawk, Pl. C. 355. cap. 33. 1. 109. and 368. f. 115. 


2. If a gusſtion ariſe on the trial of a peer concerning the courſe 
F parliamentary proceedings, the Lords will not ſuffer it to be 
argued by counſel, but will debate it among themſelves. 2 Hawk. 
PI. C. 401. cap. 39. f. 6. cites State Trials, 2 vol. 694. £99. 

3. If a peer of the realm bring an appeal, the defendant hall 
not be admitted to vage batte/, by reaſon of the dignity of 
their perſons. 2 Hawk. Pl. C. 427. cap. 45. ſ. 5. 


L 300 ] (L) Honfe of Peers; Its Poxwer over other Courts, 


and Power of other Courts as ts Peers. 


A reer of 1. IF he be indidded in the King's Bench, or the indiiment 
the realm removed thither, the nobleman may plead his parden there 


— before the Judges of the King's Bench, and they have power to 


1. R. of allow it; but he cannot confeſs the inditment, or pl:ad Nut guilly 
tzloryor to the judges of the King's Bench, but before the Lord Stexvard ; 


— 8 and the reaſon of this diverſity, that the trial or judgment muſt 
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de before or by the Ld. Steward, but the allowance of the par- Judges of the 


don may be by the King's Bench, is, becauſe that is not with- — + 


in the ſtatute of Mag. Chart. cap. 29. 2 Inſt. 49. — 

| for if he 
does not appear, he may be eut/aw'd in this Court; but when he has pleaded Not guilty, B. R. is 
rot judge of the cauſe, but the High Steward. But a peer may plead his pard»n in B. R. in 26 
much as B. K. is judge of the cauſe till he has pleaded Not guilty ; per Coke, Roll. R. 297. Hill. 
13 Jac. B. R. The King v. Ld. Norris. 


2. If a nobleman be indiFed, and cannot be found, proceſs of 


outlay fall be awarded againit him per legem terræ, and he 


ſhall be out/aw'd per judicium coronatorum, but he ſhall be tried 
per judicium parium ſuorum, when he appears and pleads to 
iſſue. 2 Inſt. 49. | 

3. It is no new thing for our common law courts to examine 
matters of this nature, which concern proceedings in parlia- 
ment; we do but follow the examples of our predeceſſors. In 
38 Ed. 3. 14. the biſhop certified to this Court, that the father 
and mother were married, but that the party was born in 
edultery ; the Lards ſent a writ to the Fudges, and ordered them 
to fudge en the ſpecial matter; but the Judges did not obey. In 
SrANTON'S Caſe, 15 Ed. 3. F. Vouch. 109. the Lords command- 
ed the Court of Common Pleas to give a judgment; the Ch. 
J. refuſed z after in his abſence the others complied, and gave 
judgment. B. R. afterwards examined the proceedings of the 
Lords, and adjudged them void, as appears 15 Ed. 3. 1. 2. in 
the Oxford Library. We are not to delay the juſtice of the 
land, and the law of it is our rule. Per Holt Ch. J. 12 Mod. 
04. in Caſe of the King v. Knowles. 

g. It ſeems clear, that if a peer be attainted of treaſon or 
telony, he may be brought before the King's Bench, and demanded, 
ahat he has to ſay why execution ſhould net he awvarded againſt 
lum? and if he plead any matter to fuch demand, his plea Hall 
be diſcuſſed, and execution awarded by the ſaid Court, upon its 
being adjudged againſt him. 2 Hawk. Pl. C. 424 cap. 44- 
1. 18. | | 


[For more of Peer in general, ſee Grror, Parliament, 
Pregentation, and other proper Titles. ] 


(A) Penal 


penal Bill. Penalty, 


(A) Penal Bill. 


9 


14 F bind myſelf to pay 20 l. on ſuch a day, and in default 
to pay 4ol. the 40 l. muſt be paid without any demand; 
* Hale Ch. J. Mod. 89. Mich. 22 Car. 2. B. R. in Caſe of 
radcat v. Tower. | 
2. Debt for 20l. plaintiff declares, that whereas the de- 
fendant by a certain bill obligatory cognoviſſet ſe debere & c. ſum- 
mam viginti librar' folvere querenti & c. ad vel ſuper 29 diem Sep- 
tembris 1685, pro vera ſolutione 101. ipſe (the defendant) obli- 
gaſſet ſe firmiter per eandem billam, & in facto dicit quod de- 
L 32! J] fendens non ſolvit to the plaintiff the ſaid 101. upon the ſaid 
29th of September, per quod actio accrevit z defendant de- 
. murr'd. Judgment pro quer.; for tho' it is drawn properly as a 
penal bill, for the payment of the 101. yet there is enough to 
round an action of debt for the 201. and the day of payment 
= to refer to the 201. 2 Vent. 106. Mich. 1 W. & M. C. B. 
Bond v. Moyle. 


[For more of Penal Sill in general, ſee Conditions, Ob⸗ 
ligations, and other proper Titles.) 


[Pcnalty. 


— 


(A) Penalty of Bonds, &. Relieved or enlarged, 
And what ſhail be ſaid a Penalty. 


The like 1. IV a man be bound in a penalty to pay money at a day, and 


ons is er- place, by obligation, and intending ts pay the ſame, 15 robs 
14D. 2 


gait them 


that will at the hands of the obligee, or cometh ſhort of the place by any miſ- 
take àAdvan- fortune; and ſo falling of the payment, doth nevertheleſs 214. 
vide 


tage upon 


ted by the away, or hath intreated by word, ſome further reſpite 
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vide and tender the money in ſhort time after; in theſe, and many any ſtrict 


ſuch like caſes, the Chancery will compel the ovligee to take his , 
principal, with ſome reaſonable confideration of his damages e If 
(quantum expediat); for if this was not, men would do that «her in 
X * bl andi eon 
” * * * > * * * „* > 7 
by covenant, which they do now by bond. Cary's Rep. 1. 4 
4 6 triflitig de- 
fault. Cary's Rep. 1.— 80 if two be jointly and ſeverally bound to pay money; and the ogee will 
wie /,nger day (or other favour) te the ones ard then will ſue the other lor the debt, he who is ſued 
tha!! ſus in Chancery. Cary's Rep. 2. c:tcs 9 E. 4. 41. 


2. If the obligee have receive the mf? part of the money payable 
upon the obligation, af the peremptory time and place, and will 
nevertheleſs extend the whole ſorfeiture immediately, reſufing 
to accept of the reſidue tendered unto him ſoon after the de- 
fault, the obligor may find aid in Chancery. Cary's Rep. 2. 

3. A. ſold a rectory to J. 5. and his heirs, with warranty, 
and enter'd into a recopnitzance F loool. for quiet enjoyment ; J. S. 
was diſturb'd, and ſo the recognizance was forfeited. Tho' 
(as it ſeems) J. 8. ſultained greater Joſs than 10091. yet Chan- 
cery cannot relieve bcy-nd the penalty of the recognizance. Chan. 
Rep. 95. 11 Car. 1. Bidlake v. Lord Arundell. | 

4. The plaintiff and defendant were fiſhmongers, and had 
contiguous ſhops; and differences having been between them, 
they were made friends, and by that mediation the plaintitF 
was to give, and did give, the deſendant a bond of 20 l. penalty. 
conditioned to behave himſelf civilly and like a good neighbour 
to the deſcendant, and ut to diſparage his gr2ds. The plaintiſt 
afterwards ed the de/endant”s c’ er whillt cheat? ning a parcel 
of founders, «why he would buy of the defendant, and told bim thoſe 
fiſh funk, and ſo the defendant Joſt that cuſtomer z and the de- 
fendant having ſued the bond, and aſſigned that for breech, had 
a verdict. And to be relieved againſt that verdict, and the 
penalty of the bond, the plaintiff brought his bill. Ihe defend- 
ant demurr'd; for that the bond was not conditioned for pay- 
ment of money, or performance of covenants, or for any mat= 
ter for which damages in an action of debt, covenant, or. any 
Cther action, was recoverable z nor was there any way to mea- 
ſure the damages but by the penalty, and the bond being to pre- 
ſerve amity and neighbourly friendſhip, for the breach of which 
the plaintiff did ſubmit to pay that penalty, there cannet be any [| 302 J 
trial had to meaſure the damages for breach of the condition, ether 
than the parties have ſuvmitted to. Hts Lordthip declared, that 
as this caſe was, the penalty being but 201. he did not think fit 
to put the defendant to anſwer, for that the coſts of ſuit here, 
and at law, would exceed the penalty; and fo the demurrer 
was allowed, But he likewiſe declared this was not to be a pre- 
cederit in the caſe of a bind of 1001. or the like; and though the 
demurrer was allowed, the detendant was to have no colts. 
Chan. Caſes, 183, 184. Mich. 22 Car. 2. Tall v. Ryland. 


5. The factors of the Faſt India Company enter into cove- LA. Keeper 


compared 


ants to the Company with pos 4% pay extravagant this toa co- 


Vorl. XVI. 


ric 67 


— —— — 


302 Penalty. 


$42 "IQ 55 2 prices fer certain goods therein mentioned, if they ſhould trades in {ach 
1 goods for themſelves, or for any perſen or perſons, except for the Come 
up or plough pany. A factor entered into ſuch covenant, and was ſued by 


ſuch lands, the Company; and on a bill to be relieved, it was . that 
5 * the pavments theſe ſactors were to make for ſuch trading, con- 
trary to their agreements and covenants, were not intended to 


every acre; : 
ad oy be in the nature of penalties, but as adju/ed damages agreed on 
cat me: before-hand between the Company and them. The Lord 


Never was 2 
2% relief Keeper declar'd that the natural end and defign of this covenant 


vet 70 in was, to reſtrain the factor from trading at all in prohibited 
„ec goods, and this was primarily intended; and that the ſums 


again ſuch : ; : 
a covenant. agreed on to be paid for trading, were next intended 23 a hedge for 


 —bb.1:2. ſecuring that covenant. And tho' the ſum demanded at law 


2: ©132% by the Company amounts to 26,0001. yet it is uncertain how 
Trin. 26 much thereof the factor may pay. The Court would not re- 


* lieve him, but difmiſs'd his bill. Fin. R. 117 to 122. Hill. 
n 11 SY . | L , k 
3:miges, 25 Car. 2. Eaſt India Company v. Blake.—And e contra. 

tho' it was | 
odjected that this covenant was a greater penalty than a bond of double the value. —S, P. as to the 


exceihve overvaluc, and the defendant was ruled to anſwer, tho' it were a penalty. 2 Clan, Catics 
218, 219. Palch. 25 Car, 2. Eait India Company v. Mainſton. 


o 


I hare ren- 6. D. [was] executor of C. [who was] imploved as a maſter 
„ Hip by the Eaſt-India Company, [ and enter'd into] cove- 


ter the ſtate , - ; 
of this caſe, nn, with them v pay a certain mulct for every cloth carried &c. 


but in ſuck in the ſhip, and took I E. the teſtator of] the defendant to be his 


8 ge mate, «cho made an agreement mutatis mutandis with | C. the l ſia- 
reader diſ- tor of | D. and gave a bend of 501. for due performance on his part; 
like it, he but he, without [C. the teſtator of] D.'s knowledge, carricd ſo 
my if he many cloaths as the mul# came ts 701. which the Company de- 


leaſe, tak , a 
? d ducted out of CC. the maſter's] the wages, and | which | the $01. 


it a5 in the 


original, by bond would not ſatisfy ; and therefore [E. the mate being dead, 


153422 dt P. as executnr of C. the maſter} pray'd relief and diſcovery of 


what 1s on 
E. the teſtator's eſtate. The defendant demurred ; becauſe 


marked 

vithin the the relief [prayed was] of more than [the] ſecurity by bond 
Where (was given for, and that this was] not PR in 2 and 
action is ruled accordingly. Chan. Caſes 226. Paſch. 26 Car 2. 


brouzht tor Davis v. Curtis. 

freight and a | 

dumaget, and the ſame is laid . dle the ſum of the penalty upon the charter party, tho“ more 13 
r-covered than the penalty in damages, yet execution thall be ſtinted to that penalty. Fin, K. 43. 


Mich, 31 Car, 2, Bettiſworth v. Clerk aud Archer. 


J. A, binds himſelf and his heirs in a b-nd 2f 40 l. penalty cus 
ditioned ts pay 200 J. to B. B. ſu'd and was relieved ;z but it was 
too late objected that the heir could not be bound but by writ- 
ing, and this writing binds him but in 40 l. and the executor 
could not pay it but by a decree without a deva/tavit to other 
creditors. Per Finch. C. when the plaintiff has judgment here 
he ihall have the ſame advantage as at law. 2 Chan. Caſes 225- 
Hill. 28 and 29 Car. 2. Sims v. Urry. | | 

3. The plaintiff was in execution upon a judgment obtained on 
: a bond; 


+ J £4 A , a " My - * ” wo = 


Penalty. 


z bond; and being thus in execution, the principal ſum and 
antereft, and cots were tendered to the obligee, but he would not 
diſcharge him out of execution without paying the whole penal- 
ty of the bond; and thereupon “ the plaintiff exhibited his bill to 
be relieved againſt the ſaid penalty, which he had paid to the 
{aid obligee. The Court ordered him to refund the overplus.of 
the money, Fin. R. 437. Mich. 31 Car. 2. Friend v. Burgh. 
9. A /urety, that is not bound by law, ſhall not be made lia- 
le in equity. 2 Chan. Caſes 22. Hill. 31 and 32 Car. 2. Simp- 
ſon v. Field, | 


.. 
_ 


10. A. acknowledged a judement of 20001. penalty defeaſanced Not but that 


for payment of 1300 i. principal money and intereſt, No intereſt 


was paid in many years, and ſeveral proceedings were had in 


equity and at law; and on a bill now brought, the defendant 
pleaded tlie former bill and proceedings; and that after an ac- 
count taken in the former cauſe, the plaintiiF proceeded at law, 
and reviv'd his judgment by ſcire facias, and had taken execution 
by elegit, and thereupon the de/endant hed brought the ce Pena. ty 
of the bond into C. B. and inſiſted that a Court of Equity ought not 19 
charge him beyond the penalty of the judgment. And this plea was 
allowed by the Court. Vern. 349. Mich. 1685. Hale v. 
Thomas. | 2 = 


equi-y May, 
and 17 many 
caſes ach, 
carry the 
4. Ut beyond 
the penaliy 
of the ſe- 
curity; 2$ 
where the 
party hath 
been delaye 
ed by IT. 
junction of 
this Court, 
and the 
like ; but 


it was obſerved, that where it has been ſo done, it has been alwavs againſt a plaintiff, when he nath 
come tor relief, But there is no precedent herr a plaintiff in this Caurt ſhall charge a defendant 
beyond the penalty, and further than he could charge him at law. But in this cate the Court al- 


lowed the pleg, principally becauſe the plaintiff, atter the account"taken in the former cauſe, had 
ſurceaſed his proſecutict in this Court, and proce:ded at law, having ſued forth a fcire facias on his 
judemear, and taken forth execution; and therefore having elected ;o procecd at law, he ſhould not 
now reſort back to equity; eſpecially as this caſe is, where he hath taken execution by elegit, which 
charged a moiety of the lands only, and now would come for a"decree in <quity for the ſame debt, 
which would charge the pe:ſon and the whole eſtate, and therelor the Court allowed the pleas 
Vern. 357. Mich. 1685. Hale v. Thomaz. — 2 Chan. Cales 482. S. C. 


11. A. entred into bond of 140 J. penalty, conditioned for pay- 
ment of 7:1. After many delays in ſuits by privilege &c. and 
relief prayed againſt the bond upon ſuggeſtions of fraud, want 
of conſideration &c. it was ordered upon the hearing, that the 
defendant ſhould not be relieved but againſt the penalty only; 
and that it be referred to the Maſter to compute the principal 
and intereſt due, and to tax the plaintiff's coils both at law and 
in equity; and that what ſhould be found due, be paid, when 
and where the Maſter ſhould appoint. The Maſter coniputed the 


principal and intereſt at 154 l. and the ceſtt at 67 l. and to be paid the 


20th of October fillowing. Upon this the defendant appealed to 


the Houſe of Lords, where one queſtion was, whether Chan- 


cery could juſtly award more than the penalty ? and objected, that 
the order being to ſave againſt the penalty, no more ought to 
have been decrecd. But it was ſaid that, notwithſtanding thats 
when the ſame was reſerred to a Maiter to tax principal and 
intereſt, the order bound the party to pay both, tho more than 
the penalty; and the meaning of the firſt part was only to re- 
lieve againſt the penalty in _ = principal and intereſt came 

2 to 


Penalty. Penſions. 


to leſs than the penal ſum; eſpecially the ſame coming to be 
heard upon croſs- bills, and as this caute was circumſtanced after 
fuch delay &c. And as to coſts, held that there was no caute 
for an appeal in this caſe; nor in truth was it ever known to be 
a cauſe, if the merits were againſt the party appellant. And fo 
the decree was athrmed in the whole. Show. Parl. Caſes 15. 
Duval v. Terry. | | 

12. A. has ug ment for the penalty of a bond. The queſtion 
was, if payments formerly made to A. out of brigadicr's pay . 
aſſigned as a ſecurity to A. ſhould be applied firſt to pay the in- 
tereſt then in arrear, and afterwards the principal; and fo A. 
to have now the benefit of the penalty to recover what remain- 
ed due? Wright K. thought, that including what had been 
paid, tho? at feveral payments, and many years ſince, A. thould have 
in the whole no more than the penalty of the bond; ſaving, a 
man can have ns mere than his debt, and the penalty is the utmoſt — 
of the debt. Tamen quzre. 2 Vern. 50. Trin. 1705. Steu- 
ard v. Rumball. 


1 


L 304 ] 13. A. by marriage articles was to pay 50l. at 5 1. fer ann. 
till the whole paid; and in failure of payment of any 5 l. then 
to pay the awhile, Upon failure, the whole is due, and no part ] 
of it is a penalty, only defendant had time for payment by par- 
cels, the benefit whereof is now Joit. 8 Mod. 56. Trin. 7 Geo. 0 
Anon. ' 
1 
[For more of Penalty in general, ſee Conditions, Obli- 
gations, and other proper Titles. ] : 
_ / 
7 
4 
6 
Penſions. 1 
| J 
© 
p d 
(A) In what Court to be ſued for, and qgaigſi whom ˖ 
Action lies. 1 
I. Ccording to Ld. Coke's opinion, 32 H. 8. cap. 7. gives b 
remedy in the 'Temporal Courts, not only for tithes, but u 
for penſions alſo, and other eccleſiaſtical or ſpiritual profit, V 
where the owner is diſſeiſcd, deforced, wrong'd, or otherwiſe 2 
Kept out, or put from the fame; becauſe by their coming to the 5 
Crown by the ſtatutes of 27 H. g. 31 H. 8. 37 H. 8. and 1 E. 6. A 


tlicy are become temporal inheritances in the hands of laymen, 
and 


Penſiong. 


«nd ſhall be accounted aſſets, and huſbands ſhall be tenants by 
the curteſy, and wives endowed of them, and ſhall have other 
incidents belonging to temporal inheritances, only that they re— 
tain this eccleſiaſtical q. nality, that the owner of them may ſue 
for the ſubtra- Mon of them in the Eccleitaltical Court. Watſ. 
Com. Inc. 8vo. 1049. cap. 53. Cites Co. Litt. 159 a. 

2. 34 and 35 Hen. 8. cap. 19. . 4 enacts, That / any occu- 
pier of any "Alb ar other hereditaments af the late monaſteries, out of 
2e h any parti N He“, COY ollie 75 ſudeſiuitiet, ſyned dies, þ4 "GXICS Or 
ether projits, have Veen paid I any archd:; ech, 2 hy Sy ar. hd eee 
and other ec lel:aflical perſons, ewwilfully deny . * een whoreof 
the ſaid arch Or 20 fe 71 allen av:thin ten yerrs before the 

diſſolutis on of ſuch manalkerics, Oe. it ſhe be ans JF rt He fe une arches 
Lib Fe. to make ſuch proc, as aut 4˙ t every ſuch perfor as 
ſhall ſ deny payme nt, as again}t the chu: he charged with the 7 7, 
as heretofore they Pack edawwt:, Ih date; and if the 1 nt Po conmet 
acc ding ts the eccie, 741i. 220 Jar: WS, the Pl. ut, „ l recover the thins 
1n demand, and the value there in damages, with 9%. 
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This act 
enables ſpi- 
ritual per- 
ſons to ee 
linen tor 
penſions in 
the Sir 
tu Courts 
Godb. 197. 
In Caſe ot 
Sprat Ve 
ch on. 


that this 

matute gwes 
re medy only 
for pentions, 


and other dues that did ariſe out of lands &c. which came to the Crown by the ſtatute of digo- 
lutions; and there ore damages and cots are not to be h id by te wü the eo, upon lu'ts for other 


penſions Ke. "nd it gives re ief o tor fuch payments, of which biſhops, and other ſpiritual pers 
ſons. were in poſſellion at, or within, 10 vears next before the d:ficlution of the houte o which 
the thing belonged, by reaſon of which the duty is Cemarded ; where:ore fuch duiie., which have 
not been uſualty paid within memory, are not now recoveradie, unets by the gener-l !,ving iu 
(tat. zu H S. c. „7. by Enzlith bill-in the Exchequer or Chancery 3; {quere} But it they have been 
uſually paid, it will then be preſumed that they were due aud paid at, the time on the duloluticns 
and fo are recoverable with colts and 6 moge by this ſtatute; whence it tollows, that biſhops &. 


are not relieved by the tlatute. upon a live ine wed by acev only, without preſcription, Wat. Comp. 


Inc. $vro. 1054. Cap. 53. 


S. 5. If the cauſe be determinable of common law, the party erieved 
call fue at comms, 7 4a; and if tr He 4 ndant be condem ved, the plains 
tif hail recover the thing in demand, and the value theresf in daina= 
get, with ceſſs. 

Provided, that if the King hath demifed any? of the ſaid lands with 
a covenunt t2 0 1c parge the tenant of uct. > ha ges, that then 1h 'e party 
claiming the fame, ſha il, fre for them in the Court of Augmentations, 
Po nt elſeqvhere. 

If a ſuit be to be brought for a penſion, or „ Jus 
out of A pariſon ge Kc. it ſcems the gccudbie 5 the” a tenant, ought 
to be ſued; and if part of the rectory be in the hands of 2 
aud part in FIG ercupation of a tenant, the ſuit is to be againſt them 
both. Warl. Comp. Inc. Evo. 1055. Cap. 53. cites 1 Le. 11. 
Mich. 2: and 2+ Ez. C B. Sutton v. Bowſel. 

4. The church of B. in the time of H. 3. was appropriated 
by the biſhop of Sarum, and the vicar was then endowed. And, 

upon the endowment, the biſhop made an ordinance by t! liek 
words: Stratum .oordinamus, that the vicar ſhall pay annually 
201. de fructibus vicariz to the precentor in the church of 
Sarum, to the uſe of ihe vicars chorals within the tame church. 
And for this penſoa a ſuit being depending in the Spiritual 
B b 3 Court, 


Sutton v. 
Dole. 


— — 


Penſions. 


Court, and a prohibition thereupon brought, conſultation was 
now pray'd ; becauſe it is a mere penſion tuable in the Spiritual 
Court, and cited 11 H. 4. 85. Fitzn. N. Br. 51. Tanſield e contra, 
that it is an annuity, and that annuity lies properly for it in the 
King's Courts; and in proof thereof was cited 19 Ed. 3. Juriſ- 
diction 28. that annuity lies for a penſion by preſcription : and 
that the ſtatute of Circumſpecte agatis, Prob ibition third, is but 
an ordinance, as there it is ſaid. So Ed. 4. 12. of an annuity 
granted for compoſition for tithes, and 20 E4. 3. Annuity 32. a 
writ of annuity was brought for ſuch a peaſion as ours is, xhere— 


fore &c. But all the Court reſolved, that the ſuit was well 


brought in the Spiritual Court; for Popham and Fenner taid, 
that there would be a difference, where the ordinary ordains 
ſuch a payment as judge, there the ſuit ſhall be in Court Chriſ- 
tian; and where the patron and ordinary make a grant in the 
time of the vacation, for there they charge as an intereſt 3 and 
Gawdy ſaid, that for ſuch a penſion ſuit might be either in this, 
or the Spiritual Court. And that it is not denied by 20 Ed. 3. 
and fo is Nat, Br. Whereupon conſultation was granted, Cro. 
E. 675. Trin. 4 Eliz. B R. Collier's Cate. | | 

5. Annuity by preſcription for a penſion iſſuing out of the 
church of S. it was reſt lyed without argument, that it lay 
againfl the incumbent, as well fir arrears due in his predeceſſors time, 
as in his own time; for the church itſelf is charged into whoſe» 
ſoever hands it comes. Cro E. 810. Hill. 43 Eliz, C. B. 
Trinity College in Cambridge, v. I unſtall. 

6. Sub- deacon of Exeter did libel in the Spiritual Court againſt 
N. parſon of A. pro annuali penſione of 30 l. ifiuing out cf the 
parſonage of A. and in his libel ſhewed, how that tam per 
realem compoſitionem, quam per antiquam & laudabilem con- 


ſuetudinem, ipſe & predeceſſores ſui habuerunt & habere con- 


ſueverunt predictam annualem penſionem out of his parſonage 
of A. Dodderidge ſerjcant mox'd for a prohibition in this caſe, 
becauſe he demands the ſaid penſrom upon temporal graunds, viz. pre- 
feription and real compeſ1tion, But Cook Ch. J. and the other Juſtices 
were of opinion, that in this caſe no prohibition ſhould be grant- 
ed; for they ſaid, that the party had e/efi91 to ſue for the ſame in 
the Spiritual Court, or at the common law, cc? &cth the partics 
were ſpiritual perſons; but if the parion had been made a party to 
the ſuit, then a prohibition ſhould have been, granted, and cited 
Fitz. Nat. Brev. 51, b. acc. And they turther faid, that if the 
party ſueth once at the common law for the ſaid penſion, and after- 
ward: ſues in the ſpiritual court for the ſame, that a prohibition will 
lie; becauſe by the firſt ſyit he hath determined his election. 
Godb. 196 pl. 283, Trin. 10 Jac, C. B. Sprat v. Nicholſon. 

7. Vicar ſues the parſon in the Sprritual Court for a penſion, 
and prohibition deny'd ; for it is a ſpiritual thing, for which he 


J 396 J may ſue in the Spiritual Court Note, Defendants intitled them- 


cles to that parſonage by a grant of H. 8. who had it by the 

3ſt of H. 8, of diſſolutions. Noy. 16. Goodwin v. the Dean 

and Chapter of Wells. | ” 
| 8. 


Penſions. Perambulation. 


8. A penſion ot of an appropriation, I the” by preſcription, is ſua- 
ble in the Spiritual Court; for it could not begin but by the 
grant and inſtitution of ſpiritual perſons, and therefore if the 
duty be traverſed, it may be tried there. Per Holt Ch. J. 
1 Salk. 53. Paſch. 12 W. 3. B. R. Smith v. Wallis. [bid. 
cites: Vent. 120. Cro. E. 675. where it is a penhon by ordinance 
of the bitop afling as judge, ordinamus & coultituimus; 2 and 
where by concurrence of the b Hop co-operating with the patron. 
ec pl. 4» 


12 Mod, 397. Paſch. 12 W. 3. 


In vacation, patron and ordinary may grant a penſion, and 
= In ſhall be ſued there for it; and upon the ſtatute of Cir- 
cue 7 0709158, a Prohibition was never granted in that caſe; 

tho' Co. in his comment . upon that ſlatute, be of a contrary 
opinion. Per Holt Clu 77 12 Mod. 405. Trin. 12 W. 3. io 
Caſe of Stone v. Jones. 


Foe more of Penfons i in general, ſee Prohibition, and 
other proper Titles, j 


Perambulation. 


1. 4 INH de perambulatione factenua ought to be ſued with the 
aſſent of beth parties. Where they are in doubt of the 
bounds 51 of: lordiliips, or of their towns, in ſuch calc men 
they by aſſent may ſue the writ ede unto the eri to ma 
the perambulation, and to fet the bounds and limits between 
nog in certainty. F. N. B. 133. D). 
. Phe King may make his cmmiſſian to ether perſeus to make 
_ perambulation, as awel! as 16 the fperif, and to certify the ſame 
in the Common Pleas er in the Chancery, or elſewhere, &c. And 
ſuch commithon is oftentimes * granted to make perambulation 
of three or four counties, where they are in doubt as to the 
bounds and limits thereof; and this perambulation made by ddt 


ſhall bind all the parties and their heirs. F. N. B. 134. (A). 
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Bu if a *. 
dis Aeci- 
mandi he 
pleaded, it 
ſhall be tried 
at common 
law, and if 
it be not 


und, 4 
conſultat n 
(hal! go; 


per Hol, 
A 107, 


* | Note, 2 
uvition was 
wade be- 
tween the 
counies Co 
and tt. by 
an nqueſt 
taken ot 
tour coun- 
ties by ſo ce 


of a commiſſion ; and veſolv'd, iſt. That if land lying in the town of A. but in truth within tt18 

couuty of C. he allotted to the county of H. that they ſhall fill remain of the town of A. as Sole. 

2j. That this {hall not concluge any of the county of C. to ſippole by wiit, or otherwiſe, thas . 
B b 4 | 


| 

| 
== 
1 

| 

| 

l 


3061 Pcrambulation. 


lands are in the county of C. 3dly. Ifthey are at iſſue on this point, it ſhall be tried by a venue ef 
both counties, Were. 29 E. 3. 45. F. N. B. 134. (A), in the utes there (a), 


3. Bui if tenant fer I'fe be of 4 fegoiory, and another who is 
tenant in fee-ſimple of another ſeigniory ad joining, / ſue forth ſuch a 
2orit or commillion, by reaſon whereof a perambu! ation is made, 
it ſeemeth the ſame all 1? bind him in reverſion; neither ſhall 
the perambulation made with the aflent of tenant in tail bind 
his feirs. F. N. B. 134 (B). 

4. And the peram ular tion may be made for divers towns, and 
in divers counties, and the pariies cnoht ta come in been into 
Chanceri, and there ackno wle doe and crant that a perambula— 
tion be made betwixt them, and the acknowledgment {halt be 
enrolled in the Chanc Fry, an | increunon a commiſſion or writ 


ſha!l idue forth. Ard 1 the parties canmet come into CIDaNcery, 
then zhey ought ts ſue forth a writ & Ba t. Bete pote/latem directed to 
certain pe ue ts 5 Be ten a "154 edoment, 2! nd 10 certify the ſame 
into the Chancery under his real &c. and then upon that certi- 
ficate returned i: TE: Ci ancery, that commiſſion or writ may 


be granted, alt] ; the parties dg not appear in perſo: in Chan- 
cery to pray the ſame. F. N. B. 1 3+ | Tak 
S. Ther is no qusſtion but parithioners may juſtify going over 
. any , Jardin their perambulation. Per Anderſon, Owen 72, 
8 Goodw ay . Michel. 
ulaze. and 
ay adatc all auſances in their way, cites F. N. B. 185. (B), and Book of Enuies 138. 


6. A libel was in the Teeleſiaſtical Court, that all farmers of 
ſuch a farm Fad uſed to fed cakes and ale at the pe? -ambulation of 
tlie par; 10 te the vulue of 8s, or thereabsuts; a motion was made 
for a prohibition, and the cuſtom denied; but adjudg' d, that na 
conſultation ſhould go. For a cuſtom for farmers is no more 
than a p. wines! ae for occupiers, which is not good where it is 
to charge the land. But the objection of uncertainty as to the 
(or thercabouts) is not materi ial; for all their proceedings are fo. 


2 Lev, 163. Hill. 2 & 23 Car. 2 2. B. R. Weiby v. Herbert, 
For more of Ptrambulation in general, ſce Panwogd'3 


Foreſt Law, tir. Dounderics of the For <2, and fee: 
Foreſt ſupra, and other proper Titls.} | 


Periury, 


P erjury. 397 


(A) At the“ Common Law, # There was 


no courſe at 
comm'n 11Ww 


£f JF a man makes a falſe ;:th in any Court of Record, this is 0 zun 
| perjury at the common law before the e ſtatute, tor which ang 


he may be indicted.}] the flat. 
| 3 H. 7. the 


King's council ufed to ſſemble and puniſh falſe oaths of witneſſes at their diſcretion ; and it appears 
by D. 27, that at common la tete was no puniſhmeit tor perjury but in cate of attaint; but 
in the Spiritual Court, pro lien fei, they are uled to puniſh them. Cro. E. 521, Dampat 
v. Simpſon. 


[2. Va man makes « falſ» oath in any po cial proceeding in any 
Court, thous, þ it be nt a Court of Rec ard, yet it 18 per}: ary at the 
common law, for which be may be indittad; becauſe it is a 


great oifence, it ben: cat means of injuſtice | \ 
C3. If a man MALE 8s 2 FRE Oatit extrajudicia tl, not in any 
Court of Record, nur in a cia] proce edding in any ether Curt, 


this is not porjury 2t common law for which he m ay be indicted, 
though it be a falſe oath 
= EP n ? : Ge Shs 7 s 
LJ. If a rin makes a darm for any thing, and voluntarily . 
wears the th to be dit oc, or that he has good title ta it; though 
it 6- falſe, tit is vt perjury for which he may be indicted, be- 
cauſe it is not done in 1 iy judici: 1 proceeding ] 
5. If a ſuttice of pace, or con! table, or other Meer who is If ow 
Wd e 
fevorn ty ccc Vis «hive duly, & does nit do it according i his cath, „, te 
= it ſeeins this 's not perjur, for which he may be indicted; p] may 


ut he may ve indicted for the Wa ice againſt his oath.] indict him 
| . for perjury 
upon the cener>] oxth taken by him when he was admitted intu his office; per Cur. Nov. 92. in the 
Caſe «4 Alderman 'tarris ot Od. — And where, upon an information againit ef for a falſe 
return of a knicht of a ſhire, it 2ppearcd upon examination, that be did not take the oa , office at 
his entry upon it, beine perſuaded by one il, ot to do it by reaſon of the difficulty t the articles, 
[fo that he could not be condemned as guilty of perjury, yet | he ard I were both 5 athed by nue 
and impriſonment for the contempt, a 1d the ſheritf wis further fin'd ar; d impriloned tor the fal ſe te- 


turn. D. 163, b pl. 19. Irin. 1 Eliz. Bronker's Cale, 


[6. In an indictment of perjury, if it be alleged that there [ 308“ 
was a ſuit in Chancery between A. and B. and thereupon a com- See (C)— 
miſſion ſued to examine witneſjes * av hich vas executed ; and after — == 
the defendant mate a falſe cath before Maſter Page, one of the Maſters __* W N 
of the Chancery, who Lad power to take an oath, and fo the de- Upon an in- 
lendant made corrupt and wilful perjury; this indictment is di*iment for 
not good, becauſe it does not appear that Maſter Page had haber 3 23 
fo take an oath in this coſe, but only an oath which might be in % 


other 


_— —  E— 


Per jury. 


2 _ other caſes; for as a Maſter in Chancery he has no power, lie 
Rich, ex. being by his name only a Clerk of the Court to make writs, and 
ceptions it is not alleged that this oath was filed of record in the Court by 
e which it might appear that it was a judicial proceeding, as the 
quaſhing it. Fern are un ſuch cates 0 lay, prout per recordum in curia 
xt, It is Cc. apparet, Trin. 1652. in an indictment againic Ruddy g 
__ 2 R Horbell Gavinn. Adjudged per Curiam aſter verdict againtt them.] 
borr Rich was a Maſter in Cooncery. diy, That this is no perjury within the ſtatute of 5 Eliz.. 
cap. 9. And 3dlv, Becaule he conciudes this 40 ve cortra formam /t2!uti of « Eliz. for perjury in this 
ff davit, which i5 not within tire ſtatute. Curia allowed oi thete exceptions, and for thele EXECP = 
tions, by the rule of the Court. the indictment was quaſh'd and the party diſcharged of it. 2 Bus, 
322. Hill, Car. B. R. The King v. Bell.— An action upo:, the ſtatute was brought upon this une 
oath : the court was, that ihe drfeudant came % Rich a Maſtry in Chancery bawing antis ily ty 
rake afidetiis Sc. and wade a falſe aan, but he did net allege that tee Af i was in Can 
Cory in curia canceilaria, wh ch the Court laid he ought to have done, or other wile it is ro perjury 


Alchin the ſtatute. Lat. 38, 39. Anon. 
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S. P. At 7. Perjury is a crime committed when a lawful oath is ad- 


3 miniſtred by any, that has authority, to any perſon in any jrd:- 


they be be cial proceeding, who ſwears abjolutely and folſty ina matter material 
believed to the iſſue, or cauſe in queſtion, by their own act, or by the 
er J o ſubornation of others. 3 Inſt, 164. 


Hawk. PL 


C. 172. cap. f ; : | 
to f. 1. One was fu'd in the Star- Chamber for perjury in 1be Court of Pegueſer upon a ter of ting 


there, relating te a title of land and frantiexcment in queſtion there; and it was refoly'd by ali the 

uſtices ot England, that this perjury is not puniſhable; for this was 2»./y 2 vainand idle oath, and 
not a corrupt one, becauſe the Court of Requeits had ns prover ro examine titles of lands, which arc 
real, and they are to be diſcuſs'd and determin'd in the King's Courts. Quod nota. Yelv. 111. 
Mich. 5 Jac. B. R. cited by Williams J. as Paine's Cafe. 

If a witneſs be examin'd after the demiſe of the King upon a comm Nun gran'cd in the King's /ifee 
time, and be is perjur'd upon ſuch examination; tho! legally the commiſſion was determined bv the 
demiſe of the King, yet the commiſſioners not having notice of ſuch demile the witneſs was held to 
be duly ſworn, and was puniſhabje tor perjury in ſuch examination by the ſtatute ; tor that what the 
commiiſioners did was legal being before notice, Cro. C. 97. Mich. 3 Car. Sir Randolph Crow v. 


Vernon,—1 Hawk. Pl. C. 174. cap. 69.1. 4. 


S. P. Med. 8. If for a falſe offidavit an action does not lie upon the ſta- 
* 3 tute of perjury, yet he may be indicted for this perjury at the 
Ning v. common law; for by ſuch falſe affidavits made in tlie Star- 
Greef. — Chamber, Chancery, and B. R. and other courts, ſeveral per- 


Serennt ſons are greatly vexed. Per Coke Ch. J. Roll. R. 79. pl. 22. 
1 12 Jac. B. R. Anon. * 


ſavs, Per- 


ars the | 
books wherein this opinion is holden, ought to be intended only of ſuch affidavits which no way relate 


to the cauſe depending in ſuit before ſuch Court; for if they be of ſuch a nature, that either of the 
parties in variance be grieved &c. by reaſon of the perjury ; as where 2 trial is put oth, or a judgment 
or execution {et afide upon a ſalſe affidavit, the offence ſeems to be not only within the meaning of 
the ſtatute, but alſo within the very letter of it, unleſs the words (witneſſes and depoſitions) are cou- 
fincd to ſo ſtrict a fignitication as to bear no kind of application to any other perſons or oaths, ex- 


cept thoſe which are made uic of upon the trial of the iſſue in queſtion, 1 Hawk. Pl. C. 180. 
cap. 6g. ſ. 21. N 


5. C. Palm. g. J. 8. was to prove a matter relating to himſelf J. S. and 
204. >) che one F. S. procur'd one VW. R a knight of the poſt to ſwear for 


name of « J. S cho ſwore he bnew that the ſaid J. S. did the thing. It was 


Whitleſoy's very true that J. S. did the thing, but W. R. did nit know it, nor 
Cafe.—— did. he know J. S. This was ſaid by the Chief Juſtice to be per- 


Het. 97. jury) 
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Fury ; but he and the other Juſtices held, that it is only puniſh- — 4 
able as miſdemeanor, and chat by the common law. 2 Roll. fon ” B. 
7 . - + x ov * 
R. 244. Mich. 29 Jac. B. N. W hickxſley's Caſe. was agreed 

| * by the 
Court in 918 STYLss's Cask, thit tho“ a witneſs ſwears true, yet if it be not true of his own 
know £422 i is 4 chr i oath within he itatute.—— Fut in the Caſe of the Kev. HN ro & 
1x che Court faid, that there was a difiecenie when a man ſweers a thing which is true in 
fict, and st he des aw know it e be fo, and wiere he wears a thing to be true which is really 
faiſ* The tit 3 per uy berore Cad. 2.d the oiher an offence of which the Law takes notice. 


2 Med., 2 l. 2& + Jac. -c uh (anc oarh as puilk'd in the Star-Chamber, as where 
dn „en dedete the plan en in the Stu-! hamber, according to the value of his goods rio- 
wok n tran thedeterc ut, the glatt cauſed two men to ſwea: the value of the goods, 
th. v nor krew them, zd thuugh that which they ſwore was true, vet becauſe they knewit 
no. 14 oath in then, tor the h. ch both the procurer and the witnefſes were entenced 
in the” +  nainber. 3 at . Mich, 4 Jac. in the Scar-Chamber. Gurnei's Caſe, — 
IH. . 175 cap. wy. ſ. 6 
1. A... by the Court, that a man cannot be puniſhe! — S.Þ, 
by i 5 thz. cap. 9. for perjury zu His“ own cauſe ither in am 
* : 3 ? anſwer to 
2 „& but for that he ſhall be indicted at common queſtions 
1 - 4+mmanded to be fo obſerv'd from henceforth, put to him 
an as been ſo adjudged, Noy. 128. Sir Robert Miller's r * <ourt 
- of law or 
85 equity have 
ing power to 


114 upon cath concerninuy his knovule ire of the matter in diſpute, er in his afſid vit coneern- 

- collate 4 matter, wher +15 the parties own oaths are all>wed to he taken. By? it ſeems, 
Who gives a ver dict contta y ty maniteſt evidence ;$ not properly guilry of perjury within 

3 em l.Gnaceſcrption, br cauſe he 18 not ſworn to depoſe the truth, but only to give a true 
154.0407 upon the depolition of others, and in man; cafes is not pur.iſhable at all in foro humans, 
11 k. II. C. 174, 173. cap. 69. f. 5.—t 8. P. Ven. 256. Trin. 28 Car. 2. B. R. Anon. 


11. A. was convicted of perjury by verdict, for ſwearing that 
be ava. prot to J. S. where in truth br was only ſervant 1e the 
erm , J. S. And for this oath Roh tvi'd him 101. though 
Wild mov'd for an abatement, becauic it was not malicious, 
and ſaid that one T'y1.en in like cafe was fin'd but gl. All. 79. 
Trin 24 Car. B. R. Anon. 

2. An equivocal 10th ; as where a man having rt d up a de- 
clarulion in cjeftment like a piece of a tobacco-pipe, hid it in his 
be, 12d after delivered the ba ts the tenant in piſſſien, and after 
favearing the de! "Very of a declarution &c. he was pillory'd 53 Per 
Allibon J. Cumb 62. Mich. 3 Jac. 2. B. R. Anon. 

13. Ld C. Parker ſaid, that he did not think it would be per- 
jury at law, if the depoſitions of a witneſs tuken de bene effe were 
quite contradictory to his depofutions in chief, there being no iſſue 
join'd, as there muſt be before the depoſitioas are taken in chief. 
Wms's Rep. 569. Trin. 1719. in Caſe of Cann v. Cann. 

14. It ſeems, that any falſe oath is puniſhable as perjury, 
which tends to miſlead the Court in any of their proceedings relating 
to a matter judicially before them, tao? it no way affect the prin- 
cipal judgment which is to be given in the cauſe; as where a 
perſon offers himſelf to be bail for another, and knowingly and 
wilfully frvears that his ſubflance is greater than it is. Hawk. Pl. 
C. 173. cap. 69. ſ. 3. 

15. Alſo it has been reſoly'd, that not only ſuch oaths _—_ 

| CU 


— —— — — 


8 — rene — 


| 
| 
| 
| 
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taken upon gere proceedings, but alſo all ſuch as any way 
tend to abuſe the adminiſtratian of juſtice, are properly peruries z 
as where one ates a faiſe gal before 4 Julie e of 2 the Peace, in order 
to induce him 72 compel anther to find ſureties fir the peace &c. 
Or where a perion forſwears himſelf before commiſſizners ap- 
pointed by the King 79 inquire of the for feitures of his tenants 


eſtates &c. whereby he makes them liable to be Teiſed by Ex- 
chequer proceſs. Hawk. Pl. C. 173. cap. 69. ſ. 3. 
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Ar Common Law, and by 


1 (B) Puniſtable, how. 
Statute, 


Perjuri &c. 1. PErfury, © Hre the Ci argue, 2. frin/h 'd fometimes 8 by dos 75 
1 ſometimes by baniſhbment, and ſometimes by Ava 
gartur le Pin, /bmert &c. bel 
3 * 25 Was wont to be 0 f fal lie W itnefles: 
— n more mild, as / "Ox ferture 0, F all his 3 and afterwards it 
amendent. came to fine as 7 Ä My and never ts bear teſtimony. 3 Inſt. 1635 


Brompion's 164 CD. 74 


tome were uni. a by, 4 cu out their longuesy 


afterwards it came to he 


1 
31. I. 12. leges Alfredi & Godrini. —Deinceps non fint digni jura vento, fed or dalio. Ibid, 
I. - : b , 
$35. I. 24. inter lezes Edward! ——Nuzquam juramento poſtea digtus ut nec in ſantiticato atrio 


Wiquo 74. fi moriatur, ti non habeat epilcop! teſt moutum in cujus dioceſi fit, quod penitentiam 
receperit, & pre ſpiter hoc referat epiſcopo intra xxx notes, uirum ad emend 15 2 & [atistactionemn 
venerit; ſi non faciat hoc, componat, ſicut epiſcopus ei concedit. Thid, 84 inter leges Agel. 
Rani rezis. — Manum 7erdat vel dimidiam weram, & hoc commune itt 3 ſas & epiicopo. Et 
non habeatur de: incept juratione e er fi erga Deum protundius non emendet, & plegios inveniat 
uod ſemper in reliquam ceile Ibid, 926. I. 51. inter lege; 5 rezis,- - Aud there imme- 
diately follows another law, vz. 85 qQu's 1 EE, teftimonig m anife tr i. ubit & piobatus inde fuer.t, 
non admitratur deinceps in legitimum tertimoniyumy, lcd thivir geg, vel domino ſuo ® KEALS- 


FAXG * This was a pecuniary mulct in lieu of ttz1d:ag in the pillory. Somn. Cloſſ. 
verbo Hals:agium, 


F. was in- 2. 5 Eliz. cap.g. /. 3. enacts, That all perſons awhich foal core 
dicted on ruptly procure any witneſs by letters, rewards, prom iſes, or ther 


this ſtatute 

in giving ſiniſter means, to c ammit wilſul and corrupt perjury, in any matter 
Ja je evi- depending i in juit by writ, action, bill, complaint, or infor mation, con— 
dewer to the min lands or bered, taments, goods, debts or damages in any of the 


rand in- . 
5 Dueen's Courts of Record, or in any Leet, ancient Nemeſne Court, 


gueſt at a a 
2 %% Hundred Court, Court Soph an, or in the 3 tr of the Stannary in 
W. Se. Devn and C:rmy, , or Mall cariuptiy precure ar ſuborn any wit 


N 4 12 
Za, of neſs faworn 10 Feit) in perpetuam ret memoriam, ſuch cfenders Aal 


4 717 T. This being convicted, fo reit 491. 


iadictment | 
was removed into B. R. and F. diſcharged thereof; for 4: 's fa' vie hat two braveher, The firſt is 


againſt ec ef perjury, and this is [in] matter depending in ſuit by bill, writ, action, or in- 
formation ; fo that procurement of pe: jury 


upon indictmen Is out of this branch. The ſecord 


branch, upon Wh ich F. was 1ndict ted: Is provided againgt th /e who Comm it fe jury by his or their de- 


FO io iu 25 of tie 92 1 the ein menti: a 4 cr 4 ” 4 exam nel in Fp. (Adam ici menen. Ar 4 


tho' this clauſe be general, and not retrain'd to any 1 ir ſuits, viz. by bill, writ, action, or in- 


formation, as the firit war, yer this hall be conſtrued to refer to the firſt, and ſhall be expounded by 


it. And ſo n- part of the act all expeurd the ot er; tor otherwile, the party that commits the 
perjury upon {the Ji indictment nal! be puniſhed by chi laſt branch, and he who fuborns and procures 
him to commit it, will piſs unpur. hed. 5 Rep. 99. a. Mich. 45 & 41 Eliz. B. K. Flower's 
Cafe. vid. ſays it was ſo ad)j1d ed, Mich. 36 & 37 Eliz. B. R. in Monday's Ciſe. And 
alſo, that ſuch judgment was given, Trin. 39 Elz. in B. K. in celc of | pergury ſuppoſed to be co! ; 
mitte 
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dutied upon an indictment of felony, —-Perjury and ſubornation of perjury a an indictment for 
te King, as in the caſe above of a riot, is aut of the words of the tatute, as was relolved in 
FrowER's Cagt; becauſe perjury upon an indictment is not within the ſtatute, But ſince perjury 
was an offence pu: iſhable by the common law, tho' the indictment of F. founded upon the ſtatute 
vas overthrown, yet his petjury, tio? upon an indictment, is punithable, and was moſt commonly 
puniſhed in the Star-Chamber, 3 Inſt. 164. —But where P. was indicted upon this ſtatute, becauſe 
he was produccd as 4 wityels tor the King, upon a trial in an information, aud ſwern &c. ſhewing the 
cath and the feifity ther-in; an exception was taken, that a witgeſs bei: ag prod iced and depoſed for 
the Ring may not be puniſhed by way of indictment, which is the ſuit ofthe King merely; for he 
c1:10t punith h's on witncls who fears tor him; and it was ſaid to be fo refolved in the Star- 
Chamber, that a bill there lies not againtt him upon that ſtatute; and of that opinion was the whole 
Court, that ſuch a witneſs is not puniihable by way of indi-tment; whereupon he was diſcharged. 
Croc]. 120; Trig. 4 le. B. R. * Price's Cate. It appears, chat perjury committed in an in- 


formation exhibired by the Kin * attorney, or any other tor the King, by any witneſs produced on 


the behalf of the Kine, is pun!!! ag either by this act, or by the common law; and ſo it was re- 
ſolved in the Cale of t Rowe, Ap. EL IZA, which was this, The King's attorney preterred an 


information in the Exchequer againtt Hugh Nanuy, Efq; the father, and Hugh Nanay the ion, and 
others, for intruſion, and cutting gown a great number of trees &c, in Penroſe in the county of Me- 
rioneth; the defendant pleaded Note tilty, and the trial being at the bar, Rowl. Ap. Eliz2 was A 
ritnels produced for the King; who depoſed upon his oath to the jury, that Hugh the father and 
Hugh the fen joined in ale of the aid trees, and commanded the vendees to cut them down; upon 
which teſtimony the jury found tor the King, and aſſeſſed great damages, and thereupon judgment 
and execution way had, Hugh Nanny the father exhibited his bill in the Star- Chamber at the come 
mon law, and chargzd Rowland Ap. Eliza with perjury, and aſſigned the perjury, in that he ſaid 
Hugh the father never joined in ſale, nor commanded the vendees to cut down the trees &c. And 
it was reſolved, fill, that perjury in a witneſs was puniſhable by the common law. 

See ndly, that perjury in a witiels tor the King was punithable by the common law, ( 311 ] 
either upon an indictment, or in an information, or by this act in an information. And the ſaid 
Rowland Ap. Eliza was by the ſentence of the Court convicted of wi:ful and corrupt perjury. 
3 Inſt. 164. cap. 74. 

* $S. C. cited 1 Hawk. Pl. C. 179. cap. £9. ſ. 19. where the Serjeant ſays, It ſeems eaſy to ac- 
count for the judgment, becaule he ſuppoles it muſt be intended to have been a criminal information z 
Jat it the information, whereon the laid per, Ury Was luppoſed to have been committed, had been of 
a civil nature, he did not ſce any reaſon why it ould not be as well within the meaning, as it 
ſeems to be expretsly within the words of the tatur e; ter ſurely the opinion, that the King cannot 
by indictment, which is his own proper ſuit, puniſh his own witneſs who ſwears for him, cannot be 
agreeable to law ; becauſe, howeve r the 8 ot ſuch a wituels may ſeem to tend to promote the 
King's interelt in relation to the cauſe which happens to be in diſpute ; vet certainly it is a heinous 
ctim? in its own nature, and as much an abuſe to juſtice, and of the fame ill couſequence to 
the publick, and coaſequently as wo:thy of the King's reſentment, as if it had been taken 
againſt him. 

+ Co. J. 212. Mich. 6 Jac. B. R. S. C. by the name of Nanuge v. Ap. Ellis & al. 

This ſtatute makes nothing periury but what was fo before ; 3 per Holt Ch. J. And per Eyre J. it 
purſues the common law, and adds nuthirg new but the penaity. Carch. 422. Mich, 9 W. 3. B. R. 
in Cale of the King v. Creep. 


S. 4. If ſuch effender have not gocdt or lands to the value of gol. 
he ſhall ſuffer impriſonment one half year, aud ſtand upòn the 
piliory one hour im ſome market town adjoining in open market 
there, 
S. 6. No N a convicted ſhall 1 ecerved as a vi ines 1 in any 
Curt of Record, until the judgmen t even Ag 217K the ſaid perfor be 
reverſed 3 and 1 every ſuch ret 07 1 the p. irtles grieved hl re- 
cover their damages again ſuc ch as did procure the aid juds riment to 
be firſt given againft them by actton 4. 9 3 coſe. 
S. 6. If any perſon, either by ſubornation, unlawful procurement, So that the 


, 4 ere þ- 3 Procurer 1s. 
Or Means of any other, er by their own = mvilfully and corruptly fo forfeit 


commit abi Serjury, in any of the Courts before mentined, or ber more thanx 
ing examined ad perpetuam rei memoriam, every perſon ſ. rſending, the party 
and being convict, ſhall forfeit 201. and have 1% rie ment fix 3 
months, and the cath of ſuch perſon ſhall nat be received in any C art pl. g8.—So 


of Record, until the judgment be reverſed by attains er caberwiſe; * in the 
j::4gment of 
7 nd 


— — — 
* 


IT Perjury. 


prliament and upon ſuch reverſal the ? parties grieved to recover their da- 


' c . - : 
— — mages again/? ſuch as did procure the judgment ti be given ug 
ator. 3 them by action upon the caſe. 

En. 167, — | 
A man cannot be euilty of ſubornation of perjury, unleſs pe jury be actually committed; per Holt 
Ch. J. But he (aid, he had known one let in the pillory tor “ enaeawveuring to ſuborn, it bring 4 
great offence. Comb. 450. Trin. 9 W. z. B. R. Anon. | 

* 2 Show. I. Pafch. 30 Car. 2. B. R. The Kung v. Johnſon, ———Hawk. Pl. C. 177. cap. 6, 
f. 10. ſays, that in ſuch cafe the party is liable to be puniſhed, not only by fine, but alſo by in- 
famous corpora! puniſhment. 

} He that brings. an action upon this ſtatute muſt be the party griev'd ; otherwiſe he cannot have 
It, but ought to have the offender puniſhed in the Star-chamber. 3 Bulf. 147. .n Caſe of Cockeri! v. 
Apthorp. — Bil! of debt was brought upon this ſtatute, and held to he maintainable, and adjudged tor 
the plaintiff, Cro. E. 434. Mich. 37 & 35 Eliz. B. R. johnſon v. Pays. | 


8. 7. Ir the offender have not goods to the value of 20 J. he Hall be 
ſet on the pillory in {me market-place by the ſheriff if without any 
city or town corporate, and if within ſuch city Sc. by the head Acer 
Oc. and there have both his ears nailed, and be diſabled for ever 1 
be favorn in any of the Courts of Record aforeſaid, until the pudgnent 
be reverſed, and thereupon to recover his damages. 

S. 8. The one moiety of which money forfeited to be to the Dueen, and 
the other moiety to ſuch perſon grieved by reaſan of the offence, that will 
ſue for the ſame. | 

9. As well the Fudges of the ſaid Courts where ſuch perjury 
Hall be committed, as alſo the Fuſtices of afſiſe and gab delivery, aud 
the Tuftices of peace at their quarter ſeſſions, all have power ts in- 
guire of all oFences contrary ta this act, by inquiſition, preſentment, 
bill or infermati:n, or otherwiſe lawfully to hear and determine the 
ame. 

S. 10. The Juſtices of aſſiſe ſhall in every county læus times in the 
gear in their fittings make proclamation of this ſlatute. | 

L 312 } S. 11. This act ſball not extend to any Eccleſiaſtical Court, but 

That ſuch offenders may be puniſhed by ſuch laws as heretofore in tht 
Ecclgſiaſtical Courts. 

A bill of S. 13. This act ſhall not reftrain the praver of any Fudge having 


fal in "+ abſelute poxver to puniſh perjury before, but that they and every of then 
Chancery ſhall and may proceed in the pumſhment of all x” n heretofore pu- 


for perjury niſhable, in ſuch wiſe * as they might have done and uſed to ds bejort 
there Come . . 
the making of this act, to all purpoſes, ſo that they ſet not upon the 


mitted con- 


wa formam fenders leſs puniſhment than is aſcertained in this aft. 
of this fta= Made perpetual by 29 Eliz. cap. 5. and 21 Fac. I. cap. 28. 


tute, It was 
doubted, if defendant ſhould plead Not guilty, whether he ſhould be ſworn to his plea, and allo to 
anſwer to interrogatories as was uſed in the Star- Chamber. Reſolved, that he ſhould not be ſworn 
or examined upon interrogatories, unleſs the Court of Chancery has abſolute authority, aud had ulcd 
to examine perjuries in this Court before this ſtatute ; for then this is reſerved by this proviſo, as t 
the Star-Chamber; and if the Court of Chancery will examine perjury committed there (as it may 
dy the ſtatute), it muſt be by Latin bill, and the pleadings in Latin, and iſſue joined there, and ſo iry 
it in B. R. as is uſual in the like caſes. D. 288. a. pl. 51. Paſch. 12 Eliz. Anon. 3 Inſt. 167. 
eite S. C. | | | 

* Uſage cannot give a Court authority, where it could not do it of richt before, by reaſon of the 
words, Ii (hey might have done, and uſed to do before &c. D. 243. a. pl. 54. Mich. 7 & 8 Ei 
Uiflow's Cale, 


2. If a witneſs depoſes falſely, but the jury do not credit his oath, 
but give their verdict again bis cath; tho' the party grieved can- 
| not 


[ed 
tor 
nay 
iry 
97. 
the 
I. 


th, 


an- 


Perjury. 


not ſue him for the perjury, yet he ſhall be puniſhed at the ſuit 
of the King. Per Cur, 3 Le. 230. pl. 310. Mich. 31 Eliz. B. R. 


in Hamper's Caſe. 


4. Quiere, If upon aid praier, he in reverſion joins, and he is 
grieved and prejudiced by an cath, and depoſition, whether he 
may maintain an action upon this ſtatute ? For clearly, by the 
common law he may have attaint. Yelv. 22. ſeems to be a 
quære of the Reporter at the end of the Caſe of Brode v. Owen. 

J. 2 Geo. 2. cap. 2 5 fe 2. The mare effeetually to deter perſons 
from commilling wilful and corrupt perjury, er ſubornation of per- 
jury, it is enacted, that, beſides the puniſhment already to be inflicted 
by law for fo great crimes, it fhall be lawful for the Court, or Fudge, 
before whom any perſon ſhall be convited of wwilfut and corrupt per- 
jury, or ſubornation of perjur;, 10 order fach perſon to be ſent to ſome 
houſe of correction within the ſame county for a term not exceeding 
ſeven years, there te be kept ts hard labour during all that time ; er 
s:herwiſe to be tranſported to ſome of his Majeſty's plantations beyond 
the ſeas for a term not exceeding ſeven years, as the Court ſhall think 
my/t proper; and thereupon judgment ſhall be given: that the perſon 
convicted fhall be committed or tranſparted accordingly, over and 
above ſuch puniſhment as ſhall be adjudged to be njlifled on ſuch per- 
fon, agreeable to the lawvs now in being; and if tranſportation be di- 
refed, the ſame fhall be executed in ſuch manner as is or ſhall be pro- 
vided by law for the tranſportation of felons; and if any perſon ſo 
&mmitted or tranſported, ſhall voluntarily eſcape or break priſon, or 
return from tranſportarion before the expiration of the term for which 
he ſhall be ordered to be tranſported, ſuch perſon being theresf lawfully 
convited, fha!l ſuffer death as a felon, qwithout benefit of clergy, and 
Mall be tried for juch felcny in the county where he eſcaped, or where 
he Dall be apprehended. | 

S. 4. This att ſhall nat extend to Scotland. 

S. 5. No attainder for any offence hereby made felony, ſhall make 
or work any corruption of blood, loſs of deer, or diſheriſon of heirs. 

S. 6. This act hall be of force for five years to be reckoned from 
the 29th of une 1729, and from thence to the end of the then next 


Von of parliament. 
Made perpetual by the ꝙ Geo. 2. cap. 18. 


(C) Puniſhable. . In Reſpect of the Court or 
Perſons, before whom. 


. HERE the Caurt hath us authority to hold plea of the 
| cauſe, but it is coram non judice, there perjury cannot 
be committed. 3 Init. 166. 


312, 


Brown!. $2, 
83. S. P. at 
the end of 
the 8. C. 
and ſeems 
a copy of 


Yelv. 22. 


L 313 ] 


S. P. per 
Dolben J. 
2 Show. 31. 
in Cale of 


| Coodwin v. Brown, —Cites 1 Co. 252» 


2. Tho' perjury in the Spiritual Court is not puniſhable by the 
ſtatute, yet the ſtatute leaves it to be puniſhed as it was before, 
| = 


Falſe oath 
in the Spirie 
tual Court, 
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(hol it be ſo that it is puniſhable in the Star-Chamber. Cro. E. 185. Trin. 


Record) 3 32 Eliz. B. R. Plaice v. How. 


rjury, for 
Tick the party may be puniſhed at the common lau by indictment; per Cur, and therefore refuſed 


to quail an iadiciment of perjury for a ay” Foe made there. Sid. 454. pl. 23. Paſch. 22 Car. 2. 
B. R. Anon. — I Hawk. Pl. C. 173. cap. 63.1. 3. ö 


So perjury 3. Perjury may be #n the Feelefraſtical Court ; for i it is a Court 


may be is judicial. Cro. E. 609. pl. 12. Paſch. 40 liz. B. R. Shaw v. 


1 Thompſon. 


Cro. E. 60g. pl. 13. Laſch. 45 Eliz. Corbet v. Hill, ————So ere the Juſticet of afſiſe. Ibid- 
pl. 14. Anon. | 


* _ 4. Ag; indictment of 1 ſwearing before a Fuſtice of the 
4 69 . z. Peace, that F. S. was preſent at a conveniicle, or a meeting for re- 
cites S. C. ligious worthip &c. it was moved to quath it, becauſe it did nt 
but ſays, it appear ts be a conventicle, (viz.) that there <vas above the number of 
CE Ave, and ſo the Juſtices of peace had no power to take an oath 
oath whar- Concerning it, and then it could be no perjury; to which the 
fever in 2 Ld. Ch. J. faid, that conventicles were unlawful by the common 
ER law, and the Juſtices may punich unlaw ul aſſemblies. And he 
towever ſeemed to be of opinion, that a man might be indicted of perjury 
wilful ard for a wluntary and extra-judicial cath 3 and cited a late caſe, 
. where one had * Holen away a man's e „ and went before a 
is puniſh- False ce of the peace, and are that he had the father's conjent, and 
able as 2 this in order 10 get a licence to marry her; and he was indicted, and 
2 „convicted thereupon. And all the Court ſaid, that it was not 
proſecution; the courſe to quath indictments of perjury, nuſance, or the 
for private like; but to put the party to plead them. Vent. 369, 370. 


tet are Njich, 25 Car. 2. B. R. Anon. 
te be ve- 
vate actions, 


8. P. Fir g. The f/atute has ſubjected the offender to a certain penalty, 
r _ and to a corporal puniſhment, and therefore the perjury, mutt. 
3 be by ſwearing falſely in a Court of Record, and in a thing ma- 
at common terial to the 72 But this is not required at cemman lat for it 


1 is perjury to {wear falſely in a * Curt Baron, or in the Eccle- 
per Cur. ſiaſtical Court, which are not Courts of Record; nor that it thall 
Sid. 454- be in a thing material to the iſſue; for a man may be perjured 
in i 23. in an anſwer in Chancery to a thing not charged in the bill. Per 
Paſch. 22 

Car. 2. B, Cur. 5 Mod. 348. The King v. Greep. 


R. Anon. | 
——Perjury cannot be comme in the Court of the Lord of Copyholds, or in any Court which is 


bilder by ujw pation, other ein A Court-Leet, or Court- baron which is beld by titie. Codb. 179- 
P. 232 Mien. 5 Jac. . B. A: Loh, 


6. The oath ought to be taken beſore perſons lawfully au- 
thoriſed to cdminifted i it; for if it be taken before perſons act- 
ing meerly in a private capacity, or before perſons pretending 
to 2 legal authority of adminiſtring ſuch oath, but having in 
truth no ſuch authority, it is not puniſhable 48 perjury; yet a 
falſe oath taken before commiſ/r5ners, whoſe commiſſion at the time 


is in ſtricticls dutormined by the &: ne of the King, is perjury, 1 
taken 


5 
2 TL OO DN 0 — mm 


mon lay 
Point, a 
one o 
cauſe 
other I 
Cro. E. 
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taken before ſuch time, as the commiſſioners had notice of ſuch 
demiſe; for it would be of the utmoſt ill conſequence in ſuch 
caſe to make their proceedings wholly void. Hawk. Pl. C. Abr. 
203, 204. cap. 69. ſ. 4. 


(D) Puniſhable. In reſpeA of being committed 
in any Judicial Proceedings. 


a 6 H O' an oath be given by him that hath lawful authority, The oath 
and the fame is broken, yet if it be not in a judicial pro- eb. ea 
czeding, it is not periury puniſhable either by common law, or in a j 
by 5 Eliz. becaute they are general aud extra- judicial, but ſerve proceeoing, 
for aggravation of the oilence, as gencral oaths given to othcers n lome 
or miniſters of juttice, citizens, burgoſſes, or the like, or for lick „ 
the breach of the oath of fealty or allegiance & c. they ſhall not ing of the 
be charged in any Court Judicial for the breach of them after- me DO 
wards. As il an er commit extortion, ne is in truth perjured Xize's 
becauſe it is againſt his general oath z- and when he is charged mor ard 
with extortion, the breach of his oath may ſerve for aggravation. e 
3 Init. 166. as. bebo 


5 commiſſion- 
ers appointed by the King, to inquire of the forfeiture of his tenants, or of deſective titles wanting 


the ſupply of the King's patents. But it is 51 material, whether the Court, in which a falte oath 
akon: te rent of Recyrd, or not, or whether it be a Court of CH Law, or a Curt of 
Equity wr Civil Law &c. or whether the oath be taken in the face of the Court, er out of it before 
pet ſous authorized t examine a matter depending in it, as betore the ſheriff on a writ of ing ary 
Cc. or whether it be taken in relation to the merits of a cauſe, or in a collateral matter; as where 
one, who offers himſelf to be bail for another, ſwears that his ſubitance is greater than it is &c, 
zut neither a falſe oath in a mere private matter, as in making a h2:gain &c. nor the breach of a 
promiſſory oath, whether publick or private, are puniſhable as perjury. Hawk. il. C. Abr. 203, 
tap. 69. ſ. 3. | 


2. If the defendant perjureth himſelf in his a»/wer in & Chan- 5. P. per 
ery, Exchequer-Chamber &c. he is not punithable by 5 Eliz. for Tanten 


, „ : g . : Le. 201. 

it extendeth but to witneſſes; but he may be puniſhed in the A 253 in 

etar-Cliamber &c. 3 Inſt. 166. Giese 
Ale. 


2. A bill of perjury tam quam was ſued, becauſe the deſend- * S. P. 1 
ant being one of the * homage Oc. did preſent with the reſt of the Hawk, Pl. 


. . . = C. go. ca . 
homagers, hat the plaintrff had cut down certain trees, whereas in 69. f. Os. 


truth he had not cut down any. All the Juitices Erd, that for If a man be 
this matter the bill lay not upon the ſtatute 5 Eliz. for this n i 


J ; ; : a Court Ba- 
branch of the ſtatute is to be intended of periury in depsfitions ron before 


enly. 3 Le. 201. pl. 253. Paſch. 30 Eliz. B. R. Matthews's the Srew- 
Caſe. ard, this is 


: perjury; pet 
Hobart Ch. J. to which Hutton J. agreed. Win. 3. Paſch. r9 Tc, in Caſe of the King v. Bowen. 


— 5. P. by Twilden J. Mod. <5 pl. 10», Hill 21 & 2 Car. 2. B. R. A-on.—Perjury at com- 
mon law may be in a Couit which is not of Record, as Chancery er Court Baron if in a material 
point, and ſo upon the itatute by expreſs words. Freem. Rep. 500. Paſch. 1691 The King . . 
cne of the Ld Mountague's witusſſes — And an ind d ment tor perjurvin the like cafe was diſcharged, 
becauſe the ſtatute exiends only 19 perjeiries of wilnefſes in their examinations Oc. per Wray ard 
other Juſtices. D. 288. a. marg. pl. 51. cites Trin, 19 Eliz. B. R. Kuight's Caſe.— Zut ſee 
Cro. L. go7. conua. Mich. 44 & 453 Eliz. Poultney v. Wilkinſen. 


r | Ce 4. One 


: 
| 
o 
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'' 
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4. One was indicted for perjury committed in his aner in 
the Star-Chamber, and upon his examination te interrogatories there. 
But becauſe theſe matters are not within the ſtatute, he nt being 
examined as a witneſs betaveen the parties, nor in perpetuam rei me- 
moriam, he was diſcharged. Cro. E. 148. Mich. 31 & 32 Eliz. 
B. R. Rither's Caſe. | 
\ 215 ] 5. Information was brought that «where A. was receiver of the 
And it was rents of the Queen, and had received them, and had given acquit= 
8 —— tance ⁊uithin forty days after the time of payment, he had depos'd at 
jury at the an inqueſt of chice by commithon to inquire whether the condition 
inqueſt & was broken for nonpayment within the forty days, that he in facts 
__ 1 received it after the forts days expired, and anteduted his acquittance 
5 miſde. within the forty days. It was ruPd that the attorney may have 
— * information upon peu ſuppos'd in advantage of the Jieen, and 
theftarkeof that any other perſon may aſligu ſuch perjury, if he be griev'd 
5 Eliz. and by it, but the attorney may, tho' the (Queen be benetited by it. 
the Court Mo. 627. pl. 861. Mich. 43 & 44 Eliz. Agar's Caſe. 


took the 2n- 
tedating to be a great offence, but becauſe it was not in the bil! complained of, they did not pre- 
ceed. Mo. 627. Agar's Cafe, —* S. P. 1 Hawk. PI, C. 180, cap. bg. f. 20. 


Brownl. 82. 6. A. brought a bil! 1m Crnancery again B. and afterwards C. 
83.5 C. af made party 15 the bill again B. by order of tlie Court. A 
and ſeems 5 nx . . Z Ki 8 

only a copy Commi{/ton iſſued between C. and B. to ex:mine <vitne//os. Upon this 
of Yelv. 22. commiſſion J. S. was exanined ex parte C. and di directly for 
Hast. C. again? B. And thereupon a decree was made againſt B. B. 


Pl. C. 181. : : 
152, cap. brought debt upon the ſtatute againſt J 5. as a party griev'd by 


69. jo "2 the depoſition: J. S. demurr'd. Gawdy and Velrerton J. held 
Cires . . T i 7 8 > » ha 

But the Ser- that the action did not lie 5 for the we. rds of the [tatute 
j-ant favs, Fla 
Perhaps the and party ; and in this caſe it appears that C. 20 et party 15 the 
pas. ſuit, but came in a latore by an crder, and no bill depending cither 
may juitly againſt him or brought by him, and fo it is out of the ſtatute; 
be queſtion- for being a penal law, it ſhall be talen ſtrictly. Yeiv. 22 Mich. 
ed, not only © Tr e IM . 

a ihe 44 &-45 Eliz. B. R. Brodze v. Owen. | 


words of the ; : 
ſtitute whereon it is yrounded are miſtaken, but alle becauſe the offence ſeemy in t-uth to be both 


within the meaning and letter of the law, finde therewy a peilon is grie ved in retpect of a cauſe Je- 


pending in ſuit in a Court mentioned i the Hatute, p 
S. P. Putif 7. M. as defendant in a bill in the Star-Chamber, and ex- 


1 amined upon interrogatoriec. Ihe plaint it, ſuppoſing that he had 
on the part committed perjury in Eis examination, procured him to be in— 


of the King dicted upon the ſtatute. But per tot. Cur. he cannot; for he. 


upon inter- 44 19 witneſs, but remained fill defendant, notwithſtanding his 
rogatorics, g ; ; 4 

it is other- being examined upon interrogatories; for if he confeſſed any 
wiſe, Per thing againſt himſelf upon the interrogatories, he ſhould be 
Weſton. condemned. Quod nota, Telv. 120. ill. 5 fac. B. R. Sir 


1. 84.25. 0 a 
1 >, *: Robett Mill-r's Caſc. 
lia. Anon. N 


(E) Puriſli- 


are, where a man is grieted by a depeſitian in a ſuit betrween pariy 


Jary 1 
erte 
mark, 
a (5) 
was « 
mat 
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(E Puniſhable. In Reſpect of its being in 4 Thing 
material or not 19 the Iſſue. 


1 JI is not a perjury within the ſtatute 5 Eliz. unleſs it be S. P. 4 in 
depos'd upon ſame matter depend! ng in ſuit in ſeme Court of 5 
Record; and if he be perjur'd in circ 22 e, and * not in the in che ſta- 
paint in 1 it is not material or puniſhable by this ſtatute. tte. And 
As if a man ſwears, that he ſaw J. 8. itcal and deliver ſuch a — ö 
deed, and when he did it, he was in a + ue chat; where indeed mutt be 


he was not in a blue coat. Per Popham. Goldſb. 191. pl. 140. purſued, ace 911 


G 711 cording to 3 
Hill. 43 Eliz. Anon. the deſcrip= 4 
tion of 1 14 

in the ſtatute, Freem. L. 595. Paſch. 1693. The King v.. . . . one of the Lord Mountague's | 
walielles, | | 


It it be not material to the ifſue or cauſe in queſtion, it is not perjury, tho? it be falſe, becauſe | 
it concerus not the point in ſuit; and therefore in effet it is extrajudicial, Beſides this at gives 
remedy ts the party griev'd, and if the d-potition be not inaterial, he cannot be grieve thereby. 

2 inſt, 176. 

* Where it is no! material to the ue, it is not puniſhable by the ſtatute. Reſolv'd 6 
T! _ 13. a. Mich, 10 Jac, in Cals of Priddle v. Napper. 5. P. by Roll Ch. ]. U 31 ] 
Sty. 337. Trin. 1652. in Cale of Cuitedes v. Howel Gwin. S. P. agree! by the Attorney Gee 
neral. — 2 Show. 20. in Caſe of Te KIX G. Eu ERTO, that it mult be 10 upon the ſtatute 3 
out at the common law it is not neceſſary. 

2 Salk. 514. Mich. 9. of W. 3. B. R. Holt Ch. J. in the Cafe of the KN v. Gzeevr, 
denied this Cale of Colaſb. 191. and held that if a man gives evidence to the credit of a witneſiy 
tuo this be not the ifſue, yet it is perjury. 'S 

| + If a man be indi&ed tor perjury a common law, it muſt br for a thing that is net altogether foe | 
| 70. er but mult heave fome relation to the matter; as if a witneſs ſhould /ww-ar what clear be bad 
| 1: ben be faw jus a fat done, it is altogether foreign to the matter in queition, and if he were | i 


z altos, it is het peijury at Common law, Freem. I. 506. Paſch. 1093. The King v. 0 ö 
1 ene of the Lord Mountague's wituciles, | j 
; 2. A. was examined upon interrogatories in Chancery, whether S. C. cited 18 
. P S. was of {ane memsrie at the time of his death ; to which he 36 2. Roll "= 1] 


R. 30 
. d, that he evas of nm ſane memorie foe days before his ” 


deut. Upon which antwer J. S. was indicted of perjury z but 


1 upon exception the indictment was quaſſid; becauſe it was in 1 
3 a thing immaterial; for it might be that he was not of found 1 

memory five days before his death, and yet be of ſound me- j 
" mory at the time of his death. Arg. Palm. 383. cites 14 Jac. | 
q Manton's Caſe. | 
"A 3. Indictment for perjury, obs. forth, that one Sotherton Palm. 384, 4 
bs. bad brought an action of trefpa, 's againſt T. S. for a treſva;s done. by 3 353. .* | 
13 his ſheep in Sotherton's Cl/z/e (reciting the whole record) and 8. : 206 2 | 
V that T. S. had pleaded N 01 guilty, nd at the trial G. D. (the per- Houghton], | 
* ton now indicted) /e malitigfe & corruptive gave evidence ts the 3 — 4 
ir jury thus, (viz.) 1 frw thiriy or forty of T. S. s ſheep in Mr. So- "os worn | 

therton's Cl:ſe, —_ [ kne w. them o be bis Hep, becauſe they auere that be ſaw 

marked with a (5) on the ſhoulder, and all his jeep are mari'd __ * og 

« (5); when in truth his ſheep were nat mart'd with a (5). It % J 8. 

Was objected to this indictment, that the perjury was \Mened alſo jaw 
{lis in 2 thing tnmate: zal ta the Nie; for that was whether the ſheep them, ver. 


3 of % may be 


— — — — —— - — — 
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„bend in of T. S. were in the cloſe or not, and the perjury was, that all 


this zand yet .: G 
it is not na. his ſheep were mark'd with a (5); now, tho' they were not 


terial whe. Mark'd with a (5), yet they might be in the cloſe : but adjudged 
mer J. S. that the perjury was well aſſigned ; for when he had ſwore ge— 


_ __ o nerally that he had ſcen the ſheep in the cloſe, he gave a rea- 


he held in ſon how he knew them to be the ſheep of T. S. and that being 
this prin= falſe, it was à means to induce the jury to give a verdict againſt 


= _— T. S. and he was prejudiced thereby. Nelſ. Abr. 975. pl. 21. 


Lea Ch. J. Cites Palm. 382. 535. Jary v. King. 

held the We | 

perjury well aſſien'd, and that the reaſon was not immaterial, and concluded that this ſhall not be 
diſpuniſhable. [But nothing is ſaid of any judgment. } And ibid. 53S. Patch 4 Car. B. R. this 
was moy'd, and it was inſiſted that it was not perjury within the ſtatute; becauſe the mark wis not 
material, but that the material point was, whether they were the ſeepof T. S. or not. Bur that 
Hyde Ch. J. and Whitlock held e contra, and that it is perjury; for tho* it be not the principal 
point in iſſue, yet it conduces to it, and is the thing which led the jury. Put Doderidge contra, 
decauſe the ſwearing was only to the particularity, and here is no perjury; for it is a thing which 
dubioufly concludes te the ifſue, becauſe another man may mark his ſh:ep with a (5) as w-ll as F. S. 
But this indictment being againſt two, viz. [JAaxy and Kixc, Hyde Ch. J. tad that the indite 
ment was vitious ; for two cannot be indicted together, and the perjury of the one is not the perjury 
ef the other; to which Whitlock accerded, but Doderidge ſaid nothing. And day was given to the 
Attorney General to maintain the indictment. — 2 Roll R. 368. 369. Mich. 21 Jac. B. K. S. C. 


of inditment againſt one defendant, and there it is that * Haughton J. ſaid that it he had fore 


that he ſaw the ſheep there, and that J. S. alſo ſaw them, perjury might be aſfiau'd in it; but here 
the thing is not material, in which the perjury is aftign'd, and therefore &,——ldbid. Ley Ch. |. 
held the matter of the mark to be the inducement to the jury to ind the ve.diR, and that thence 
aroſe the prejudice to the party; and theretore it ſeemed to him that the perjury could nat be better 
aſſiga'd, and that this being a prejudice to the party, it is not reaſonable that he ſhall be un- 
punifh's, But in neither of the reports is the calc mentioned to be adjudg'd. ] 


4. One was charg'd with perjury, for having ſworn Hat J. S. 
drew his dagger, and beat and wounded W. R. and it was found 
to be with a flaff. This was agreed not to be perjury ; for the 
beating was the only thing material. Cited by Richardfon. Het. 97. 
Paſch. 4 Car. C. B. in the Caſe of Allen v. Weltley, as one 
Styles's Caſe. 

5. An indictment was, that he being interrogated by the 
Judge in giving evidence to the inqueſt, viz. whether A. brought 

{ 317 } ich a number of ſheep from D. 16 S. all together ? he anſwered Yes, 
where in truth he brought part at one time and part at another. The 
Court difcharg'd him; for the bringing them all at one or at 
ſeveral times is not material; but the bringing them or not is 
the ſubſtance ; and the manner of bringing is circumſtance only, 
2 Roll. R. 41. Trin. 17. Car. Laiſton's Caſe. 

6. A witneſs was afk'd, whether ſuch a ſm of money was paid 
fer two things then in diſpute * to which he anfwered Yes, tho' in 
truth it vas paid but for one by agreement; yet it not being mate- 
rial whether it was paid for one or for both, it was reſolved that 
he ought not to be punithed for perjury. Cited by Haughton J. 
2 Roll. R. 42. in Laiſton's Caſe. 


terjeant Hawkins ſays, Perhaps in all theſe cafes [ viz. pl. 2. 3. 4. 6. J it onght to be intended, that 
tte queſtion was put in ſuch a manner, that the witneſs might reaſ»nably apprehend that the ſole 
Eclign of putting it was to be tnforaed of the ſubſtantial part ot it, which might induce him through 
iu Aãdertency to take no notice of the circurmftantiul part, and give a general anſwer to the ſubs 
fantial ; for otherwiſe, it it appear plain!f that the ſcope of che queſtion was to fift him as to his 
kao ledge of the ſubllauce, by examining him Riiftly concerning the Clcuuttances, and he gave 


a par- 


„ + 
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a particular and diſtinct account of the circumſtances, which afterwards appear to be falſe, ſurely 
ke cannot but be guilty of perjury, inaſmuch as nothing can be more apt to incline a jury to give ere- 
dit to the ſubſtantia! part of a man's evidence, than his appearing to have an — and particular 
knowledge of all the circumſtanges relating tot. And upon theſe grounds the Serjeant cannot but 
think the opinion ot thoſe Judzes in che above Cate of Jary v. Kine, who heid him guilty of 
perjury, very reaſonable ; tor tie giving ſuch a ſpecial reaſon for his remembrance could nor but 
m.ke his teſtimony more credible than it would have been without it; and tho' it ſignified nothing 
to the a:erits of the caule whether the ſheep had any mark at all or not, yet inaſmuch as the alſigning 
ſuch a circumſtance in a thing material had ſuch a direct tendency to corroborate the evidence 
concerning what was mott mater:;al, and conſequently was equally prejudicial to the party, and equally 
criminal in its own nature, and equally tending to abuſe the adminittration of juſtice, as if the mat- 
ter ſworn had been the very point in iſſue, there doth not ſeem to be any reaſon why it ſhould not be 
equally puniſhable, But the Serjeant lays he cannot find this matter any where thoroughly ſettled or 
debated, and therefore ſhall leave it to every man's own judgment, which, from the conſide ration of 
the cucumſt inces of each particular caſe, may generally, without any great difficulty, diſcern whether 
the matter in which perjury is aſſigned, were wholly impertinent, idle and infignificant, or not, 
which teems to be the belt rule tor determining whether it be puniſhable as perjury or not. Hawk. 
Pl. C. 175. 176. cap. 69. ſ. 8. 


7. A. deviſed his eſtate to M. his wife, and her heirs, and And there- 
died. J. S. being of the name of A. ſet up a deed, and had dee i; 


two trials at bar, but was nonſuited in both; and upon the evi- given 
dence it was very ſuſpicious that the deed was forg'd. M. ex- 
hibited a bill in Chancery to diſcover what he knew of the de- 
viſe, and whether he did not follicit to prove this will in Chancery ; 
to which he e , that he did net ſollicit in Chancery t9 prove 
the will of his kinſman A. the teflator. And for this anſwer J. S. 
was indicted at common law, and it was prov'd at the trial, that 
he did ſollicit, but that he did nat pay the fees : the Jury found him 
guilty, and it was mov'd to ſtay judgment, that it is not per- 
jury, becauſe it is not material. But per Cur. + Perjury at com- 
men law may be in a thing not material. Sid. 274. pl. 32. Trin. 
17 Car. 2. B. R. the King v. Drue. 


anjwer te 4 
thing not 
charg'din a 
bill, this is 
perjury pu- 
niſhable 

at common 
law; but if 
in anſwer 
40 interro- 
gatories one 
be furſworn 
ia a thing 
not mate 
rial charg'd 
in the inter- 


rogatories, 
this is not perjury, nor is it a matter puniſhable by the common law. becauſe he that e ths 
5 bath vo power 09 adminiſter ty 1 18 in a Malter charg'd in the interrogatories. Per Cur. 
Ibid,—* {The words in the book are as here, but quiere if they thould not be thus, viz. In a thing 
material not charg'd in the interrogatories ?] 

+ Serjeant Hawkins, citing 8. C. ſeys, Surely this ought not to be underſtood in ſo great a lati- 
wule as if it were meant that every talfity in ſuch an anſwer mult needs be perjury, howſoever foreign, 
circumſtantial and trivial the point wherein it is alligned may be, which is directly contrary to what 
ſeems to be clearly taken for granted mother books, And theretore perhaps no more may be meant 
by it, but that he may be as well guilty thereot by anſwering to a matter not charged in the bill, as 
by anſwering to the matters there contained, which may alone be ſaid to be material, becauſe the 
defendant is not obliged in his antwer to take notice of any thing elſe ; or elſe perhaps the meaning 
may be, that in a prolecutien for perjury at common law ſetting forth a falſe oath in ſuch an anſwer, 
relating to the thing faid to be in variance, the ſalſity ſhall be intended prima facie to have been 
ſome way material in the cauſe, unlels the contrary be proved by the other fide. x Hawk, Fl. C. 


176. cap. 69. 1. 8. 


8. Upon a queſtion about ſealing a deed at D. and whether 
J. S. was witneſs to it, G. ſwore that J. S. at the time was 100 
miles diſtant from D. viz. at N. and ſo could not witneſs it. 
Juſtice Eyre held, that if a man ſwears falſely in a matter which L 318 J 
is not material t the iſſue, tis not perjury z and to prove the mat- * 3 Inſt. 
ter, he cited the Caſes in the“ margin; and moreover, that the Butt hy 
ſtatute 5 Elix. againſt perjury purſues the common law, and adds Hob. 53. 


nothing new but the penalty: and that in this caſe the matter in 9 ry 
3. 1Cr 


which the perjury was alligned, was immaterial to the iſſue, 33. Pal” 
| Cc3 and 


' 
: 
* 
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155. 2 Roll and therefore no perjury puniſhable by + indictment. Sed per 


— Fele. Holt Ch. J. Tis perjury to ſwear falſely in any circumſtance auhich 
111. Sty. conduceth to the iſſue, or to the 41 covery of the truth; but where 


136. 'tis only in ſome tmpertinent or minute circumſtunce (as where 
+ Het 97. the witneſs dined ſuch a day), which i | 
the witneſs dined ſuch a day), which is uſval amongſt the vulgar 


— -; ages l * 7 Apa © 
——Park-r in giving evidence, 'tis not perjury, becauſe it doth not conduce 
Ch. J ain to the iſſue, or to the truth of the matter to be tried. Carth, 
11 422. in Cale of the King v. Grecp. 

perjury may ; | 

be committed in a circumſtantial matter, tho? he ſaid he did not remember that in fad) it way ever 
Carried fo far; that he had heard of @ caſe in King William's time, | which ſrems to be chis aſe 
of the King v. Creep. aud that uten this oath the deiendant was couvicicg of erjurv. Aut bo- 
ſervec. that tuo the matter of this oath was but a circunitance cor fd on relation 16 the pt 18 
queſt n upon the trial in which the oth as given, yet waira/v 3 cab. Is intire er e. But 
he fa' that if :<rury-might be committed ia a matte of circun ſti: e, n oe a mi eral Ohms 
ance, ana ©: that weicht, rat without be cu. net hege te A erecit wich ihe jury, 10 Mod. 
195. Mich. 12 Ann. B. R. in the Calc o! the Queen v. Muſco.. 


i P. But 9. But if the credit of a witneſs ic in quem, and another per- 
ta wit? 2 'V — 3 24 FA AS 25 , o . 3 5 - Fo * p 
nets coming fon + Juppert 1. F ly, this 18 PE: 1 A Cal th. 422. in 
to town lay Cate of King v. Greep. 

at one 121, 

when he lay at another ina is not perjury, becauſe 'tis immaterial. Per Holt. Comb. 461. 8. C.— 


$ Salk. 514. S. C.—12 Mod. 142. S. C. 


(F) Puniſhable. In reſpect of its being a Miſtake, 


or Inadvertency. 


I. E WAS indicted, and the perjury prox'd was, that L. favore 


at a trial by Niſi Prius, that 7. S. was in London ti le 
? 


arreſted (which was material, as the iffu2 was concerning the 
taking of J. S. by the ſherift), 20here . S. aaf nat in London, 
And upon the evidence of the perjury it was prov'd that J. S. 
was in Saut wart out of the liberties at the fame time, (which 
according to the general acceptation is London, but not where 
the Sheriff of London has any thing to do); and the Jury found 
him guilty. The Court fin'd him only 201. becauſe it ſeemed 
to be ſworn by inadvertency. Sid. 405. Hill. 20 & 21 Car. 2. 
B. R. Ihe King v. Lewen. 

2. Information of perjury ; the cafe appeared to be, that the 
deſendant S. went with the iices, conſtables and others, to d 
turb a conventicie in a town in Leiceſterſhire, and that he a 
fellow there 5:5 name, and he ſaid James (who was a known con- 
venticler), whereas in truth the man named was nt there, and 
the fellow that anſwered knew it, but the defendant did not; but 
however, believing it, he /ivears before the Juſtice that James 
wes at the conventicle; and thereupon a conviction was had. 
And now upon motion, it being a plain miſtake, the verdict 
was ſct afide, the oath not being wiliul and corrupt pcrjury. 
2 Show. 165. Mich. 33 Car. 2. . R. The King v. Smith. 

3. &= a perſon ſwore, that he ſaw and read ſuch a deed, and it 
grev'd upon the trial zo be only the counterpart which he ſaw ; yet 
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it was held no perjury, becauſe only a miſtake. Cited by Par- 
ker Ch. J. and ſaid he remembred this caſe rul'd by his prede- 
ceſſor. 10 Mod. 195. Mich. 12 Ann. B. R. ia Cafe of the 
Queen v. Muſcot. 


(G) Puniſhable. By whom, [ 319 ] 


I. A Perjury was voluntarily eommitted in B. R. by J. S. on For peyury 

prof of a ſuggeſtion for a prohibition granted there againſt an any. ta 
Ecclefraſtical Fudge according to the 2 & 3 E. 6. cap. 13. by which ral act the 
the party was ſtaid of a conſultation. It was a very great queſ- Eccl-chaſti- 


tion, whether it was puniſnable in the Star-Chamber or not? d 


and thereupon all the Juſtices allembicd at Serjeant's-Ina, and riſdition ; 
they thought that it was not. D. 242. b. 243. pl. 53. Mich. and if it be 


= _ 3 concerning 
7 & 8 Eliz. Onllow's Caſe. pe Ciritual, 
matter, the 

party priev'd may ſue for the ſame ia the Star-Chamber, and cites the ſtatutes of 3 H. 7. cap. t. 
& 11 H. 7. cap. 25. 32 H. 8. cap. 9. and then cites this Caſe in D. 242, 243. and ſays, When 
you have read this Caſe, you will confeſs how neceflary the reading of ancient authors and records 
is; and the coatinual experience in the Star-Chamber is againſt the opinion conceived there, 
3 laſt. 154. 


2. A. brought a bill in Chancery againſt W. R. and IF. S. Ando 
. K. put in his anſwer, and allo made af/idavit that IV. S. was 4 


fe fick that he could not travel without danger of death. At the was puniſhe 


hearing the cauſe *. S. came into Court, and afirm'd he was not «ble in 
fick, but that WW. R. had perſuaded him ts 99 ts bed and feign himſcl Lo 
. feet, that on WW R.s coming to London he might ag Le left M. S. er Egerton 
e a-bed, Ld. Egerton ordered them both to be examined ſtew'd a 


. . 7 . den 
upon interrogatorics; and though W. R. denied, and W. 8. 1 Fes 5 


athirm'd it, yet the practice appearing by other witneſtes, which fi. 8. in 
was not only a contempt to the Court, but likewiſe a double 2 cauſe of 


"Ip. . vo BY 1 „„: BAK TR. 
perjury in W. R. the Court adjudg'd him to pay 201. fine, to „ 


be impriſon'd, and pay 10 l. coſts. Mo. 656. pl. goo. 11 No- Guiiang 
vember. 44 Eliz. Bullen v. Bullen and Clerke. where 2 

| witneſs whe 
bad committed perjury in Chancery, was adjudged there to the pillary and to pay coſts. Mo. 05%, in 
. And the like 30 Fliz. in Caſe ot PomE NOT v. Foro, one Joyce a witneſ in the cauſe 
was adjuuged to the pillory tor perjury. And his Lordthip faid, that every Court may puniſh per- 
Jay ® appraring b*j.re themfelves, Ibid, 

A ſarer fon ue dirs ahr that be bad not 40. freehs!ld; and others of his neighbours 
aitirm'd upon the'r oath, that they knew lis land, and that it was of the annual value of 41. 
Vhereupon the juſtices had committed the juror to the Fleet. Ibid. cited by Ld. Egerton, as 
10 Lliz. C. B. Sir Geo. Calveley v. Riſhley. | 

* Vaughan Ch. J. ſaid, that perhaps a witneſs may be puniſhed for perjury in facie Curie, but 
that he would not maintain it to be law. Vaugh. 15 2. in Buthel's Caſe. —Any Court may puniſh 
ſuch a criminal tor perjury committzd in facie Curiz, which was the better opinion in BUSHEL'a 
Case, tho' the Chief [uftice Vaughan doubted of it. S Mod. 1-9, 180. Tria. Geo. 1. 1724. 
The King v. Thorogood. — The ſtatute of 5 Eliz. of perjury directeth how perjury ſhall be puniſhed 
faving the authority of the Star Chamber, yet tor p-rjury committed in Chancery either ju an affi- 
davit or an ay\wer &c, if ſuch perjury appear to the Chancellor, the party may be t uniſhed accords 
wig to his direction. 1 Chan. Rep. 14. Mich. 13 Jac. ia the Earl oi Oxford's Cale. 


3. Exception was to an indictment of perjury, that Fuſtices of No indie 


: tlies be- 
abe Peace have no power by their commiſſion to take — wh Julie 
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ef peace for of perjury; but the Court doubted, and ſeemed afterwards of 
Aw; for Cale of the Queen v. Gunn. 
theic power 
is created dy act of parliament within time of memory, and they have thereby no other authority 
than whet is thereby given them; end the general Kondor theircommiion, Ne omnibus alics ranks 
greſonibus & maletactis quiduſcunque, mult de un erſtood of uch Crimes as they av power Over. 
by the ſev ral ttatutes which created or enlarged their power. Bat perjury upon ihe 5 F. is in- 
dictab e before the Juſtices of Seſſions; becauſe it is ſoappoirted by the particular provihon uf that 
Natut« ; per Cur.:am. 2 Salk, 406. pl. 2. Mich o Aru B. R. in Caſe of the Quern v. Yairingion, 
Serjeaut Hawkiusſays, It has deen of late tertied, that I ces of peice hate ns juriſdl ion 0.7 pers 
Jary at cemmon law, and fo as to forgery; the principal reaſon of which reſyi\uciou he ſiys he ap- 
rehends.was, that inaſmuch as the chief end of che intitution of the office of thele [uttices was 
for the preſervation of the pe-ce against perioaal wrongs and open violence, aid the word trelpaſs 
in its more proper and natural ſenſe is taken tor ſuch Kind of injuries, it (hall be underſtood n that 


ſenſe only, in the ſa; ſtatute Jof 34 E. 3 cap. 1. and commuſion, or at the moſt to extend to luch 
[ 20 } other o:tences only as have à direct and immediate tendency to cauſe ſuch beaches of 
320 te peace as libels &c. wiiich on this account have been adjudged indictable betore 


Juſtice of ite peace. 2 Hawk. Pl. C. 40. cap. 8. ſ. 38. 


4. One made an affidavit in C. B. and being afterwards ex- 
amined, confeſſed it to be falſe, whereupon the C. B. recorded 
his conſeſſion, and ordered him to be put in the -pillory. It. 
was objected, that C. B. had no juriſdiction in criminal cafes, 
and that therefore if it had appeared on record that the defend- | 
ant was periur'd, that Court could not have puniſhed him ; but f 
it was anſwered, that the puniſhment by pitlory is by the ſta- | 
tute of 5 Eliz. And C. B. having given a ſentence accordingly 
ſhews that they proceeded on that ſtatute, which gives poaver 79 ] 
any Court where the perjury is committed ts puniſh the offender , 10 ] 
that it is plain that that Court has a juriſdiction, eſpecially ſince 4 
it is provided by that very ſtatute, that it ſhall not extend 16 any 
Eccleſ;a/iical Court, which being a nevative pregnant, is a full proof 
that all other the King's Courts may punith ſuch offenders, and 
even thote who ſhal! be convicted by their own confeſſion ; for 


N the Hatute gives poruer to hear and det mine by inquifſction, informa= 

5 tion, bill, preſentment, or otherwiſe, and io give j:idginent and award 

* execution &c. Now by the word cberstiſg) the confeſſion of ' 

7 the party may be intended; beſides, if C. B. cannot punith the 

1 defendant by the ſtatute of 5 Eliz. he might be puniſn'd at b 
3 common law; for perjury is an offence at common law. On 4 
4 the laſt day of the term the defendant was pillory'd. 8 Mod. Te 
. 179, 180. Trin. 9 Geo. 1. 1724. The King v. Thorogood. fe 

' ti 
I See *E''z. ( . ö 7 . ds . PR; / A | ſh 

| — 2 II} Diabiity and Reſtitulion. 15 
1 at (B). | M 
4 1 Hawk. Pl. 1. II is 2 principal cauſe of challenge to a juror, that he has 
- 5 been convicted of perjury as a witneſs. Trials per Pais. is 
of 5 F. ror is 141. cap. 9. | tic 
2 ſuch -xcep- qui 
1 tion foiv'd by a * parden; but it ſeems that the record of the conviction mult be produced if it be & th 
1 5 record of acether Court; or the term &c. be ſhewn, if it be a record of the ſame Court, —* Ibid. 
4 7 395. p. 37. 1. 52. the Serjeant ſays, he does rot find it clearly ſettled, whether the pardon of a | by 
| f 4 eon victon of perjury makes the party a good witneſs, | gri 
4 | 2. Read 
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2. Read was convift of perjury by Dawſon ; afterwards R. con- Plaintiff re- 
victed D. in the point of the firſt perjury. It was mov'd for R. 1t. OM 4 
that he having abſented himſelf and judgment nat being given, an left 
entry might be made upon the record, that he be acquitted of the firſt upon the ſole 


perjury ; but the Court held, that they could not do it, but he IS and bas 


might bring error if he will; but they reſtor'd him to his place judgment, 
of one of the attornies of the Court. 2dly, It was movd, that and atter- 
R.'s bail be diſcharged notruithſlanding his recognizance forfeited, — — 
for the reaſons before; but the Court ſaid, they could not do it of perjury, 
now in anther term without danger of erecting a clock-houſe, upon the 


| beſides the recoꝑnizance is eſtreated into the Exchequer. Sid. me vis 


dence, not. 


217. pl. 23. Trin. 16 Car. 2. B. R. the King v. Read. withitanding 


the Court 
would not ſet afide the judgment. But if it had been after verdict that an indictment of perjury was 
depending againtt J. S. the Court would have ſtopped entring the judgment till the perjury tried. 
Trials per Pais. 226, 227. cap. 11. 


3. If a man is conviF on the flatute, diſability is part of the 
judgment, but at common law it is only the conſequence. 2 Salk. 
514. Mich. 9 W. 3. B. R. The King v. Greep. 

4. A mation was made t ſet aſide a judgment for irregularity on » Hawk. Pl. 
the defendant's affidavit; and it was bjefed to the reading it, — 
becauſe he was convict of perjury; et per Holt Ch. J. Muſt he 35, It has 
therefore ſuffer all injuries, and have no way to help himſelf ? been rut. 
Powel J. You ought to have the record of conviction in your | 3217 
hand when you make this objection ; but per Holt Ch. J. If he that a con- 
had, it would be nothing to the purpoſe. 2 Salk. 461. Mich. — 
4 Ann. B. R. Anon. not a 

a Man tr 
making an affidavit in relation to the irregularity of a — 


(I) Actions and Pleadings. 


1. A N ain upon the ſtatute of 5 Eliz. of perjury was 8. P. Hax. 
4X brought by three, and they declared, that the defendant !“ * 5. 
being examined upon his oath before commiſhoners, if a ſurren- = 
der was made at ſuch a Court of ſuch a manor sf a copyhold, 
to the uſe of A. and B.? two of the defendants /wore, thnt no 
fuch ſurrender was made &. Exception was taken to the declara- 
tion, becauſe the certainty of the cipyhold did not appear upon the 
declaratizn ; for the ſtatute is, that in that caſe the party griev'd 
ſhall have remedy ; ſo as it ought to appear in What thing he 
is griev'd ; quod {uit conceſſum per totam Curiam. 3 Lc. 68. 
Mich. 20 Eliz. Anon. 
2. Another exception was taken, becauſe the action in ſuch caſe 


is given to the party gricved; and it appears upon the declara- 


tion, that the ſurrender, in the negative depoſing whereof the per- 
jury is aſſigned, was made 1 the uſe of t2v0 of the plaintifs only, and 
then the third perſon is not a party grieved, for he claims nothing 
by the ſurrender; and therefore, and becauſe the two parties 
grieved have joined with the third perſon not grieved, it was the 

| | opinion 
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opinion of Wray and Southcote Juſtices, that the writ ſhould 
— Ibid. 
8. P. Tho' An information upon the ſtatute 5 Eliz. was, that the de- 
inthe * c. fe 4 ant commit viluntarium pergur tum centr a for man fiatuti, but 


cia oi . 
declaration, did no? ſay, corrupte & vauntarie commiſi perpurinum 3 it is not 


ir wan, © fic good. Per Shute J. Sav. 43. Mich. 24 & 25 Eliz. in the Ex- 
af, g, chequer, in the Caſe of Braddhaw v. Lowe & al. 
Fic & vo- 
42 4 Je- 
$2/wit 5 ba decauſe it was not alleged at the ũrſt when the fact was alleged, the declaration was ad. 
judeed infuric ent, and that the plant! if nihil cap. per billam. Cro. E. 201. pl. 30. Mich. 32 & 
33 Eliz. B. R. Sender and's Cafe. S. P. 1 Hawk. Pl. C. 178. cap. 6g. \. 17. The word 
we/uniarie out to de in the premilles, and corrupiive dei no! inciude it, and ſo was the opinion 
of the whale Court; and awarded that nil capiat per breve. Het. 12. Paſch. 3 Car. C. B. Kittios 
v. Wal'ers. 

* The ind;tment ute the conc! zuſion, viz. e: 15 2 J. & woluntarie progurium ceemmiſit &. 
and de:endant was diſcharg' d. Cro. E. 137. Trin. 31 Eſiz. y- Thomas's Caſe, 


4 Ie. 1%. 4. Aman was indicted upon the ſtatute of 5 Eliz. of perjury, 
"Fiz. B. R. 17 a Court Leet, and the indictment was, that he at the Court Leet 
5. C. of the Earl of Bath, / Pap ſacramentum ſuum coram ſeneſcalls & c. 
And exception was taken, becauſe it ſaid, at the Leet of the Earl of 
B. ith, whereas every Leet is the King's Court, although another has 
the profit and commodity of it; and it was faid, that the 8Stew- 
ard of a Lect was an officer of record; and alto * oath was, if 
he had made any reſcous or not, with which he was charged. 
Drew, Ii is not within the ſtatute of 5 Eliz. for then it ought t be 
Hure 4 urs in giv; ne evide "noe, or upon ſome articles; but the 
Court was clear of opinion againſt him. Godb. 71. Mich. 28 & 
29 Eliz. B. R. Anon. 

5. In an action the plaintiff declared of a perjury in an action of 
debt brought, Hill. 27 Eiiz. whereas the action in which the per- 
jury was, was H. 11. 28 Eliz. and fo the recital did miſs the re- 
cord, . It was cbj<cted, that by this means the party might be 
Coubly charged; to which it was anfwered of the other fide, 
that he cannot be doubly charged, becauſe it is betwixt the ſame 
for tice and in the (ane conſe, and only a circumſtance is miſta- 
ken. Per Clench J. It is needlefs to flew in what action the firſt 
perjury was committed; for if he fays in treſpaſs, whereas in 

322 ] truth it was in debt, all is naught ; but per Gawdy J. if no action 

be alleged he cannot ſue pon the ſtatute of 5 Eliz. But the 

cafe was upon a /peciel v, which found tht the action was 
br:ught at another time than either of the parties had alleged, and ne 
mention ung of it 5 fe 2re the EG /oind it; and therefore Coke 
ſaid it was void; for he faid, that by 22 Afl. 17. the Jury cannot 
nd any other thing than the parties have alleged; for there the 
jury found a dying ſeiſed after a recovery, whereas a dying 
leifed was 2 alleged, and did not fay after a recovery. Godb. 88. 
pl. 98 Mich, 28 & 29 Eliz. B. R. Dennie v. Turner. 

8. F. 7 IIen ſuch hei naus crime 1s cojefied againſt a perſon 27 ought 
* i; fully alleged, or otherwite it is not good; as where the in- 
dy. {. 17. dilment was, that Tatts p. 7 e ſacre e depeſuit, but it 

Was uit dircclig alleged that be was ſwirn ; the indictment was 


dif 


—_— LAS 
* 
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2 Cro. E. 105. pl. 17. Trin. 30 Eliz. B. R. Dinſiow's 
aſe. 


7. Indictment was, that the defendant was examined upon 
certain articles in the Star-Chamber, and that /o//5 & voluntarie 
depoſuit, but fheaws not in what matter he ſwore falſiy, nor in auhat 
action; and the oath was in the Star-Chamber in Middleſex, and 
the indiment in Stafford; and he was diſcharg'd. Cro. E. 37. 
Trin. 31 Eliz. B. R. Stedman's Caſe. 


8. Indictment was, that defendant upon an iſſue in ſuch a mat- 


. 


ter falſo depoſuit ſuch a thing, but /hewed nt G, the ifſue was, 
nor how the d poſition trench'd te the paint of the ies; and he was 
diſcharged. Cro. E. 148. Mich. 31 & 32 Eliz. Lane's Caſe. 

9. Indictment recited the ſtutute, that if any be favarn c. in 
any Court of Record, whereas the ſatute mentions them ſpecially & e. 
The defendant was diſcharged. Cro. E. 137. Trin. 31 Eliz. 
Thomas's Caſe. | 

10. The indictment was, that Apud caſtrum Lincoln falſa debo- One was ine 


. . . , ; icted oy t/ 
ſuit, and did not hew in what county the caſtle was. The de- _ 7 * 


fendant was diſcharg'd. Cro. E. 137. Thomas's Cafe. L. of the 
; parifo of 

A gate, but the indictment did 1t/eww in what county Algate was, and thereupon was outlaw'd. 
The outl..wry was reverſed, tho' it was objected to be well enough, becauſe Mig i war in the 
margin, and ſo the pariſhthould be intended to refer thereto. But becauſe an indictment ſhall not be 
taken by inteniment, and becauſe be county in the margin /hall be riferr'd te the place where the 
offence was comm. ted, and not to the habitation of the party, therefore it was held to de ill and re- 
veried. Cro. J. 6 . Trin. 5 Jac. B. R. Leeche's Caſe, | 

Arreſt of judgment in an iadictn.ent of perjury befo.e the Juſtices of peace in Norfolk, for that it 
ſet forth, that a une was levied ein C. B. in Weſtminſter in the county of Middleſex; and that the 
deiendaat perjured himſelt at i heed in the county aforeſaid, which Mr. Serjeant Weld heid, muſt 
relate to the laſt county named; and then the Juſtices of peace for Norfolk could not have juriſ- 
di tion; and this he ſaid was the expreſs calc of the QUEEN v. RRrODES, adjudged about 2 years ago 
in th 5 Court. Sir James Mountague contra, and laid, If it had been incale ot an action, it would 
have been good; he tyok a difterence between the county's being in the margin, and in the body of 
the in hctment, and where it 15 on, by way of recital and in the ſubitantial part of the indictment g 
Meld (aid, and it it can ever be conſtruct bad, it 11 all never be taken otherwiſe in a indictments 
the opinion of the Court was, that the indictment was naught; fed adjournatur, 11 Mod. 66, 67g 
Mich. 4 Ann. Tis Queen v. Gun. b 


11. Exception was taken to an indictment of perjury upon Such count 


the ſtatute 5 Eliz. aguinſt three, becauſe it was ae & core f — 
ruptive depoſuerunt, but not ſaying witrtarie ; and that though at 
the end of the indictment it is et /ic voluntarium commijerunt per- 
jurium, yet this does not help it; and for this cauſe they were 
diſcharged. Cro. E. 147. Mich. 31 & 32 Eliz. B. R. Lembro v. 


Hamper. 


ſutfcient for 
two cauſes. 
1. For that 
in the act of 
8 Elis. as 
here it ap- 
peareth, 


there are 
two diſtin clauſes, one if he be p-1157-d of his own proper act, the other if he be perjured by 
ſubornati/n &c. and the plaintit ovohe to declare in certainty, within which of them the defend» 
ant is perjured, Te 24 cauſe was, where the act ſays {wiltully and corruptly commit any wil. 
ful perjury &c.) ; and the words of the count are, faiſo dixit & depoſuit, and fays not voluntarie & 
eorrupte ; and the faid clauſe (& fe commiſit voluntarium & corruptum perjuriums) ſaiveth not the 
former intutfie ency, becauſe it is but a concluſion upon the forme: matter. And the like judgment 
was given in this Court as to this latter point, anno 27 El:z, in the Cafe of one MEL, LE«s of 
Lincolnſhire. 3 Inft. 167. 
3 Le. 2130 S. C & 2 Le. 2 t. S. C. but in both places the word / deceptive} is 

inſtead of {corruptive) as here; and contra formam ft :tuti does nat help it —{udictment 323 ] 
for perjury before a commiſſioner tor taking aftidavits concluded contra formam flaiuti, but does wt 


ſoy ve/untarie, and theretore . Show. .yo, Hl. 2 W. & M. The King v. Tay lor. 


12. One 


323 


$. C. cited 
by Holt Ch. 
J. who ſays, 
it is the 
Caſe of 
Kis e and 
BowLts, 
aad that he 
hadexamin- 
ed the roll, 
and found it 
to de accorde 
ing to the 
e port. 12 
Mo. 131. 
Nich. g W. 


2. in Cate of 


the Ring v. 


Perjury. 
12. One was indicted upon the ſtatute of 5 Fliz. of perjury, 
for that there was a /iit in Chancery betwixt one MARSHALL 


AND Harver for the manor of Staverton in the county of Devon, 


and a commiſ19n was thereupon awarded to exomine av:tnefſes ; that 
the defendaut fare that the deed of the ferffment of the manor 
manerium predictum innuendo} was delivered as an eſcrow to 
be delivered &c. ui revera it 21s delivered abſolutely Sc. The 
firit exception was, that this oath, that the deed of the manor 
was delivered as an elcrow &c. is not material, unleſs it be 
ſhewa that it concerned the manor in queſtion ; for otherwiſe, 
although it were falie, it is not puniſhable neither by action nor 
by indid ment upon the ſtatute for the ſtatute is, if a witneſs 
de poſe fallly concerning any cauſe &c. for which falſe oath he is 
not puniſhable by the ſtatute, unleſs it be ſhewn or averred how 


Griede. — : ; - 4 Ty 

S. Pp. this concerns the cauic; and of that opinion was the whole 

* Pi. Court; and although it is alleged, * manerium pradif. innuend), 
153. eap 


Fr in as 
mul a> 
thre 15 no 
Ec iuT be- 


yet it ſhall not help it; for a man ſhall not be puniſh'd as a per- 


jurer by an innuendo, wherefore for this cauſe only the indict— 
ment was diſcharged. Cro. E. 428. Mich. 37 & 38 Eliz. B. R. 
Anon. | 
13. The indictment recited ihe ſtatute of 5 Eliz. and miſ-recited 
it in hoc, that zhe flatute is, quod quilibet attinus de tali aſtenſa 
Hall leſe and forfeit 201. I he recital it, quod quilibet attinctus 
& c. ndmitteret & forisf iceret 20 l. fo it is admitteret pro amitteret, 
which is not ſenſible, nor agreeable with the ſtatute ; and altho' 
it was faid, that theſe words are quaſi ſynonima & de eodem 
ſenſu, and the one being well recited is ſuſſicient; yet becauſe 
they be both in the ſtatute, and the one is miſ-recited, it is ill, 
and there is not any ſuch ſtatute recited ; wherefore for this 
cauſe, without hearing any of the other exceptions which were 
offered, becauſe this fault was manifelt, the indictment was diſ- 
charged, and the outlawry reverted. Cro. J. 133. Mich. 4 Jac. 
B. R. Parker's Caſe. 
14. In action of delt upon the ſtatute, and verdict given for 
the plaintiff, it was moved in arre{t of judgment, that plaintiff 
omitted in the declaration the words f the ſ{atute, viz. that if any one, 


eee » - either by the ſubornation of Fe. or by their own at, conſent, or agree- 
of this dif. ment, awilfuily and corruptly commit any manner of perjury & e. And 
n3t.on, ſo that the perjury was ol/eged to be, that defendant being brought 
berker. as a witneſs did ſiuear that the plaintiff ſuccidit & effedit a pear- 


n Wiid!- 
lorver wut 
nerds come 
nnn one 


tree, ubi revera there was no pear-tree growing there the preciſe 
day of the treſpaſs, whereas he ſhould have ſaid, i revera non 


fuccidit ; but Coke Ch. J. held the declaration good, and the 


of mem, : x 1 

2nd it is no verdict well given; and to this the whole Court agreed, and 
wiy nne judgment was given for the plaintiff. 3 Bulit. 147. Mich. 
rat 13 Jac. Cockeril v. Apthorp. | 
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them it doth come, it is a reaſonable expoſition to look on the ſaid words, as put into the 
fete ex abundenti, ſceing they expreſs no more than the law mult needs have implied without 
tem; from whence it follows, that they op rate no more than if they had not been expreſſed, and 
cc e! not oblige the proſecutor neceſſatiiy to purſue them, which would put him under 
teu not only of proving the perjury, which alone is material, but alſo of ſhewing it to be 
ne one of the branches of dd iaid dutiaction, which is doing to the purpoſe, Hawk. Pl. C. 
175 £47, 6. ſ. 18. 


15. oy 


Perjury. 


15. It was ſaid at the bar, and not 3 If a man perjure 
Bimſelf againſi tauo, the one by himſelf cannot have an action upon 
the ſtatute, but they ought to join; for he is not the only party 
grieved. Het. 73. Hill. 3 Car. C. B. Deakins's Caſe. 
16. An indictment on the ſtatute was, hat in a ſuit in 
Chancery between A. and B. a commiſſion iſſued in which the de- 
fendant was examined upon interrogatories, whether he knew the 
land in queſlion Sc.? To which he before the ſaid commiſſioners, fa fi 
ly, voluntarily, and corruptly depeſed upon his oath, that the fail and 
freehold [then in diſpute ] vas A.'s, and belonging to his manor of 
D. where revera it was not A.'s, nr parcel of his manor of D. but 
parcel of B. c maner in D. and ſo committed wwilfu! and corrupt per- 
jury againſt the ſlatute of 5 Eliz. Exception was taken for not 
ſhewing qwhat 4was the iſſue in Chancery, nor that this land was there 
in queſtion, nor does it appear that it tended to the prof or diſprocf of 
the iſſue, ſo as it might be a damage to the plaintiff ; and of this opi- 
nion was Richardſon Ch. J. and Croke J. and tho” the interro- 
gatory mentions it to be the land in queltion, yet it is not ſhewvn 
bow it is in queſtion ; and there can be no inditment upon this ta- 
tute, but where it is ſheawn, that the depoſition is upon the matter in 
weſtion, and conducing to the iſſue, and the party thereby prejudiced. 
5c J. doubted as to the exception; but Berkley J. held it 
well enough; for it would be too prolix to ſhew the bill, an- 
ſwer, and iſſue; and it being alledged that there was a ſuit in 
Chancery between them, and the interrogatory being whether 
he knew the land in queſtion ? which ſhews the land was in 
queſtion, and a convenient certainty is mention'd, it ſufſices; 
otherwiſe he agreed it was not good; ſo it wes adviſed (there 
being two indictments) that he thould plead to the one, and 
thereby try the truth, and the exception ſhould be ſav'd. Cro. 
C. 352, 353. Hill. 9 Car. B. R. $hary's Caſe. 


17. Information of perjury at common law was exhibited, and 


the defendant was found guilty ; it was mowed in arreſt of judgment, 
that the perjury was ſuppaſed to be committed in anſavering to ſe- 
veral interrogatories adminiſtred to him in Chancery, which is 
very uncertain, becauſe it is nt ſhexwn in what interrogatory the 
defendant was perjured ; but the Court were clear of opinion, 
that the information was good notwithitanding this; for every 
perjury is puniſhable by the common law, tho” they agreed that 
the * ſtatute 5 Eliz. cap. . requires greater certainty. Sid. 106. 
pl. 16. Hill. 14 & 15 Car. 2, B. R. The King v. Wallengen. 
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8 P. Hawk. 
Pi. C. 38k 
cap. 69. 


2 


* 


An informe- | 


tion of per- 
jury af come 
mon law 
does not te- 
quire fo 
much cer- 
tuinty as al 
indi ment 
on the ita. 
tute; for if 
p2rjury be 
aligned in 
ſwearing to 


—ͤ—UG—— — oO.» aw 


ſeveral interrogatories in Chancery, without ſhewing in which, this is good at common law, but not | 
«pon the ſtatute; per Cur. 5 Mod. 348. King v. Greep.—Sid. 107.—ln an indi&mert tor perjury | 
at common law the ſame certainty is required as is upon the ſtatute ; becauſe the ffature does not i 
2 any thing perjury which was not ſo betore, per Holt Ch. J. Carth. 4:2, The King v. [ 

reep. | 


S. P. 1 Hawk, Pl. C. 18 f. cap. 69. ſ. 22. 


18. Exceptions were taken to an indictment of perjury taken 
at a ſeſſions of the peace, becauſe it was faid to be tuzcn in plea 


/ 9 e 
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Perjury. 


: fe Fone bacit, and it does not appear to be the quarter ſeſſions, as by the 


[ 325 2 


Cid. 142. 
C. And 2+ 
to the ob- 
jection that 
it appeared 
by the re- 
curd recited, 
that tic re 
are ſe vera! 
errors in it, 
the Court 
though! :t as 
well as it 
could be; 
jor h24 ut 
beer, orrer- 
wile there 
would have 
been va- 
lane be- 
tween the 
record 204 
tlie in ick- 
ment, which 
would be 
ill ; becauſe 


ftarute it ought: Roll ſaid, It is not enough to ſay that it was 
taken in plena ſeſlione, but it muſt appear in what ſeſſions it 


was; and it was afterwards quaſhed, becauſe it did not fbew that 


any of the Fuſltces before whom it was taken were of the quorum, 
Sty. 123, 124. | rin. 24 Car. B. R. Burton's Caſe. 

19. In an information of perjury, and verdict for the King; 
the perjury was committed in giving evidence upon a trial in 
this Court between Dux AND Dawson. It was mov'd in arreſt 
of judgment, becauſe the information was, Memorand” quod Tho- 
mas Fanſhaw miles dat Curie hic intelligi & informari quod terming 
St. Hillari: 1659, in ratulis continetur jic (viz.) that Dun brought 
his action, and recites the whole record of it, and the trial, and that 
the faid Read falſum præſtitit ſecramentum at this trial; and he 
moved, that it is not poſitive that the defendant took a falſe oath; 
but that cantinetur ſic, that he took a falſe oath ;3 where he ought 
to have ſaid after the recital ſo, Et ulterius dat' Cur' hic intelligi, 
that the defendant took a falſe oath at that trial; and after con. 
ſideration the Court gave judgment againſt the defendant, be- 
cauſe the late precedents are %; and now after verdict it ſhall be 
taken a diſtinct ſentence betwizt the recital and the et quod; 
and by Windham the record recited being in this Court, the 
Judges thall take notice how far the record recited extends, and 


what that is that is poſitively rehearſed ; and judgment was 


given accordingly. Raym. 34, 35- Mich. 13 Car. 2. B. R. The 
King v. Read. | | 

20. Information of perjury ſet forth, Har Sir Jabn Lee brought 
treſpaſs in C. B. ror cutting of trees, againſt Gurcmard, and that the 
defendant there pleaded Not guilty; and upon the trial there the 
defendant ſwore that the ſaid Witham Garward ultimo Juni 
12 Car. 2. did cut 59 free if the value of 801. where in truth he 
did not cut 60 trees of thie value of 80 l. and verdict againſt the 
defendant. And it was moved in arreſt of judgment, 1ſt. In reci- 
tal of the action brevght in C. I. and the iſlue joined, it if ſard that 


it was awarded, quod venire faceret hic dusdecim, which is in B. R. 


and ſo the trial was cc ram non judice, and then no perjury can 
be committed, and cired Yelv. 111. Paix's Caſe. 3 Inſt. 166. 
2dly, It is rid, that in that action Furata ponitur in reſpectum coram 
Dainius Rege, to an action is begun in C. B. and tried in B. R. 
and it is not after a verdict; for there is ne meiiticn of a vardict 
to be in that action of treſpaſo, and ſo not helped by any ſtatute; 
and for this cauſe it was ſtaid till &c. But afterward the excep- 
tions were over-ruled, and judgment againſt defendant to ſtand 
on the pillory, and be fined 201. Raym. 74. Paſch. 25 Car. 2. 
B. R. The King v. Wright. 


thiol errors are not Errors of the judgment, but of the firſt record. 


An inc'ft. 
ment was 
te mov ed 


21. On a motion to amend an information of perjury it was 


ruled, tat they give notice to the defendant of the things to be 
amcuded, 


Perjurp. 3 25 
amended, and he to ſhew cauſe why they ſhould not be amen- into B. R. 


ded; for the Court ſaid it may be amended. Lev. 189. Trin. 1 


18 Car. 2. B. R. The King v. Goite. ſex ageing 

8 A 3 E ſwardsy of 
perjury, and he was named Edward all along in the indictment unto the concluſion, aud then it 
was, & fic prædictus johannes commiſit perjurium. The Court was moved, that this might be 
amended, and it was ſaid, indictments removed out of London have been amended by the original, 
for they do not certify that but only a tranſcript; and a jury have been ſummoned to amend au in- 
ditment found in this Court; and in this eale, if by examination of, the clerk of the peace it ap- 
peared that the indictment certified varied from the original, it might be amended ; fed Curia ad- 
viſare vult. Vent. 13. Paſch. 21 Car. 2. B. R. The King v. Bromley, 


22. Information for perjury ; upon Not guiity pleaded upon S. P. 1 
the trial, the record of the tria!, wherein the defendant is alleged Hawk. Pl. 


C. 181, cap. 


to be perjured, was produced, and it varied from what it ewas gg. i, 12. 
laid in the information, and at the aſſizes it was allowed to be 
found ſpecially ; and upon opening the verdict for the deſendant, 
it was reſolved by Twiſden J. and the whole Court (abſente 
Keling Ch. J.) that the pury cannot have conuſance of any variance 
between the record and the information; but the Judge at the trial 
ought to have determined it; and ſo a venire facias de novo 
ought to iſſue. Raym. 202. Mich. 22 Car. 2. B. R. The King v. 
Sykes. | 

23. An indictment ſet forth, that a conventicle was held at 
D. and that they movebant, perſuadebant & ſuvornaverunt a cer- 
tain perſon % /avear that jeveral men were then pref. ut, who really 
avere at that time at another place; they were found guiity, and 
a writ of error was brought to reverſe the judgment; the error 
aſſigned was, that the indictment does net /e? forth that any cath 
avas made, ſo it could not be ſubornation ; there is a diftereace 
between the perſuading of a man to ſwear falſly and ſubornation 
itſell; for an indictment for ſubornation always concludes, 
Contra formam ſtatuti. Curia, It is not enough to ſay a 
man ſuborned another to commit a perjury, but he mu? e 
what perjury it is, which cannot be without an oath; for an indict- 
ment cannot be framed for ſuch an oitence unleis it appears that 
the thing was falſe which he was perſuaded to fwear : the queſ- 
tion thereſore is, if the perſon had ſworn what the defendauts 
had perſuaded him to do, whether that had been perjury ? But 
the indictment was quaſhed, becaule the words (per ſucramie neuen 
duodecim proborum & legalium homintum) were leſt out. They 
held, that if the return had been right upon the file, the record | 326 ] 
ikould be amended by it. 3 Mod. 122. IIIll. 2 & 3 Jac. 2. 
B. R. The King v. Hinton and Brown. 

24. Indictment recited the record of a trial, in which the pet- 
Jury was ſuppoſed to be committed, being a ſeigned iſſue cat of Chan- 
cery, ſetting forth a diſcourſe between Ld. W. and four others, 
concerning the boundaries of lands, and that Ld. W. atlirmed. 
A. to be a boundary, and that three of the four aſſirmed that it 
was not; whereupon a wager was laid, and mutual promiſes 
made between the Ld. W. and the other four &c. And now 
at the trial of the indictment, this variance vas aſſigned bet ruven 
the record recited, and the indigent itſell; the afhrmation laid ” | 

He 
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the record being, that A. was nt the boundary, was made by four, 
whereas the ind ment laid it ts be made hy three, omitting the 
fourth ; another variance was, that one of the denominations of 
the lande i the record xvere Barnap, and in the indiftment Barnep ; 
and another word in the record was orientati, but in the indi 
ment it was orientali;, but a groſſer fault was, that the record of 
the trial, in which the perjury was alleged, was not entered up, and. 
fo it did not appear that ever there was any trial; and Holt Ch. ]. 
denied the mines of it for evidence; but he ſaid, that by rea- 
fon of the other exceptions, the indictment being inſufficient, 
they might indict him de novo; for an acquittal upon a bad 
indictment, would be no plea to a good one; whereas had the 
indictment been good, an acquittal upon the laſt fault had been 


peremptory. 6 Mod. 167. Palch. 3 Annæ B. R. The Queen v. 


Carter. 


. +) (K) Prog. 
Per;uiy. | 
I. WHEN any one takes an oath in a Court, the Court always 
preſumes 1t to be true until his oath be diſproved, and 
he be convicted of perjury by indictment, or cenſure in the Star 
Chamber, or otherwiſe, and not in an action fur caſe. Cro. J. 
601. Mich. 18 Jac. B. R. Ayre, als. Eyre v. Sedgewick. 

2. In an information of perjury, the party, to whe damage the 
information has concluded, Mali not be a xvitneſs ; becauſe if the de- 
fendant be convicted, this intitles the party to an action upon 
the ſtatute. Sid. 237. pl. 5. Hill. 16 and 17 Car. 2. B. R. in 

KC.aſe of the King v. Povey, Lambert & al. 
Afrermarts, 3. An inſormation was againſt B. and others for perjury, and 
Piſch. 21 . 15 \ . : 
Car. 2. Up. againſt I. and G. for ſubornation. The cafe was thus: D. being 
on a trial at ferant for liſe, of lands in Lincolnſhire of good value, remainder 
der by a 75 his firſt jor in tail, and fo to his firſt daughter &c. married M. 
* They came to London and lodged in Chancery Lane, where D. 
verdict was ſoon afterwards died. About the time of D. 's death, M. pretended 
tozne for fe was lately delivered of a daughter. Upon a trial at. bar in eject- 
— = ment, between this infant and the remainder-man, the birth awas 
that it was a proved by carcumſtances uſual in ſuch cates, and alſo by marks ; and 
tuppofiriovs the child being in Court was ſtript and fern. But B. the mid- 
b wife gave evidence, that it was not the child of M. but of a poor 
woman in $t Giles, which B. and others bought of the auoman for 
28. 6d. and, by appointment, was brought privately tz M. and he 
was to make an out-cry; and that it was put into her boſom, and 
taken from thence by its thighs when women came to the ſup- 
poſed labour; and that there was a bladder of blood and lambs 
purtenanccs provided, and thewed for the after-birth to thoſe 
who came to the labour, and afterwards burnt; and for giving 
this evidence B. was indifed of perjury, and the circumſtances 
to prove her guilty were the cutting the navel-ſtrings, the colour 
of the infant's ſkin, &c. and that ſhe had received 50 l. of T. 
and ſeveral treats at taverns, by direction of G. who was the 
next 
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next in remainder with others, and ſo they were guilty of 
ſubornation; and ſeveral circumſtances were proved to this 
purpoſe; but on the other ſide, the par wvoman and others ſaid, 
that B. had her child at this time, and that ns account was given of 
it afterwards, unleſs this was the child; and there was great 
proof, that after the cluld was chriſtened at St. Giles's the mo- 
ther gave it to B. and preſumptive proof that the fame child was 
chri/lened again at St. Dunſtan's; and it appeared that money had 
been given to the witneſſes cn bath fudes. Upon the whole, the Jury 
acquitted the defendants of the perjury and ſubornation. Sid. 
377. Mich. 20 Car. 2. B. R. The King v. Buckworth & al. 

4. An anſwer in Chancery was ſworn before J. 5. one of tlie 
Matters, and upon being excepted ts for inſufictency, anther an- 
ſwer was ſwore before another Matter, which ſecond anſeoer 
explained the generality of the firſt. As where the i <vas thus, 
viz. She received no money & Cc. The ſecond was thus, viz. She 
received no money before ſucha day &c. It was ruled by the Court 
at a trial at bar upon an information, 1. That nothing thall be 
aſſigned for perjury which is explained by the ſecond anſwer, 
becauſe it clears up what was a perjury before, ſo as now to be 
no perjury. 2. That where one is ſworn to anſwer directly and 
to his knowledge, ns perjury can be aſſigned in any thing there 
which is not of his knowledge, as of his belief” & c. 3. That tho' 
recital f a deed in other caſes is evidence, yet it ig h, evidence 19 
prove perjury, nor ſhall it be received by the Court, 7:7 a letter of 
the party indied, thy) ſworn by one that he believes it to be his 
hand. And fo the defendant was acquitted. Sid. 418. Trin. 
21 Car. 2. B. R. The King v. Carr. | 


5. An information for perjury was aſſigu'd in certain depgſ- Tnformation 
tions in Chancery beſre Commijjizners in tae country, an examin'd ior perjury 
copy whereof was produced and ſwore a true copy; it was urged 7." ane 
that it ought to be prov'd that the party twore ſuch things, be- fre cm 


cauſe this was but a copy of what was returned into Chancery A in 128 
by the commiſſioners, who are neicher oſfcers nor on oath, and dnn 
not like an anſwer ſworn before a Malter in Chancery who is 2 depending 

{worn officer. "Tic Court was divided, and ſo the copics were there. The 
not admitted as evidenc 2 tue commithoners who took the d - PO= #7 7 . 

ſitions being all living, ana micht have been ſubpæna'd. Where- ;.x./ing was 
upon the deſendant was found not guilty, withont entring on the * copy 4 


* — 2 * * — 7 : 1 * 1 a * 
merits. 2 Show. 486, 467. Mich. 2 Jac. 2. B. R. The King v. og 
44 95 


Balpoole. 13davithl'd 
and allowed. 
There needs no proof that the party, before whom the aſtdavit was ſcorn, was a commiiſioner, un- 


lels diſprov'd on the other tic; and per Cur. the affidavit being of the defendant in the cauſe, and 
ujed by defendant ow mition in Cot it is enough, otherwile it not to; Hat a copy of an affiday.conly 
produced againtt a man, without proof that he made it, uſe it, or was concerned in the cauic, would 
be inſufficient. Show. 297 Trin. 4 W. & M. Ine King v. James. 


3 5 . 
S. P. and ſeems to be S. C. 3 Mod. 116. Mich, 2 Tac. 2. B. R. Anon. And Serj. Pemberton for 
the defendant, admitted that an information will lie in this caſe agaiuſt him, but the cmmiliioners 


muſt be here, or ſome other perſou, to prove that he was the perſon who made oath before them. 
The commuiioners ugn the depo.;tions, and they ought to produce them fo tigned to the Curt and 
prove it; for de pobtione are otten ſuppreſſed by order of the Court. If a ttue copy of an affidavit 
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for that és under the party's hand; but here is nothing under the deſendant's hand, and therefure 
the commithone:s oupht to 50 ia the Court to prove him to be the man. The Court were equally 
divided: the Ch E an bs Wuythens J. were of opinion that it was not evidence to convict the defend. 
ant of perjury; it m t have been otherwiſe up on the return of a Maiter of Chancery; for he is 
his oaths __ DO "Th erefore preſumed to make a good return; but commiſſioners are not upon 
oath, they pen the depotitions according to the beit of their (kill, and a man may call himſelf by an- 
other name dctore them without any ottence. Ihe commiſſioners cannot be miſtaken in the oach, 
tho! thev may not Know the perſon; tor this Court may be fo mittaken in thoſe who make athdavits 
here, but noten the oath, it the commiiſioners, or the clerk io the commitſion had been here, they 
would have been good evidence. 


upon 


6. Preſumption is ever to be made in favour of innocence; 
and the oath of the party will have a regard paid to it till dil- 
prov'd; therefore to convict a man of perjury, a probable or 

328] credible evidence is not enough; ; but it /, be a firong and clear 
evidence, and more numerous than the- evidence given for the de- 
fendant; for elſe it is only oath againſt oath. A miſtate is not 
enzugh to convict a man of perjury; the cath it be not only 
falſe, but u. iful and malicizus. 10 Mod. 194, 195. Mich. 
12 Ann. B. R. in Caſe of the Queen v. Muſcot. 

7. J. S. made an afrdavit in C. B. and being fummoned into 

Court afterw . c cal his making it, and that it awas faiſe; 


3 the Cot Ire FEOF ae . [iS Coife Nen, and 2rd: red him : 19116 
dy ts be put into the pillory for perjury. It was obtected, that 

tai cau! ” Sp be done upon his own confeſſion, becauſe it 1 
a conviction, but only a m- atter of evidence: for that he on; ut ju— 


dici. Is bes be brought before tl ze Court by indictment, and there— 
ſore his con fel wm n G6 ught- not to have been recorded; to Which 
it was ſaid, that it is not only a new, but a very ſtrange doctrine, 
that a criminal shall not be ited woo his own \ conſellion, 
which is the itr: ngelt ; proof of guilt; and the laſt day of the 
Term he was. put in the pillory. 8 Mod. 179, 180. Trin. 
9 Geo. 1: 1724. The King v. Thorogood. 

8. It feems that no one ought to be found gvilty thereof 


without clear proc , ut the fa 10 cath alleged againſt him was 
tuk 2 eliberatiau; n tl hole ct, 

l 20 ſame ac 2 771 7 CIC 'Y x ©f $497 2 » fo if = Kr 1 tC ** 10 — cir- 
CU mitances of the 212 1 10 alt ; 1 PC ar ere, ible, that it vw as 


070 mg rather to the. wveat Th than nue, e. 70 2 'e pariy, as where 
it was occaſioned by ſurpriſe or inadvertency, or a miltake of 
the true tate of the qu Hon, 1 it cannot but be hard to make it 
amount to voluntary aud corrupt perjury, which of all crimes 
whatſoever 1s the moſt infa mous and deteſtable. Hawk. P.. 
C492 Cap. 69. 64 
9. It is fair |, that no oath ſhall amount to perjury, unleſs it be 
favorn ab olutely and directly; and therefore that he who ſwears a 
thing according as he thinks, remembers or believes, cannot in 
reſpect of ſuch an oath be found guilty of perjury, Hawk. Pl. 
C. 175. cap. 69. ſ. 7. 


For more of Perjury ſee Actions kor Tiords, Ba 
rupt, Suvgrnation, and other proper Titles.“ 


— 
oo * 
22 


1 


Pet Nomen. 


Per Nomen. 


(A) Pleaiings. 


i: (GAANT made to the baron and femme by name of feme euithout 
| other name 5f baptiſm is good, and in pleading her name ſhall 
be ſhenuu, and the variance ſhall not prejuJice. And it ſeems 
that he thall plead, that it was granted la li. N. and E. his feme 
by name of W. N. and his wife, Br. Pleadings, pl. 138. cites 
30 E. 3. 18. and Fitzh. Feoltments 54. 

2. Where a man recovers againſt a parſon who after is made a 
biſhzp, the execution ſhall go againſt him by name of bithop, and 
hall count that he recovered azainſt him by name of parſon z per 
Danby and Moyle Juitices. Br. Variance, pl. 52. cites * 
9 E. 4. 42, 43. 


Bart. the capis: muſt be thus, viz. Capias corp. A. B. mil. & baronet, qui per nomen A. 
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So where A, 
B. use, 
entered into 
2 recogn - 
zance, and 
atterwards 
was made à 
Knight and 
B. ar migeri 


3 pg : 1 5 1 
rec 3n0vit &c. Hob. 129. Sir Geo. Greifly's Cafe.—* Br, Noſmes, pl. 27. cites 9 E. 4. 44. 8. C. 


3. In aſſiſe againſt J. S. he pleaded a feaſfimeut made ts him by 
deed, and the deed is F. N. and yet good, for he may be known b 
eue firnames, but the pleading is the better if he pleads per 
nomen, & c. | but | where he pleads a decd to J. S. and ſhews a 
deed made to /. S. [it is not good] for he cannot be known by 
{209 proper names. Pr. Pleadings, pl. 66. cites 1 H. 7. 28. 

4- $2 where he plcads of the manor of B. and thews a deed of 
the manor of S. Br, Ibid. | 

5. In afliſe of a portion of tithes in N. in the county of 
G. 'twas alleged, that HI. 8. dedit & concefſit prediciam portiomem 
decimarum inter alia per nomen ttius portions decimarum provenien= 
lium c. de terris dominicolious archiepiſcopt Eborum gacent. Gy 
exiftent. in N. in dict. com. C. nuper monaſteris dudum ſpeftant. &c. 
ec adtunc vel auer in tenura I. T. Exception was taken (among 
other exceptions) to this. But it ſeems that there needed net 
any averment, that the lands put in view were the demeſne 
lands of the archbithop in the tenure of E. T. See D. 83. a. 
b. pl. 77. and 86. b. pl. 99. a. 100, 101, and 102. Paſch. 7 E. 6. 
Ihe Caſe of the New Serjeants als. Dean and Chapter of Briitol 
v. Clerke. 

6. If a man will ſay that „u a one bt /riſed of the maner of 
Dale, and of the manor of Sale, and infeoffod him of the maner of Dare 
by deed, by name of the manor of Sale, this plea is not good; becauſe 
the per noinen diss nat agree with the premiſes, and becauſe it will 

Dd 2 not 
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329 Per Nomen. 
not warrant it. Arg. Pl. C. 150. b. Mich. 3 Mar. in Caſe of 


Throgmorton v. Tracy. 
. - 8 S of : 7 C —— — 

Bur if fe 7. So if a man pleads that J. S. vas ſeiſed of 29 acres of land 

wy 1 2 15 by deſcent, , be part of the father, and thereof infesffed him by deed 

"Mt 74 b , the Name 77 all (Is londs er hich he had by a rent C 'the art 59 "the 

inteotted ) 2 e, 4 

him of this wether ; this plex is not good; for the per nomen does agree 

_ ei with the premities, and therefore will not warrant the premitles, 

M land of Arg. Pl. C. 159. b. in Cafe of Throgmorton v. Tracy 

his land of Arg. Pl. C. 159. b. in Cafe ol Ihrogmorton v. Tracy. 

the part ot : a a 

his father, it had been good; for this is a good allegation that it is of the part of his father ;; ſo it is 
| 2 11. cites 1 H. 7. 28. b. 


FX, 
my 
1 


if the grant be of «/7 C, lard infjuch s VI. Rell. I. 
Ard ber- 8. When one pleads by a per nomen a plca of any thing given 
_ Sq by deed, or other writing whatſoever, if the thing contained in 
makes hiz the per nomen agree in effect and ſubſtance with the premiſſes be- 
tit; te fore the per nomen, then the plea is good, and the premiſſes and 
ren #2 22% the per nomen thall Rand as one full and entire matter varying 
and ji, 5 1 — . . = — 
that J. F. in words, and not in etect. Arg. Pl. C. 150. b. in Caſe of 
was jciſe4 Throgmorton v. Tracy. 


6 KA Mu. 

- Be * Fe . * — 7 - * * * * . * 

ard Kc. ard granted tc him fu 2/ ed [rea ed jr ?he vert by Foe HI cf 204. rent irg Gut of 
| — * - — — 

a 4 is 44241 and der e ments; t! 18 ; 18e 4 Win 7 E rer Tiny el! 15 good, PL if 18 cla 111 * II. 4. And dne 


per romen and the plea ſtand together. Arg, FI C. . b. in Cafe of Thro-morton v. Tracy, 

And o a lraſe of ICO Heres cf lard, and jo many of mA" Tt, by e mam? of vard- 4, tand to— 

gether, and may well to be impleaded. Arg. Pl. C. 181 a. in Cate of Throznonon v. Tracy, — 

Per Nomen cannot be pleaded unic!s it be by deed. 3 Le. J. Iindal v. Cobb. 

o. If the motter iu contained in the per nomen will avar- 
rant the prom'iT's of the plea, the plea is good enough, otherwiſe 
not, and ſo c:nnet be made an exception by itſelf diſtinct from 
the matter in law, but are both one. Arg. Pl. C. 151. Ibid. 

d. Onebroghi i, and counted that an abbot 4avas /eiſed We. 
of one houſe, and 30 acres of land &c. and demiſed to the defend- 
ant, and that after by ſurrender and the act of 31 H. 8. the 
King was ſciſcd, and granted to the plaintiſ and his heirs the 
aforeſaid tenement by name of the manor of C. with the appurte- 
nances. Exception was taken, that there are not words ſufficient 
in the count to carry to him tne 1:::ds let, to as that he may main— 
tain a writ of waſt; for the Per nomen cannot maintain the 
grant of the land in leaſe <cith;ut averment {hit il eſè in the leaſe 
are parcel of the manor ; yet judgement was given to the contrary, 
and error brought upon the ſame. D. 207. pl. 14. Mich. 
3 & 4 Eliz. Wyburn v. Darrel. 

L 330 ] 11. Plaintiff in cjectment declared of a leaſe for years of 300 
acres of land, 60 acres of meadow, 60 acres of paſture, and 20 
acres of wood &c. by the name f all that the maar of W. ha- 
bend” the ſaid manor and other the premiſſes &c. for three years 
gc. virtute cujus &c. he entered &c. And the doubt was, if 
this was ſuſhcient, or that he ſhould have ſaid habend. tene- 
ment. predict. &c. and in tenement. pred” &c. intravit. And 
adjudged the ſaid count ſufficient, and the word manerium ſur- 
plus. D. 304. pl. 57. Mich. 13 & 14 Eliz. Anon. | 

= 12. As 
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12. A. by ſine conveyed to J. S. 2 manzrs (inter alia) per 8, C. Le. 
nomen of t oo mæ nor, five meſuager, and 300 acres of land, and by 384, 39 : 
the ſame ſine F. S. rendered a rent of gol. ta A. and bis heirs. cod 
On aſſiſe brought aſterwards of the rent, judgment was for the aud there 
plaintiif. Error was brought, and among other errors it was 4 
aſſigned, that by pleading this fine of theſe manors (inter alia) if cal 
it may be intended that other lands paſjed by PLS ue; ſo that an pieadia J 
aſſiſe brought againſt him that was tenant only of the manors is 7 mY 
not good; for that all the tenants of the land charg'd are to be j 4 of 26 
nam d. Gawdy and Clench J. held it to be error; tor being «cres, and 
(inter alia) the per nomen thall be intended of more than the ws. 
two manors, and that the ter-tenants of the reſidue ought to be pennen of 
named; but Fenner J. contra. Adjornatur. Nota, It was dii- Greenmeady 
continued by the death of the defcndant. Cro. E. 226. Paſch. h nn 
33 Eliz. B. R. Garnons v. Weſton. ene 


inter alia, but to the 20 acres only. 


13. Warrantia chartæ of two meſuages and 20 acres of land, 
and counts that defendant iafeofed him of the faid meſtages and 
land per nomen unins tit! & 2 virgat. ferræ. It was excepted 
to, becauſe that which comes under rhe per nomen does not 
warrant the count; for that the two meſuages cannot paſs by 
any word contain'd under the per nomen. Sed non allocatur 
for it may be there was only one toft there at the time of the 
purchaſe, and the two meſuages might have been built there 
ſince. Judgment for the plaintiſt. Cro. E. 611. Paſch. 
40 Eliz. B. R. Anon. | 
14. A copyhold tenement was granted by A. to B. and two Cro. E. 322, 
others habend” psf} mortem J. S. In treſpaſs againſt B. he plead- Palch. 43 
ed this grant, but pleaded it as a grant in paſſiſſian, and not as in re- 3 _ - = 

b g g . C. Grey 

de on. And upon demurrer, the record being viewed, it was v. Chap- 
that A. granted tenementa predict per nomen of a meſuage which man.— 


A. held for life. And it was reſolved to be an incurable fault; in; 1 


Ws : for taking 
for it is not alleged that he granted the tenement in reverſion, the plain- 


and the per nomen will not help it; and judgment for the de- 1 be alte 
fendant. Cro. E. 661. 662. Paſch. 41 Eliz. B. R. Gay v. Kay. Z > _ 


ao tu e - : fendants 
15. A. had verdict in ejefment, and it was moved in arreſt of e, the 
judgment, that the count was of a lege of ten acres of land by the caption as 
CIS 0 . . bailifts of 
zame of all his lands aud tenements in Sharan in Kent, and judg- I. and that 
ment was ſtayed ; becauſe there is no place where the ten acres the place 
of land are, and that naming the vill in the per namen is not ſuſli- contre 
— * — con- 
cient. Noy. 32. Gray v. Champein. uin 
the caption 
is ſuppoſed, 20 acres of land in K. aforeſaid; that long before the caption one A. was ſciſed of 100 
acres of land, and 109 acres of paſture in K. atorclaid, whereot the /zcus in quo is, and at the time 
of the caption, and time out of mind, was parcel in his demeſne, as of fee, containing 20 acres. 
That A. long betore the caption, viz..18 December, 16 Car. f. at K. aforefaid, by indenture, in 
confideration of former ſervice done to him by B. granted io B. and M. his wife a rent of 201. a 
„ar, i//uing out of the ſaid 20 acres, with the appurtenances, by the name of all his lands and he- 
reditaments ſituate in K. aforeſaid, 4uberdum the (aid rent “ the ſaid BR. and M. and their aſſigns 
Ver the deceaſe of C. and D. or cither of them, which firſt ſhould happen during the lives B. and 
WM. and the longer liver of them, at Lady Day and Michaelmas by equal portions, the firtt payment 
o begin at ſuch of the ſaid feaſts as ſhould firit happen next after the deceale of the ſaid C. and D. og 
| D d 3 | cis 


| 
„ 


4 
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_ of them. An except/-x was taken to the conuſance; becauſe it is ſaid, the rent was granted 
tte 20 acres, being the /2ews in 7 by the name of all the grantor's 10 ids and hereditamente 
in 4 and that a per nomen in that caſe is not good. The Court held, n-twithitanding the Caſe of 
Guiy axp CharmaAN, and the Cate of Gay axbd Cary; that * in the prelent caſe the per no- 
men is well enough; becau e it is alleged tnat the grantor was ſeiſed of 2 acres of land in K. 
whereot the locus: iN quo dens 20 Acres is parcel. By reaſon whereof, the rent beirg gre avted out 6 


every pa! Wy of rbe 209.) acres, It 18 u el! enough to 1. AV it was granſed out of the 20 acres per nomen 
of 21! bi: s lands in K. becauſe the 2 actes are * a/leged to be parcel of ail his lands there, being. 209 
acres. — in CHarmaN's CASE, it is not alleged that the 25 acres of land demited wers parcel 
of all the retain in S. per nomen of which the 20 acres were to p:is. As for the other Caſe of 
Cay. it was not pollible that lands granted as in poſſeſſion, ſhould pats per nomen of land that was in 
re verſion. TE? » $53 174+ £75. Hall. 23 & 24 Chr. 4-C. b. Crovtey v. Swindles & al. 


*S. P. and if it was granted out of the whole, it was granted out of 2yery part. Freem. Rep. 77. 
pl. 94. Trin. 1073. and leems to be S. C. by name ot Graves v. Alllenhuuiſt. 


This ſeems 16. The plaintiff d xlared! in cement upon a leaſe 7 of a houſe, 


to de the ten 2 8 05 - 42 5 5 by 
Caſe of As . res 7 1949 9 tan NF. F "Cc £35 IT 3 an 20 ACT i of part ures, ) 
Day v. the fame of 6 % Te; Unger, an 0 IO Arres of m nead dee be it more or 


F:x. > Jac. leſs; and upon a N ot gui * 1 the plaintiff had a verdict 
- 1 but moved | in arreſt of ſudgment, and jus dgment was ſtay'da for 
3 J. in by the plaintiſf's own fhewin g in his de clarations he cou! 4 not 
Roll. k. have execution cf the number of acres found by the verdict for. 
- ——_ in the leaſe there are but ten acres demiſed; and theſe wonle 
Fawkner v. (more or leſs) could not in judgment of law be extended to 30 
Fankner. or 40 Acres; for it 15 ; impofl dle by common intendment, and 
the rather becauſe 4. land demanded by the declaration 7s of ans- 
ther nature than that which is mentioned in the per namen &c. for 
that is only of mcadow ; and the declaration is of arable and 
paſture. Brownl. 145. Anon. 

17. In replevin, the defendant avowed for rent, and made 
title by a graut of the rent out of the tenements aforeſaid, whereof the 
caption aforeſaid 1s ſuppoſed per namen of all his land auhich avas not 
then in leaſe, and did nt aver that the place where the caption was, 
vas out / leaſe at the time of the grant. The plaintiff was non- 
ſuited, and this was moved in arreſt of the return, that the 
avowry was not good; and fo held Bridgman, notwithſtanding 
that it was alleged that the grant was out of this land per no- 
men; but per Haughton contra, the grant being alleged de 
tenementis prædictis i is a ſuthcient averment that it was not in 
leaſe at the time. And Doderidge and Croke ſcemed to the 
ſame intent, and judgment was given accordingly for the avow- 
ant. Roll. R. 422. Prin. . Jac. B. R. Fawkner v. Fawkner. 

Br. Faits, 18. There is a difference between a fe:Zment and a releaſe z a 
25 . feoffment may be pleaded per nomen without an averment, but a 
12. fer releaſe cannot be ſo pleaded; for in a feoffment the livery 
Newton. operates to paſs the land. Arg. Sti. 270. Paſch. 1651. in Caſe 
of Cremer v. Burnett. 
S. C. Ard 19. In formedon the tenant pleaded a fine of a 8 part per 
95m, three nomen ot 6 third p- rt, and did net aver that it is th, be ſame. Ex- 
8 ee ption was taken thereto; but it was anſwered, that if a per 
but there nomen be repugnant or incongrusus, it is naught; as is Pl. C. 159. 
CM: - and 3 Cr. C02. but here a third part comprehends a fourth part, 
Arg. That and ſo it is well enough, and cites 1 Cro. 110. [but this book 


ſeems 


Per Nomen. Perpetuity. ＋ 331 


ſcems miſ-cited, whether it means Cro. C. or Cro. E. ] Freem. 2 prece- 
Rep. 126. Mich. 1673. C. B. in Caſe of Fowle v. Dogle. _ 


always of 
a third party 
and not in (res partes dividendas ; and that it is go:d in a fire, tho" nit in a uit. Fowle v. 
Pouble.— And accordingly a fire of the fourth part pleaded per nomen of a third part, was held 
well enough by the whole Court; becauſe a third part muſt necetlarily include a fourth, and that it is 
well enough without ſaying into how many parts to be divided. And they agreed the Cale, 
F. N. V. 244. 1 Le. 114. that a writ of two parts, not ſay ing into how many parts to be divided, 
is not cod; becauſe * two parts reter to no certain number of parts, but a fourth part implies a di- 
viſion into four, And besides, there is a great difference between a fine which is z common allurance, 
anda writ. Freem. Rep. 157 pl. 178. S. C. i | 
* Le, 115. Trin. 30 Eliz. B. R. in Caf: of Charnock v. Worſley. 


20. It never was known that an ill yea at firſt was made 
good by a per nomen, and this appears by the Caſe of FAWKNER. 
Roll. R. 422. But by the addition of a per nomen, a count has 
been made ill (as appears in Dax Ap Fixx's Cass. Yelv. 166. | 332 J 
Brownl. 145 Owen 133) Arg. Lutw. 1006. Paſch. 10 W. 3. | 
The King v. Hungerford. 


For more of Per Mamen in general, ſee (Frant (O) &c, 
(R) &c. Manor, and other proper Titles. 


Perpetuity. 


(A) Nhat is. And how conſidered in Law. 


I, THERE are /7v9 forts of perpetuities, an abſolute one, and a 
qualified one; and eſtates tail from the time of the 
ſtatute de deni till common recoveries were found out were 
look'd upon as perpetuities, 12 Mod. 282. Paſch. II W. 3. 
C. B. in Caſe of Scattergood v. Edge. 

2. A perpetuity ic, where if all that have intereſt join, yet 
they cannot bar or paſs the eſtate, But if by concurrence of 
all having intereſt the eſtate tail may be barr'd, it is no perpetui- 
ty. Ch. Caſes 2:3. Mich. 23 Car. 2. Waſhborne v. Downes. 

3. A perpetuity is a thing odious in law, and deſructive to the 
commonweezlth ; it would put a ſtop to the commeree, and pre- 
vent the circulation of the kingdom; per Ld. North. Vern, 
164. Paſch. 1683. Duke of Norfolk v. Howard. 


| | | 4. Every executory deviſe is a perpetuity as far as it goes, i. e. 
| Ddaq4 : an 
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an eſtate unalierable, tho? al! mankind {| join in the conver peer 
I Salk. 229. Trin. ꝙ W . 5 US ttergood v. Edo 


? - . . 

wth of . feiſedi in fee 9/ves his 4 r aſter lis death w * t iſſue 
* oy 2 3 

Jac. C . maie to D. Lane, ale, 4 1 .li he or the } ej ectually 85 &vou?r to ao 

8 . any acts tn aſter or Gee Weinue th: i" e/tate tal and t he n Lo (= and 


= P. _— the heirs male of his body with feveral remainders over. The 
ep. 35, b. - , _— 

in . dev: ior di S W ithaut HIUC ; 3 B. CIILCTS 3 £8 Gi * Ian ig Iue D. 
con 's Caſe. — h. levi 188 a tin Ez I). enters. I ihe auen en V. c\ 22 it tae 


entry was good * Roth ed per tot. Cur. tliat this was a porpe- 
1 


dei, and not allou mee being 4 83 znant to law; for by luch 2 
Iimita tion an citate tail cannot be determined and give ut ano- 
ther; for by the fine the remainder is diſcontinucd and pe 


fo as 'D. Cannot enter; lor it is no limitation to enter but afte 
the effectu ual going about; and ! it is not e! Hectual till the > 
done; and when it is done the remainder is d: cg. and 
then he cannot enter. Cro. J. 696. Mich. 22 Jac. B. R. Foy v. 
Hynde. 
8. P. be- 6. It is abſolutely againſt the conſtant courſe of Chancery to 
decree a perpetuity, or give any relief in that caſe; per Ld. Chan- 
gainſt Cod. cellor. 1 Chan. Rep. 144. 15 Car. 1. Biſhop v. Biſhop. 


Chancellor. Trin. 41 Eliz. Cary's Rep. 11. Anon. 


. Truitees of a erm limited over 11 tail, remainder in tail, 
were decreed in Chancery 79 convey the ee gver z for otherwiſe 
there would be a perpctuity; per Bridgm. Ch. J. Sid. 37. 
Paſch. 13 Car. 2. C. B. in C aſe of Grig v. Hopkins. 
L 333 ] 3. AdeviſetoB and the heirs of his body, and F he go about 
Pl. C. 414. 75 alien, his eſtate ſhall ceaſe, and the lands go over to a charity 
ee e it is a void limitation, as tending to create a perpetuity. Vern. 
—_ ry. 161. Paſch. 05 Pewrerer's Company v. Chriſt's Hoſpital. 
53 xE 
is contra u ere the limitation over was on the alienation of the tenant in tail. * So, if be at- 
temps to alien ce. He made a feoftmeat, and held good, and 8 ent affirmed, Vent. 321. Mich. 
29 Car. 2. B. ER. Pierce v. Winn, 


9. The father ſett * on his ſon in tail male, and takes 
Bond rom him, that 2 11 ut aoch the entoil decreed the bond 
od. Had nos the "WM agreed to give the bond, the father 


might have me e him only tenant for liſe; and tho the allenation 
15 not made by the ſon, but by Lis iſue, the bill was diftmitled 
with colts; per Commitlioners. 2 Vern. 233. Trin. 16g1. 


Freeman v. Freeman. 
In this caſe 1 Os 441 i Atte in Wt 15 (3 1 ake «> = 75 tual ſuccefſ iN 2 "eflates for li life 
e <2 6a 7 15 2 1 and Is Drac t! Ca ble; 5 Per Cur. 2 V « ern. 738. Hill. 1716. 


there cuzh: Hum! 1 n V. * nberſton. 


ti be 2 r it 
ſettlement made, and the intent of the teftator followed as far as the rules of the law will permit, 
and directed it to be male fo, that ſuch as were dein ig ſhould be only tenants for lite ; but where 


tac limitation was to be to a perion not in Wc he muſt be made tenant in tail male. IId. — Ch. 


Prec. 455+ S. C. 


ON SF . 60 Pa Hel leaſe '5 Cannot be entailed. MS. Tab. Cites Feb. 28th, 
1725. Ruſhout v. Ruſhiout. 5 
| 12. A 


Perpetuity. Per quae Servitia. 333 


12. A perpetuity, as it is a legal word or term of art, 7s the li- 
miting an eflate either of inheritance or for years fo as would render 
it unalienable longer than for a life or lives in being at the ſame time, 
and fome ſhort or reaſon ble time after. 2 Wms's Rep. 620. by the 
Matter of the Rolls. Mich. 1732. in Caſe of Stanley v. Leigh. 


[For more of Derpetuity in general, ſce Condition, Gre. 
tutorp-evile, 1Romaiitver, and other proper Titles. 


Per quae Servitia. 


— — 


(A) Vat it is. And in what Cafes it lies. And 


for whom, 


1. JH is a <vrit of exccrition. Br. Per quæ Servitia, pl. 7. 
cites 39 E. 3. 19. Per Thorp. 
2. Where there are 2% /zrds, and the one grants the ſeigniory If a man 


by pine, the tenant is not compellable to attorn, Br. Per quz — 
dervitia, pl. 13. cites Old. N. B. Per quæ Servitia. 8 
in ſee, and 


the ſeigniory or rent charge iſſuing out of the land be granted by fine, the conuſee ſhall maintain a per 
que feryitia, or a quem redditum, and compel him to attorn; for herein his eſtate of inheritance ig 
no privilege to him; becauſe a tenant in fee ſimple (as his eſtate was at the common law) is alſa 
cgqaipellable in theſe caſes to attorn, Co. Litt. 316. b. 


3- It does not only lie where a man grants the ſervices of his F- N. B. 
tenant for term of lite, but alſo where the /ord grants the ſervices '*7* (Y. 
ef his tenant in fee femple. Br. Per quæ Servitia, pl. 13. cites 9 E. 2. [ 334 J 
And therefore Brook ſays Natura Brevium is miſtaken. 

4. This action does net lie but upon grant by fine, and not by 
deed. Br. Per quæ Servitia, pl. 1. cites 43 E. 3. 8. 

5. If a man grants ſervices to F. S. for life, the remainder ts 
V. N in fee, and after J. S. dies before any attornment, W. N. 
ſhall have per quæ ſervitia. Br. Per quæ Servitia, pl. 10. cites 
20 H. 6, 7. | 

6. 7 pen? me/ne, and tenant ; the meſue granted the meſualty to A. * S. P. 


by fine for term of life, the remainder to J. S. in fee; the/grantee —_ =_ 
0 


r life brought per quæ ſervitia, and the tenant came ready 10 que ſervitia 


attorn ſaving his acquittal, and the plaintiff confeſſed it, and the brought * 
tenant attorned; the grantee for life died: he in * remainder t teßant, 
e | a G <p cannot 


334 


Co. Litt. 
220. b.— 
S. P. for 
he has right 


Orig. (ven 
le). + This 
is miſtaken 
for 18 E. 4. 
10. 
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Per quae Servitia. 


cannot diſtrain till be has confef/ed the acquittal, Br. Per quæ Ser. 
vitia, pl. 12. cites 18 E. 4. 7. per Cur. 


to the remainder, and is privy in eſtate. Co. Litt. 252. 2. 


(B) Agarmft whom it lies. 
1. TIIS writ lies as well againgt Tenant of the fee femple of the 


land, as againſt other tenant. Ir. Per qua Servitia, pl. 13. 

2. If baron and feme bring per quæ icrvitia, and the tenant ſays 
that he is ready to attorn, ſaving to him his acquittal, and the baron 
alone confeſſes the acquittal tor im and his heirs, and not the feme, 
and the baron dies; his heirs ſhall be bound to the acquittal in 
the life of the feme, and yet the heir is not lord. Br. Per quiz 


Servitia, pl. 13. cites H. 5. E. 3. For feme cannot confeſs ace 


guittal without examination, and examination does not lie in this 


action. Ibid. 

3. If per quæ ſervitia be brought againſt him who is not 
tenant the day of the writ, yet he ſhall attorn if he was tenant 
the day of the nite levy'd;, for he who was tenant the day of the 
note levy'd ſhall attorn in per quæ ſervitia, quem redditum red- 
dit, & quid juris clamat. Er. Per quæ Servitia, pl. 5. cites 
8 H. 6. 17. | 

4. If a fine is levied of a /eigniry, and before the attornment the 
tenant makes fesffment over in fee, there the attornment of the 
feoffee is good, if he will attorn ; but by all the Juſtices of C. B. 
per quæ ſervitia does not lie again/? the /e, nor againlt any 
other, but againſt him who was tenant at the time of the fine 
levied; for the per quæ ſervitia ſhall not vary from the fine, 
But per Littleton, Per quæ ſervitia lies well againſt the feoftce 
for avoidance of miſchief; for it may be, that the feotior may 
die without heir, and therefore it ſhall lie againſt the feoffce ; 
for ſcire facias * upon a fine lies againſt the feoffee, and fo 
here; but Curia e contra. Br. Per quæ Secrvitia, pl. 9. cites 
+ 18 H. 4. 10. | 


(C) Pleadings. 


1. * 2 fer que ſervitia iſſue was taken upsn the quantity of the 


* ſervices. Br. Iſſues joined, pl. 79. cites 20 E. 3. & Fitzh. 
Per quæ Scrvitia, 11. 

2. In per quæ ſervitia, the fenant ſuid, that the cenuſor had n= 
thing in the ſervices but in tail and ſheaved port of the jine levy'd of the 
ſervices in tail to the anceſtor of the conuſur, ts whom he attorned, 
judgment if n:wv he ſhall be compelled to attarn to the diſcontinue z for 
then the iſſue in tall may, aſter the death of the conuſor, diſtrain 
him, and the ſecond conuſee alſo, and ſo he ſhall be attendant 15 

47 


Per quae Servitia. Perſonal. 


2 lord; and therefore a good plea; quod nota; and this by 
reaſon that he thewed part of the tine of the tail; and nonſuit in 
this action is not peremptory, Br. Per quæ Servitia, pl. 6. cites 
24 E. 3. 25. | 

3. In per quę ſervitia, Candiſh ſaid, The mother of the 
conuſor was ſeiſed in fee after the ſtatute of quia emptores 
terrarum, and infeoit*d us by tis deed in fee, judgment &c. 
ut per Thorp, the belt iflue is, that the anceftor was ſeiſed and 
inſegſf'd him, and fo you did not hold of the grantor, and the iſſue 
was taken accordingly z and the defendant cannot have common 
day; for this is a writ of execution; and the defendant made 
attorney. Pr. Per qui Servitia, pl. 7. cites 39 E. 3. 19. 

4. Per qu ſervitia again/t three, whereof eus came, and the 
third made default, and demanded judgment, if the tus alone 
ſpall be put to anſwer ; becauſe it ſhall be intended by the bringing 
4 the aurit, that they are tenants in common ; & non allocatur z 
by which they demande what land, and by what ſervices they held 
of the conuſor. But the plaintiff was not compelPd to ſhew 
it; but the defendants themſ-lves ſhall ſhew it, becauſe it is 
in their advantage. Br. Per quæ Servitia, pl. 11. cites 21 E. 


4- 48. 


For more of Per guar Dervitia in general, ſee Attorn- 
ment, and other proper 1itles.] 


Perſonal. 


(A) Perſonal Things. Vat Things are ſo perſo- 
nal that they cannot be transferr d. 


I. por ERS are not transferable over. Arg. Mo. 520. Mich. 
37 & 38 Eliz. in the Ld. Buckhurſt's Caſe. 

2. Redemption of a patun is redeemable only during the life 
of pawnor, and not by his executor. Yelv. 178. Trin. 8 Jac. 
B. R. Ratcliff v. Davis. 1 

3. Things annexed to the perſon cannot be transferred nor 
executed by another; as Arbitrement=—Suit at Court—tHomage 
— Fealiy. Arg. „nd alſo agreed that tenant for life with power 
to make leaſes cannot make livery by attorney, nor executors that 
have power to ſell, but where they have interelt it is otherwiſe. 


Arg. 
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335t Perſonal. Perconating. 


Arg. 2 Roll. R. 393. Mich. 21 Jac. cites 9 Rep. 
Combes's Caſe. | 
S. P. Eil. 4. A privilege does not extend beyond the perſon. Jo. 190. 


368. in Cale Hill. 4 Car. B. R. in Caſe of Whitton v. Wheſton. 


of Sydown 
v. Holme 
S. P. Ibid. 387. Paſch. 12 Car. B. R. in Caſe of Hartford v. 


Leech, 


5. Whether a prevendary can grant a power to his leſſee 73 
made a commiary within his prebendary ? Court divided. Raym. 
88. Hill. 15 & 16 Car. 2. B. R. Sharrock v. Boucher. 

6. Dignities of peerage are ſo perſonal, and annexed to the 
blood, that it cannot be transferr'd to any other perſon, or 
ſurrendered to the Crown. Arg. Parl. Caſes 1. The King v. 
Lord Purbeck. | 

L 336 J J. If che King grant a tract of land in the plantations abroad 
to a man b a legiſlative power, which grantee patles over to 
another ; the legiſlative power ſhall not paſs as a privilege annex- 
ed to the land, but remains with the perſon of grantor, Per 
Holt Ch. J. 12 Mod. 399. Patch. 12 W. 3. in a Caſe between 
Baſſe and Bellamount. 


[For more of Pcerional, fee Aſürnment, Guardian, and 
other proper Titles.] 


Br. Nofme, 1, DEBT upon a band iy J. F. the defendant ſaid, that he 
r. 5. cites made and delivered the bond te anther J. F. and not to the 
: plaintiſf, and a good plea; and the plaintiff was compell'd to 
anſwer to it; quod nota : and fo it ſeems that there were two 
J. F.'s, and the wrong J. F. got the bond, and brought the 

action. Br. Obligation, pl. 82. cites 12 H. 6. 7. 
2. A. had a warrant to arreſt J. S. and A. demanded of a 
ſtranger what his name was, who /aid his name <vas J. S. 
whereupon A. arrefied him. Ihe flranger brought falſe impri— 
fonment ; and adjudg'd it lay; for the bailiff ought at his peril 
to take notice of the party. Mo. 447. Trin. 38 Eliz. Coot v. 


Lightworth. | 
Cro. E. 3. A. levies a ue in the name of B.— B. being beyond ſea; 


831 3 and ſentence was given that the ſine ſhould be void. Noy. 99. 


— Mo. 639. Mich, 


Perſonating. 336 


Mich. 38 & 39 Eliz, in the Star-Chamber. Gillibrand v. S. C.— 
Hubbard, | 12 Rep. 


123. cites 

S. C. but 
ſays that part of the ſentence was, that if the defendant did not re. aſſure the land to the plaintifh 
he ſhould forfeit a greater fine to tb e Queen ; but that there was no ſentence to draw the fine off the 
file, nor damages awarded to the plaintiff, —A reconveyance was decreed. Roll R. 115, cites 
8. C. The perſon was fined and impriſoned, and a vacat entered on the roll. Cro. E. 531. 
S. C. by name of Hubert's Caſe. 

Lord Keeper ſaid, He had always noted this difference. If one of my name levies a fine of my 
land in my name, I may well confeſs and avoid this fine, by ſhewing the ſpecial matter. But if a 
ftranger, who is nt of my name, levies a fine of my land in my name, I ſhall not be received to 
aver that I did not levy the fine, but another in my name; for that is meeily contrary to the 
record; and lo it is of a recognizance, and other matters of record. But he conceived, that when 
the fraud appears to the Court, as in the principal caſe, they may well enter à vacat on the roll, 
and ſo make it no fine, altho' the party cannot avoid it by averment, during the time that it 
remains a record, Cro, E. 531. Mich. 35 & 39 Elis. Hubert's Cale. 


4. A. achnowledges an aim in the name of B. and ſentence was Cro. E. 
given that (vacat) ſhall be made upon the roll. Noy. 99. in 53* 
the Caſe of Gillibrand v. Hubbard. Per Popham, who cited 
Holcomb's Caſe. | 

5. A. being bail for J. S. gives his name in to be B. Plaintiff B. wastaken 
recovers, and after judgment and execution awarded againſt B. „ 
upon proof that B. was not at London at the time of the bail cognizance 
taken, and it being confeſs'd by J. S. and thoſe that procured ef 24, and 
the bail, that A. put in the bail, a vacat was ordered guad B. he SEEN 


. . . 1 . — 0 appear to 
of that bail, and of the judgment in the ſcite ſacias. Cro. me Court, 


J. 256. Mich. 8 Jac. B. R. Cotton's Caſe. that he 


IICVET ACe 
knowledged the recognizance, but was perſonated by another; and thereupon it was moved, that 
the bail might he vacated and he diſcharged, as was done in Cen Caje, 2 Cro. 256, But the 
Court ſaid, Since 21 Jac. c. 26. by which this offence was made t2iony without Clergy, it is wot c. 
wenient to vacate it until the offender is conviated : and fo it was done 22 Car, 2. in Spicer's Caſe; 
wherefore it was ordered, that B. ſhould ring the money into Court, and be let at large to proſecute 
the offender. Twifden faid, It mutt ve tried in . e, the” the bail was taken at a Judge's 


chamber in London, becauſe file! here, and the entry is 7-1/7 coram Ding Rege Se. So it differs 
from a recognizance acknowledged before my Lord Tout, upon 23 H.8. at his chamber, and 
recorded in Middleſex, there the ſcire Ha t may be either in London or Middleſex. Hob. Rep. 
195. 196, Vent. 301. Beaſley's C:le—— Mod. 46: S. P. Rawiin's Cale. — x 

Cockeril, who perſonated Beefley, was hanged at Tyburn, but the rope was immediately 337 1 
cut; and afterwards Beeſiy o, had reſditution of his ge in the bands of the fberiff, Hill. 
28 Car. 2. B. R. 2 Jo. 64. Beefley's Cale, 


6. A commi//ion of rebellion was awarded againſt A. Where— 
upon B. came before the commiſfioners, and d himfeif t9 
be the perſon. The commithoners apprehended him by virtue 
of their commiſſion; but per Hale Ch. B. the commiſſioners 
having no warrant to take kim by their commiſſion, his aſfirm- 
ing himſelf to be the perſon will not excuſe them in falje im- 
priſonment, as has been held on the executing a capias. Hard. 
323. Paſch. 15 Car. 2. 'Thurbane's Caſe. 


[For more of Personsting in general, fee Cheate, Fines, 
and other proper Titles. 


Petitions 
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337 | Petitions in Chancery, 


Petitions in Chancery. 


* 


(A) 7Yhat it is, t9 chm they muſt be, and 7 
what Caſes, and h it may be granted. 


— P. Curf. 1. 17 is a perſon's requeſt in writing directed to the Lord Chan- 
anc, 420, cellor or Maſter of the Rolls, !'.>wing ſome matter or cauſe 
whereupon he prays ſomewhat to be granted or done for him. 


F. N. C. 200. 
5 P. Curf. 2. Moſt things which may be mov d for of courſe, may be pe- 
IG. 427. 2 * T7. * | 

. tition'd for; as a commiſſion to anſwer, or plead, and demur; 
ver; as to for the Lord Chancellor's Itter ts a Nobleman to appear and anſwer 
<7 _ 2 bill &c. that the cauſe may be heard ; for a rehearing 3 for an 
en — aſheal &c. or to have a miffake amended in a caption &c. P. R. 
for pubiica- C. 269. | 

ion: to 

baften joining in commiſſion &c. for paying mency. P. R. C. 261.————S, P. Curſ. Canc. 
421. To have a Lardſbip removed ; as that proceſs of contempt may be /d, and that 
the defendarit may 54v- @ copy of the bill, where there being many detendants, who employ ſeve- 
ral clerks, the clerk of one of the Cefendants cannot get him a copy of it, whereby proceſs of con- 
tempt is uſued out againſt him for not anſwering. P. R. C. 269. S. P. Curl. Canc. 421.— 
And in many other the like caſes petitions in Chancery are uſually preferred, ſulſegucnt to the bill 
But in ſome caſes a petition may be precedent to the ſuit &c.; as tor a perlon io be admitted 


in forma pauperiz, or tobe afſign's a guardian &. Ibid. 


S. P. Curf. 3. Sometimes it is hen a callateral matter only, as it has re- 
Canc. 421. lation to ſome precedent ſuit, or to an ollicer of the Court, as 
to have a clerk or ſolicitor's bill taxed, or to oblige him 4 deliver 
| up papers, P. R. C. 270. 
S. P. Cuif. 4. The Maſter of the Rolls is not to be petitioned for re- 
Canc 422. hearing:, but the Chancellor; alſo the Chance!/;r only is to be 
petitioned touching pleas, demurrers or exceptions, or touching 
decrees or ſpecial orders made before the Chancellor. In moſt 
other caſes of petition, the Maſter of the Rolls may be applied 


to. P. R. C. 270. 


L 338 ] (B) That may be done upon a Petition without 
a Bill, 3 


I. * HERE the King has a right as pater patriæ t9 take care 
of his ſubjefs, as in caſes of charities, ideots, lunaticks 
and infants ; this is delegated to, and falls under the direction 


of the Court of Chancery, which in conſequence thereof e 
| ulca, 


” w ww qa 


— 


w 
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uſed, upon petition only, without any bill or decree, to make 
orders touching the determination of ſuch right. Vide 2 
Wyms's Rep. 118. 119. : | 

2. Right of guardianſhip was determined on petition againſt ? April | 
the mother, ſhe being a papiſt; and upon an appeal from 3 
Chancery to the * Houle of Lords, they determined the right a Hamen- 
againſt the mother, and no objection was made as to the F<, 
determining it on petition only. Per Lords Commiſſioners. Joni. 


2 Wms's Rep. 120. Cites 18 March 1718. Lord 'Teynham and having a 


Barret's Caſe. plain legal 

right upon 
the words of the will, and the whole caſe ariſing thereon, there can be no need of a bill in equity, xe 
proofs of either fide are requijite, or can avail; and therefore the matter is properly determinable 
upon a petition without a bill. 2 Wms's Rep. 120. Per Lords Commiſſianers, Hill. 1722. in 
Caſe of Eyre v. Lady Shaftsbury. 


3. Ns former order made in Court is to be altered, crofſed, or S. P. Curl. 
explained upon any petition, t ſuch orders may be only flayd * _—_ 
upon it for a ſmall time, till the matter may be moved in 
Court. P. R. C. 270. 
4. No commiſſioners for examination of witneſſes ſhall be dif- & F. Curl. 
charged, nor thall any examinations or deps/etions of witneſſes be * 
ſuppreſſed upon petitions, unleſs the matter be firſt referred, 
and certificate had thereupon. P. R. C. 270. 

5. No ſequeſtration, diſmiſſion, retainer upon diſmiſſion, er S. P. Cur. 


final order is granted on petition. P. R. C. 273. Canc. 422. 
— Nor the 
commitment of any perſon taken upon proceſs F contemp! to be d ſcharged, but upon hearing the 


adverſe party, his attorney or clerk, towards the caule. P. R. C. 273. S. P. Curl. Canc. 422. 


(C) Vat is in be dine in caſe an Order is made 


upon the Petitlon. | 


1. PEtitions are delivered out of Court, and if it be for a matter 2 P. Curf. 
| of courſe, as to be admitted in“ forma pauperis, or ſuch —. 
like, it is forthwith granted, and figned. HV it be for any thing tion (even 
which requires examination, or that the adverſe party be heard, 2 admit- 
then it is commonly ordered, that 4 parties attend the next day poke. 
of petitions, or general ſeal z at which day the matter is debated, muit now be 

and ordered as the Court fees cauſe. Athdavits are in ſuch 9 double 

caſe often neceſſary to inform the Court how matters ſtand on {2 
ſftamps.271. 

each ſide. P. R. C. 271. P. k. C. 
| . P. Curſ. Canc. 423. 


2. If there be occaſion to petition cut of term and general ſeals S. P. Curl. 
too, and the matter is of conſequence, and requires diſpatch, a . 423% 
petition may be delivered, and the parties will be ordered to 
attend the Ld. Chancellor or Maſter of the Rolls, at a time 
therein appointed, and have juſtice done them; for this Court 
is always open. P. R. C. 271. 

3. An :rder upon a petition for attending and hearing the s. p. Curt. 
matter, -m/} be drawn up, pait, and /crved, as other orders 1 Cane, 4:2. 

an 
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1 : 

l and a copy of the petition 1s alſo to be delivered to the party 

i ſerved. P. R. C. 271. | 
| £330 ] 2. In 1647, there was an order made, that =o cer ſhould 
- * _ i ur a ſubpxna, attachment, or other proceſs, nor proceed or 
| admit of any proceedings in any cauſe depending in this Court 

upon a petition ſigned by the Lords Commillioners, or the 
Maſter of the Rolls, until the petiticn were firfl filed with the 
| regiſter, and an order drawn, and entered thereupon. 4/1 
| proceſs and proceedings etherwiſe iſſued, and had thereupon, 
x ſhould be null and vid, and not bind the adverſe party. P. R. 
— C274 : 
- a 5. In 1687, it was ordered, that % order made upon any pe— 
tition (unleſs the ſame be by way of ſummons) ſhould be of any 
= to ground ſubpenas or other proceſs upon, unleſs within 
three days in Term time, or a week in the Vacation, after the 
ſame ſhould be granted, an order were drawn, and entered ub 
; with the regiſter, on ſuch petition, to the end no perſon might 
10 de ſurpriſed with any private order. P. R. C. 272. 

q S. P. Curſ. 6. No injunction for ſtay of ſuits at law ſhall be granted, re- 
Cane. 421. yiyed, diſſolved or ſtayed, upon petition; ur ſhall an injunc- 
1 tion of any other nature paſs by order upon petition, iu. 
. notice, and a copy of the petition i given the other fide, The 
i petition to be filed with the regiſter, and the order entered. 

Nen | 
S. P. Curſ. 7. Said in Court, where a matter comes in by petition, and the 
Care. 421. other fade would diſcharge the order, or have any thing relating 
to the matter, he oght regularly to do it by petition z; tho? the 
Court ſometimes will grant it upon motion. P. R. C. 273. 


3. — 


— — 


— — 
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[For more of Petitions in Thancery in general, ſee Pett= 
tion, and Monstrans de Droit at Title Prerogative, 
and other proper Titles. 
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Fi (A) Phyſicians and Surgeons / London incorporated: 

{ Heu. And their Power. 

| . 1. 3 H. 8. cap. E Naas, That n perſon within the city of London, 

1 Il. / 1. or ſeven miles theresf, ſhall practiſe as a 2 
cian 
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feian or ſurgeon, unleſs he be firſt examined, approved and admitted 
by the Biſhop of London, or the Dean of St. Paul's, alſiſted by four 
DzFers of phyfuck, and for ſurgery by four expert perſons in that 
faculty, on pain of 5l. one moiety ts the Crown, and the other ta 
him that will ſue for the fame. 

S. 2. And no perſyn beyond the ſaid city and precinct of ſeven 
miles, unleſs approv'd as aforeſaid, fhall practiſe phyfick or ſurgery 
in any digceſe within this realm, except he be firſt approved by the 
bijhop of the dioceſe, and in the biſhop's abſence, by his vicar-general, 
afſifted by ſuch expert perſons in the ſaid faculties as they pull call 
for that purpoſe, and give their letters teſtimonial to, upon the like 
fain, to be levied and employed as aforeſaid. : 

S. 3. Provided that this act be not prejudicial to the Univerſities 
of Oxford or Cambridge, or to any privilege granted them. 

2. By 5 H. 8. cap. 6. Surgeons of Londen are diſcharged of 
ſerving as conſtables, watch, and all manner of offices bearing any 
armour, and alſo of all inquefls and juries within the city. And 
this act is declared to extend to all barber-ſurgeans admitted and 
approved according to the abaveſaid act of 3 Il. 8. 

3. By 14 & 15 H. 8. cap. 5. / 2. The King's Charter for the | 340 J 
Incorporation of the College of Phyſicians in London ( bearing date 
the 13th of September in the 1oth year of his reign ) is confirmed; 
the ſubflance auheregf is as follows : n 

A perpetual College of Phyſicians is granted and erected in Len- In an action 
gon, and within ſeven miles compaſs of the ſame, and fhall alſa ot falle ime 


have perpetual ſuccęſſiun, a common ſeal, and ability ts purchaſe lands e 
not exceeding 12l. per annum. They may ſue and be ſued, make ants juttitied 
erdinances for the good government of the College, and of all others _ — 
that prattiſe phyſick within the ſaid limits ; neither ſball any praiſe ung forth, 
| phyfick within that circuit, unleſs approved under the ſeal of that That the 
4 College, in pain of 51. to be divided between the King and the ſame mon 
C:llege ; likeqvife four ph ſiciaus ſhall be yearly choſen to ſuperviſe yfick not 
the rest, as alſa their medicines and receipts, ſo that ſuch as offend being ad- 


| , . ; ; mitted &c, 
uay be puniſhed with fines, amerciaments, impriſonment, or other That dels 


due means, Laſtly, Phyicians ſhall not be put upen inqueſis in examined, 
London or elſeauhere ; hoawbeit, theſe letters patents fhall not be pre- he was 
judicial ts the city of London, nor the liberties thereof. — — 
and forbid to practile, but notwithſtanding ſuch prokibition, he afterwards practis'd for a month 
or more, whereupon they ametc'd him gl. to be paid to them at their next aſſembly &c. and like. 
wiſe injoin'd him to forbear practiſing any more until he be found ſufficient &c. under pain of im- 
priſonment. That he continuing ſtill to practiſe was further tin'd and order'd to be committed, 
That being queſtion'd, if he would ſubmit to the ſaid College? he replied, that he had practis'd and 
would practiſe without leave of the College, and denied that by the ſtatute they had auy authority 
over him, as having taken his degree of Doctor of Phyſick within the uniyerſity regularly, and fa 
thought himſelf protected by that clauſe in the act; whereupon the Cenſors (dctendants} order'd 
him to priſon, which was executed accordingly, aud for this impriſonment this action was brought. 
| In this cale Daniel J. thought a doctor of ohyfick of either univerſity was not within the body of 
7 the act; but ſuppoſe him to be within che body, yet he was excepted by the laſt clauſe. But 
| Warburton |. e contra upon both points. Coke Ch. 5 ſaid nothing as to either of theſe points, 
hecauſe all three (and who were all the Judges preſent) agrecd, that this action was clear'y man- 
tainable for two other points; and they reſolved, 1. That the Cenfors bad no power ts commit the 
plaintiff for any of the cauſes mentioned in the bar. Becauſe the laid c/aufe, which gives p_ 
ly to the laid Centors /o fine and impriſon, does not extend to the ſaid clauſe, vu. Tat none in the ſaid 
3 city Sc. exerciſe the ſaid Jonny Sc. which prohibits every one from practiſing phyfick in London 
cc. without licence of the Prefid*nt and College; but extends only to puniſh thoſe who prattiſe in 
* Lenden, ＋ gelictis ſuis in non bene exequendo, 3 & utendo facultate medicine, ſo that their 
7 By 


| 


= 


VaL. power 
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power is limited to the ill and not to the good uſe and praftice.—2. Admitting that the eenſors had 
power, yet they have not purſu'd it. 1. Becauſe the cenſors alone bave pywer to fine and impriſons 
whereas here the prefident and cenſors impes'd this fine of l. 3. The plaintift was ſurmoned 10 
afpeer bre the prefident and cenſers, and for not appearing was fined <1. whereas the preſident 
had no authority. 4. The fines impos'd by them by virtue of this att belong ro the King, and not 
to them, and yet the fine is /imiled to be paid to themſelves &e. and for nonpayment have impri- 
ſoned him. 5. They ought to have committed the plaintiff immediately, tho' no time be limited 
in this act. 6. Their proceedings ought not ts be by parc, inaſmuch as their authority is by 
patent ind act of parliament, and eſpecially it being to tine and impriſon. 7. The act giving a 
praer to impriſon until be be delivered by the prefident and cenſors or their ſucceſſors Mall be taken 
Arictiy, or otherwiſe the liberty of the ſubject is at their pleaſure. And this is well proved by 
a judgment in parliament in the ſame caſe ; for when this act of 14 H. 8. had given the cenſors 
power to impriſon, yet it was taken fo literally, that the gacler was nat bound to receive ſuch as 
they ſhould commit to him, becauſe they. had authority to impriſen witogut any Court ; and theres 
upon the flatute 1 Mar. cap. o. was made is tompel he gacier to receive them under a penalty, and 
yet none can commit to priſon unleſs the gaoler receives him; but the 14 H. 8. was taken fa 
literally that no neceſſary incident was implied. And it being objected that 1 Mar. cap. 9g. had 
enlireed the power of the cenfors, as appeared by the words of the act, it was clearly reſolv'd, 
that det nat exlarge their power to fine and impriſen for any matter not within the 14 H. S. ihe 
41s of the aft of Queen Mary being, { according to the tenor and meaning of the ſaid act: and 
furtner Hall c:mmit any ende, Sc. for his Se. offence or diſobedience contrary to any article or 
clauſe contained in the ſaid grant or act, to any ward, gas! Sc.) And in this caſe it does not 
appear by the record, that the plaintiff has done any thing contrary to any article or clauſe within 
the grant or at of 14 H. S. And for the two laſt points judement was given for the plaintiff, nullo 
contradicente as to them. Rep. 107. to 121. Mich. & Jac. Dr. Bonham's Caſe. 

Le. Ch J. Coke, in the conclufion of his argument, obſerves theſe ſeven rules for the beiter 
directen of 1he prejicent and commonalty of the faid C.llege tor the future. 1. That none can be 
puniſh'd for f ractiſing phyſick within Londen, but by forfeiture of sl. a month, which is to be 
recovered by law, zdly, It any praQtiſe phy ſick there for Jeſs time than a menth, that he ſhall 
forfeit nothing. zdly, It any perſon prohibited by the ſtatute offend in non bent exequendo &c. 
they may puniſh him according to the ſtatute within the month. gthly, Thoſe whom they com- 
mit to prion. by the ſtatute oucht to be committed immediately. gthly, The fines which they 
aileſs according to the ſtatute belong to the King. G6thly, They cannot impole nue or imprilon- 
ment without making a record thercof. 7ihiy. The canfe for which they impoſe 4 fine and im- 
priſonment ought to be certain; for this is ® traverjable ; for tho' they have letters patents and an 
[ 341 7 att of patllament, yet inaſmuch as the party grieved has no other remedy, neither 

by wzit of error or otkerwiſe, and they are not made Judges, nor a Court given to 
them, but have authcrity cnly to do it, the cauſe of their commitment is traverlabie in action 
of falie impriſonment brought againit them. © Rep. 120. b. 121. a. in Dr. Boncham's Caſe. 

Holt Ch. J. in delivering the opinion of the Court, ſaid, that notwithſtanding the opinion in 
Doctor Boxian's Caſe, the charge of male adminiſtration of phyfck is not traverſable, and 
that my Ld. Coke's opinion in that caſe was but obiter, and no judicial opinion: befides that ho 
ſeemed to have been under ſome tranſport, becauſe Doctor Bonham was a graduate at Cambriagey 
his vwn mother unverfity. And he himſell after in the ſame caſe ſays, that if the cenfors do 
convict a man for ſuch ottence, they ought to make a record of it; and that they cannot do unleſs 
they are wages of Record; and then we ſay, their proceedings are untraverſable, and they un- 
puniſhable for what they do as Judges. 12 Mod. 328, 389. Paſch. 12 W. 3. in Caſe of Dr. 
Greaville v. the College of Phyficiaus. h 

In an action for pratiifing phyſick within 5 miles of London without licence, the caſe upon 2 
ſp=-cial verdict was, that the defendant, be ing an apsthecary by trade, was ſent to by J. S. then tick 
of a certain diſtempet; and he having ſeen, and being informed of the ſaid diſtemper, did, without 
priſerignion or advice of a Detigr, and without any fee for advice, compound and fend the ſaid 
J. >. ſeveral parcels of phyſick as proper for his laid diflemper, only taking the price of bis drugs, 
and if this were a prattiing of phyſick, ſuch as is prohibited by the ſtatute, was the queſtion : and 


* atter ſeveral arguments, the Court at laſt unanimouſly agreed, that prattifing of phyhck within 


this flatuie eonfijus, its, In judging of the diſeaſe and its nature, conititution of the patient, aud 
many other circumſtances, 2%ly, In judging of the tte and propereſt remedy for the diſeaſe, 
And 34'y, In airetting and ordering the applicaticn of the remedy to the diſealgd. And that the 
proper buſineſs of an Apothecary is to make and compound, or prepare the preſcriptions of the 
Doctor purſuant to his directions. It was alſo agreed. that the defendant's taking upon himfelf to 
ſend phyt:ck to a patient as proper for bis diſtemper without taking aught for his pains, is plainly 
a taking up himſelf to judge of the diſeaſe, ar.d fitneſs of remedy, as alſo the executive or directs 
ing part. Et tot. Cur. Plaintiff had judgment. Note, This judgment was reverſed in Domo 
Froctium. 6 Med. 44. Mich. 2 Ann. B. R. College of Phyſicians v. Roles 


There ſhall be eight of the College called Electt, who from among/t 
ehemſelves fhatl yearly chuſe a preſident ; and as any of the —_ 
| | ai 


* 
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Jail (by death of otherwiſe ) others ſhall be choſen in their places by 


the ſurvivors of the ſame elects, | 
5 7 e 1 ; One that has 
S. 3. None ſhall practiſe phyſick in the country awithout a teſti bony 


monial of his ſufficiency from the preſident, and three of the eletts of pas 


the ſame college, unleſs he be a graduate in one of the unverſities. Doctor of 
Fhyſick in 


either of the univerſities may not practiſe in London, and within 7 miles of the ſame, without a 
licence from the College of Phyſicians ; per Cur. clearly, and that by reafon of the charter of 
incorporation, contirmed by 14 & 15 H. 8. cap. 5. penn'd in very ſtrong and negative words. As 
to the reſtimonials granted by the univerſitics upan a perſon's taking the Doctor's degree, the 
Court was of opinion, that theſe might Save the nature of a recommendation, and give a man a fair 
reputation, but conferred no right ; and conſequently all thoſe ſtatutes which have confirmed the 
privileges of the univerſities could revive or contirm nothing but the reputation that this teſtimo- 
nial might give ſuch graduates. And as to the laſt c/auſe of this ſtatute, That nunc ſballpractiſe in the 
country without a licence from the preſident and 3 elects, anieſi he be a graduate of one of the univer= 
fities ; it was ſaid, that all the inference from that would be, that poilibly 1w2 /icences may be ne- 
ceſſary where a perſon is not a graduate. In the Caſe of Doc ro LeverTrT, Lord Ch. J. Holt did 
not think this a queſtion worth being found ſpecially. The College of Phyſicians without doubt 
are more competent judges of the qualifications of a phyſician than the univerſities ; and there may be 
many good reaſons for taking a particular care of thoſe that practiſe phyſick in London, Adjoraatur, 
10 Mod. 353, 354. Hill. 3. Geo, 1. B. K. College of Phyſicians v. Doctor Wett, 


4. 32 H. 8. cap. 40. /. 1. enacts, That all members of the 
College of Phyſicians in London, ſhall be diſcharged of keeping 
awatch or ward in the ſaid city and ſuburbs theregf; nor ſhall any 
of them be chiſen conſtable or other officer <within the ſaid city or 
ſuburbs, and every ſuch election ſhall be void. 
S. 2. And it 2 be lawful for the Preſident and Fellows of the 
ſaid College, yearly to chiſe four of their number, who ſhall have 
power, after they are ſworn, to enter the houſe of any apothecary in 
the ſaid city, is ſearch and view his wares and drugs, and ſuch as 
they ſhall ſind defectiur and corrupted, having called ta their aſſiſt= 
ance the wardens of the myſtery of apothecaries, or ane of them, 
ball cauſe to be burnt or otherwiſe deſtroyed. And every apothecary 
that ſball deny the ſaid four Phyſicians entrance into his houſe Sc. 
ro ſearch and try his drugs, fhall forfeit 5l. one half to the King, 
and the other to him that will ſue for the ſume; and every of the © 342 J 
faid perſons ſo choſen, refuſing to be ſworn, er to make the ſaid * Cay's A- 
fearch once in a year, having no lawful impediment, fhall forfeit 1 
EY 40s. 15 2 Py 
S. 3. And every member of the College of Phyſicians is hereby "7 
— to practiſe ſurgery in Landon, or elſewhere within the 
realm, 
5. 32 H. 8. cap. 42. /. 1. enacts, That the barbers and 
ſurgeons of London are by this aft united and made one body cor- 
porate, called by the name of Maſters and Governours of the 
Myitery and Commonalty of Barbers and Surgeons of London 
and all members of the ſaid company, who ſhall be admitted to prace 
tiſe ſurgery, ſhall be exempted from bearing of armsur, and from 
being put upon watches or inqueſts : and the ſaid company, and their 
ſucceſſors, ſhall have the overſight and correction, as well of freemen 
as foreigners, for ſuch offences as they ſhall commit againſt the good 
order of barbery and ſurgery, as heretofore among the ſaid myſtery 
and company of barbers of _ hath been accuſtymed, 4 
«CT 2 ; * 
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S. 2. And the ſaid c:mpany of barber-ſurgeons ſhall have free 
[*herty early, ta take four perſons condemned for felony, for ana- 
teme yearly. | 

S. 3. And no barher in London, or qwithin one mile thereof, 
ſhall praftiſe ſurgery, letting of blood, or «ny other thing relating 
thereto, except drawing of teeth; mar fhail any perſan who praftiſes 
ſurgery within thife limits, exerciſe the craft of a barber; and all 
perſons praiifing ſurgery in London, or within one mile theresf, 
ſhall have an open ſigu in the ſtreet where they dwell, that all pes- 
ple may know where to refort to them. | 

S. 4. And us perſon ſhall have or deep a b:rber's ſhop in London, 
unleſs he be a freeman. | 

S. 5. And there ſball be ch:fzen yearly fur Mufters for the ſaid 
company, of which two i all be expert in ſurgery, and the other taw9 
in barbery, «vho ſhall Hate poaver to puni/h and correct all defaults 
en the ſaid company, and every perſon awhs ſhall _ in any of the 
articles aforeſaid, ſhall forfeit 51. for every month he ſhall jo offend, 
one moiety to the King, aud the other to him that will ſue for the 
fame. | | 
S. 6. Provided that the ſaid barbers and ſurgeins ſhall pay ſcat 

and lot, and other charges as formerly. 

S. 7. Provided it ſhall be lawful for any perſon, not being a 
barber or ſurgetu, to retain in his houſe as a ſervant, a barber or 
ur geon, whos may exerciſe his art iu his mager, houſe, or eſc= 
where, by his licence. | 

6. 34L 35 H. 8. cap. 8./. 3. enacts, That it ſhall be lawful 

for any of the King's ſubects, having knowledge and experience in 
the nature of herbs, roots, and waters, or applying the ſame to 
prottice, ta miniſter to any outward fore, wound, impeſthumation, 
outward favelling or diſaſe, any herbs, ointments, baths, and 
plaiſters, according to their ſkill; and alſo drinks for the ſione and 
Hrangury, or agues, without incurring any pain by the ſaid ſtatute. 
3 H. 8. cap. 11. | 

—_ 7. By 1 Mar. cap. . . 2. 4. The aboveſaid act of 14 H. 8. 
11 fl. 8. cap. 5. for incorporating the Phyſicians of Lendon is confirmed, and 
cap 5. by it is enafed, that whoever ſhall be committed to priſan 7 the Preſi- 
1 deut of the ſaid corporation, or ſuch as ſhall be elected yearly, fer 
of the Col. the correctian f offenders, to any priſon within the ſaid city or 
le e of Phy- precinc?, except the Torr of London, the keeper of ſuch priſens 
1 a ſpall receive in cuſ'ody ſich offenders, as ſhall be fo committed, 
of che Cor doit haut bail or mainpriſe, until fuch offender fhall be diſcharged by 
poration of the Preſident and ſuch perfons as fhall by the ſaid College be there- 
1 unto authoriſed, upon pain that ſuch keeper ſball forfeit dauble the 
that the de. fine tht ſuch offender hull be affeſſed to pay, fo that the ſaid fine do 
fendant uſed not at any ane time exceed the ſum of 201. one moiety wheresf ſhall 

= ES. 4% to the Crown, and the other to the ſaid Preſident and College. 
London without licence from the College thrre, againft the ſtatute and their charter; for which 
[ 343 J he !-manded 51. for every month, being the penalty given by the ſtatute; the de- 
| Jendgnt plaled the ftatute 34 JI. 3. which enables every one to prattiſe phy ſick or 
ſurzery, being ikiliul therein, notwithitanding aiy att to the contra j. The pin replies and 
feu the flaiute 1 Maui, cap. g. which confirms their charter, and every article thereof to ſtand 


is torce ; any act, ſtatute, law, or cultom to the contuary notwithitauding, Lereupon the d:ferdant 
| 98 a | demurred 8 


eee eee ww 
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dcm : 1, Becauſe this general clauſe in this law doth not reſtrain the flatute of 34 H. 8. 
zdly, That this pleading is a departure: for it ought to have been thewn before. It was argued 
for the plalntii, iſt, Thar the at of 34 H. 3. is repealed by the 1 Mar. qucad the Cllege of 
P!\yficidus in London, as fully as if it had been by expreſs words recited and repealed For when 
it contirms the charter of 14 H. 3. and appoints, that it, and every part thereof thall ſtand and be 
available, the ttatute of 34 H. 8. cannat ſtind with it, quia /eges poer tores leges pricres contrariat 
again,, 4 Fd. 4. PoxTER'S Cass, Co. f. fol. 25. b. 2dly, That it is not any departure; be- 
cavlc there is not any new matter, but matter pleaded in reviving of the former or tortification 
thereof, aud a record was ſh:wn, Mich. 1» & 11 Eliz. betwixt Bowk;.INSv. . , . . . where 
the record was in the ſame manner as this record is; and there the plaintiff had judgment: 
Wherefore &c, and there being none on the defendants part to argue; the Court, upon hearing 
te record, gave rule that judgment ſhou!* be eatred for the plaiatiF, unleſs &c, Cro. J. 121» 
Trin. 4 Jic. U. R. Doctor Laughton v. Gardener, 


S. 5, 6. And if the warden of the grocers ( that is of the apothes 
caries company } ſhall neglect to go 4with the prefident, or four phy- 
fecians elected, according to the ſaid ſtatute of 32 H. 8. to ſearch for 
feulty drugs when required fo to do, that then the ſaid phyſicians may 
fearch and puniſh the ſaid apothecaries for any faulty drugs without 
the ſaid aſſiſtance of the ſaid wardens ; and every perſon, who jhall 
refift ſuch ſearch, ſhall forfeit 10l. And all juſtices of peace, mayors, 

eriffs, bailiffs, and conſtables, and other officers within the ſaid 
city and precinfts, are required to afſift the ſaid prefident and college, 
and all perſyns authoriſed by them, to put the aboveſaid flatutes in 
execution, upon pain of ineurring a contempt. 

8. A judgment in debt was obtained upon the ſtatute 14 H. 9. Brownl. 
by Doctor Laughton, Preſident of the College of Phyſicians in 5 8 
London, who died before execution had, and thereupon the /- S. C. 
ce/ſor brought a ſcire facias to have execution; it was thereupon 
demurred, becauſe the ſcire facias ought to be brought by the 
executor or adminiſtrator of him who recovered, and not by 
the ſucceſſor z but upon hearing of the record, without argu— 
ment, the Court held, that the ſucceſſor might well maintain 
the aCtion, for the ſuit is given to the College by a private 
tatute; and the ſuit is to be brought by the Prefident for the 
time being; and he having recovered in right »f the coronation, the 
law ſhall transfer that duty to the ſucceilor of him who re- 
covered, and not to his executors, the action being brought, 
for that he practiſed phyick in London without licence of the 
College of Phyſicians, againſt the ſtatute of 14 H. 8. Where- 
fore it was adjudged for the plaintiff, Cro. J. 159, 160. Paſch. 

& Jac. B. R. Doctor Atkins v. Gardener. 

9. An afticn brought in the name of the Preſiclent alone is not & 
good; per Coke Ch. J. and Doderidge J. againſt Haughton J. anfer to an 
2 Bulf. 185, 186. Hill. 11 Jac. the Coliege of Phyticians v. objection 


; that the 
Doctor Tenant. | = ac 
only ſhould bring the action, ſaid, that that had been frequently over-rul d. 2 Show. 166 pl. 
158. Mich. 33 Car. 2. B. K. Prefident and Colieze of Phyticians ». bebt was brought 


in the name of the Prei:J2it aud College of Phyſicians, on the Ravite of II. 8. cap for 
the penalty of 51. per month for praCitiiicz vhyick in 1 onton without {cence ; an. upon demurrer 
to the declaration, this exception among others was tiken, [hit the ation vught to be bro ght in 
the name of the College only, or the Pieſident onlv, the words of the patent being, Ouod 
ipfi per nomina prafidentis co cen, teu communitat's facultatis medicine, London, hould tus 
d be ſued. To this it was iniwer d. chat they are 1ncorpornted by the name of Prefident and 
Ecllexe, and have in confegu-nce of that + power to fu* and he ſued by that name and this power 
is not taken away by the additional attiomative power which 1s farther even to them A ung 
ment war given tor che plaintitt. 2 Sa. 451. So 13 W. 3. B. R. The Preſident W 
e 3 v 
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Phyſi The action was brought by the name of Prefdert 
and College or Community of the Faculty of Phyfick in London, tor practifing phyſick without 
licence, Per quca attio accrevit Domino Regi & Dom. Regine & cidem Praſidenti gui tam pro Col. 
legis & Communitate Sc. Holt Ch. J. ſaid, This is the beſt way of declaring, elpccially ſince 
the penalty is given to the corporation; ſed adjornatur, 5 Mod, 327. Hill, 8 W. 3. College of 
Phyficians v, Salmon, 


[ 344 J 10. Debt was brought upon the ſtatute of 14 H. 8. 5. for 
2 cy S. practiſing phyſick within ſeven miles of London without licence 
name of the & c. The defendant pleaded the ſiatute of 34 H. 8. cop. S. and that 
College of he having ſell in the nature of herbs, rots, Sc. by ſpeculation 
* practice lied to perſons requiring his till, herbs, siut- 
5 Butte: and practice, appl. o perſens requiring his ſcill, herbs, 
ments Wc. to their fores Sc. and t all other diſeaſes in the 
faid flatute mentioned, prout ei bene licuit, and as to any other 
practice Not guilty: et de hoc ponit &c. et hoc paratus 
eſt verificare. The plaintiff replies, and eus the ſtatute 1 Mar. g. 
euhich confirms the charter of 10 H. 8. and the flatute 14 H. 8. 
and appoints that it ſhall be in force natwith}landing any ftatute or 
erdinance to the contrary. Hereupon the queſtion was, whether 
the 34 H. 8. be repealed by the 1 Mar. g. by reaſon of the 
general words, any act &c. to the contrary &c ? Richardfon 
Ch. J. conceived it was; but Croke J. conceived, that the 34 
H. 8. related to ſurgeons, and their applying outward medicines 
to outward ſores and diſeaſes, and drinks only for the ſtone, 
ſtrangullion, and ague, and that that ſtatute was never in- 
tended to be taken away by 1 Mar. 9. But to this point Jones 
and Whitlock J. would not deliver their opinions; but admit- 
ting the ſtatute of 34 H. 8. to be in force, yet they all 
reſoly'd that the defendant's plea was ill; for in his pleading, 
that he apply'd herbs, ointments &c. to their ſores &c. he 
l-aves out the principal word in the ſtatute, viz. (externis) and 
does net fſheww that he miniſtred potions for the flone, ſtrangullion, 
er ague, as the ſtatute appoints to theſe three diſeaſes only and 
no other, fo that by this plea his potions might be miniſtred to 
any other ſickneſs, and for this cauſe athrmed the judgment. Cro. 
C. 256. Trin. 8 Car. B. R. Butler v. the College of Phyſicians. 
11. An action was brought in C. B. upon the ſtatute 3 H. 8. 
for practiſing phyſics without licence, and judgment given; 
and error was brought in B. R. becauſe the judgment was 
wholly given for the Preſident, whereas it ſhould have been 
given part for the Preſident and part for the King; in main- 
tenance of the judgment it was anſwered, that the judgment 
is to be given for the party who brings the action, and if the 
action had been brought by the King only, judgment ſhould 
have been given for him only, yet the money recovered ſhall 
be diftributed as the ſtatute directs. Roll Ch. J. ſaid, the caſe 
is not alike where the King brings the action, and where the 
informer brings it; for the King may receive all the money, 
and the informer may have his part by petition to the King, 
and the King may if he will ſue alone and have judgment for 
all, if e King begins his ſuit before the informer, be if he 
begins it afterwards the informer ſhall have his part; * 
a 7 
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the King do inform tam pro ſeipſo as for the College, there 
the College ſhall have its part; per Roll Ch. J. Sti. 329. 
Trin. 1652. Dr. Trigg v. the College of Phyſicians. 

12. A copy of the ſtatute for not adminiſtring phyſick 
within London not being of the College &c. was produced 
by defendant, and ſworn to be a true copy taken out of the 
Rolls Chapel, and no Le Roy veult in it; and it was alledged, 
that Cardinal Hey had a great ſum of money to foilt it 
in among others; but per Pemberton Ch. J. there were 
ſeveral forms of ſtatutes in ages palt, and this has been 
allowed an act of parliament ſo often, and in ſo many caſes, 8 
that he would not diſpute it now. 2 Show. 166. Mich. 33. 
Car. 2. B. R. Preſident and College of Phyſicians v. . .. .. 

13. Debt was brought upon 14 H. 8. 5. for prafifing phyfick S C. cited 


2 f Mod. 
in Weſtminſter for ſo many months; the defendant pleaded the + — 2 


 felters patents of K. Ch. 2. giving free liberty te French proteflants of the Con- 


to exerciſe the faculty of phyfick in London and Weſtminſter &c. and ² E 97 
that he was a French proteſtant &c. Upon a demurrer the [ 345 4 
plea was held ill: but then an exception was taken to the de- xs 4 © 
claration, which ſets forth, that the defendant practiſed phyſick Sai mong 
in Weſtminſter, but does nat ſay that Weſtminiſter is ꝛvithin _ * 
ſeven miles of London ; and for that reaſon the defendant had hi 4g 
judgment. 4 Mod. 47. Mich. 3 W. & M. B. R. College of the name of 


Phyſicians v. Buſh. Preſident, 


College, or 
Community &c. and held naught; but Holt Ch. J. faid there was no judgment in that Caſe, 


14. Holt Ch. J. ſaid, It ſeemed to him that the Cegſors may 

tender an cath as a neceſſary conſequence of their judicial 
power; but ſaid he would give no politive opinion; and tho? 
a perſon be nt one of the College, yet if he praftiſe phyſick within 
their juriſdiction, he ought to ſubject himſcif to the law as well 
as any other. 12 Mod.-393. Paſch. 12 W. 3. in delivering the 
judgment of the Court in the Caſe of Dr. Grenville v. College 
ot Phyſicians. 

15. The Cenſors of the College of Phyſicians in London are * 
impowered to inſpect, govern, and cenſure all practiſers of "= 5 C. 
phyſick in civitate London and ſeven miles round, fo as to — Co 
puniſh by fine, amerciament, and imprifonment. Per Holt 492-5.C.— 
Ch. J. The Cenſors have a judicial pater; for a power to exa- — 8 
mine, convict, and puniſh is judicial, and they are Judges of medicines 
Record becauſe they can fine and impriſon; and being Judges of _ really 
the matter, what they have adjudged is not traverſable. 1 Salk. — 


396. Trin. 12 W. 3. B. R. Groenvelt v. Burwell. medica 

| menta, yet 
no action lies againſt the Cenſors ; becauſe it is a wrong judgment in a matter within the 
limits of their juriſdiction, and a Judge is not anſwerable, either to the King or the partys 
for the miſtakes or errors of his judgment, in a matter of which he has juriſdiction: it would 
expeſe the juſtice of the nation, and no man would execute the office, upon peril of being arraigu- 
ed by action or indictment for every judgment he pronounces. 1 Salk. 3y7. Trin. 12 Will, 3, 
B. R. Groenvelt v. Burwell & al. 


16. Since the ſtatute of H. g. of Conſirmation of the Charter 
of the College of Phyſicians, none can practiſe phyſick in Lon- 


don, or within 7 miles round it, without a licence from the 


Ec 4 College, 


2 —. 


* 


1 
: 
* 
1 
1 
5 
„ 
Y 
: 
5 
" {9 
- 3K 
: 
7 
i 
a - 
: 
©. 
7H 
4 . 
: 
: 
48D 
, 
: 
3 
vey 
: : 
1 el 
s 
7 ES - 
; þ 
: 
- »#7 
— 
* 
= 
* 
I : 
/ 1 
1 3 
57 
ä 
; *: 8 
* 
* 
? 4 
FE © | 
1 17 
y WEE * 
Ml 
* 
1 
7 
72 
2 
þ 1 
7 : 
- 2 
9 
7 
3 
. + 
of 'N 
3) 
2 
. "#8 
G 1 1 
4 x 
. 7 7 
#4 
{F-!- 
: 7 1 
. 
4 
[2 * 4 
« .£ 
; "$1 
3 5 
2 55 
T TC 
. VP 
4 - 1. 
* 5 
N 1 
L 
- 
* : 
- | 
K . 
1 
| E 
#7. 
* 
v 
: 27 
3-H 
198 
89 
4 
13 
* 
7 
has 
- 
* 
Ls os 
- : 5 
: 4 
1 - ; 
19 
: _ 
| >” 
* 
: 
+ 
£ F* 
1 
Ws 
1 
, 7 
| . 
<= 
ü : 
, * 
F g 
= 
22.7 
b Ix 
- 7B 
„ 
F* -- 
$i 1 
ts: 
. 
1 =. F 
7 
. 
. 
212 
1 
* 
23 
Ss 1D 
3 £5 
17. 
4 3 "0 
* 19 
19 
F* 4 "4 
bl : „ 
* 
. 
x 1 
if i3 q 
; : 5 
Sb: 
I! G P - 
1 .4] 
: . 
Ii 4% 
\ | + 
17 2 
14 


345 


Phyſicians and Surgeons, &c. 
College, and the exception therein does not 77 the prohibitory 


claiſſe in it, but only orders, that in all parts of England a prac— 
tiſer of phyſick mit either have a licence from the College, or be 
a graduate in either of the univerſities; and this was the ſcope 
of the ſtatute in few words; per Holt Ch. J. 12 Mod. 602. at 
Niſi Prius. Mich. 13 W. 3. Anon. 
17. 10 Geo. 1 cap. 20. Recites former als, And 

S. 1, 2. Imporvers the Cenſors c. to ſearch the houſes of 
any perſons keeping medicines, drugs Sc. and to deſtroy all ſuch as 
ae defetive, 207-7 gh er decay'd ; except drugs in the houſes or 
warehcuſes of merchants c. nat making er keeping medicines for 


fate. 


This act 
w2s to de in 
force for 
three veats, 
and to the 
6 d of the 
next ſeſſon 
of parlia- 
met. 
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S. 3. Gives liberty to the apothecaries ta appeal to the College. 


S. 4. Inflifs a penalty of 101. on perſons hindering a ſearch. 

S. 6. Patentees for fole making Dc. any medicine are not te 
be prejudiced hereby. 

S. 7. Where any perſon it condemned by the Cenfors for not 
bell executing, praiſing, or uſing the faculty of phyfick, he may 
within 14 days after notice appeal to the College, and the judgment 


given an juch appeal hall be final. 
S. 8. enadts, That this act, and the act of 14 and 15 H. 8. 


cap. 5. and 32 H. 8. cap. 40. and 1 Mar. SJ. 2. cap. 9. be deemed 
publick acts. 


[For more of Phyſicians and Surgeons in general, ſee 
Kecusant, and other proper Iitles.] 


Pirates and Piracy. 


(A) Pirate or Piracy. Il hat. Who. And how 


conſidered. 


1. A Pirate is now taken for one who maintains himſelf by 
pillage and robbing at ſea; but in former times the word 
wa uſed in a better ſenſe, being attributed to ſach perſon to 
whoſe care the mole or peer of a haven was intruſted ; and 
ſometimes for a ſea ſoldier. Aſſer Menevens Epiſt. in vit. 
Alfred——Rex Alfredus juſſit cymbas & galcas, i. e. longas 
naves fabricari per regnum, ut navali prælio hoſtibus adven- 
tantibus obviaret; impoſitiſque piratis in illis vias maris cuſto- 
diendas commiſit. Cowel's Interp. verbo Pirata. | 
2. A 
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2. A Norman was captain of an Engliſh ſhip who had Engliſb 1 . 


people with him, and robbed people upon the ſea, and was taken eite, S. C. 
and found guilty ; and becauſe he did it in the Norman lan- Stunt. 


guage, it war accounted only felony againſt him, and he was 3 ns 


ang'd : and againſt the Engliſh it was adjudi d treaſon, becauſe „ f. citeg 
they did it in the Engliſh language; and they were drawn and S. C._— 


hang'd. Br. Treaſon, pl. 16. cites 40 Aſſ. 25. that it was ſaid 4 REP: $38 


by Fitzjohn to have been before Shard ; quod non negatur. > ee dag 
Caſe of the 
Admiralty, cites S. C. —— Hawk. PI. C. 87. cap. 32. f. r. and 98. cap. 37. ſ. 2. cites S. C. 
Before the ſtatute of 25 E. 3. if a ſubject had committed piracy upon another (ſor ſo is the book to 
be intended upon a fact done before 25 E. 3.) this was holden to be petit treaſon, for which he 
was to be drawn and hang'd; becauſe pirata eſt * , humani generis, and it was contra ligeanciæ ſuæ 
debitum: but if an alien, as one of the Normans who had revolted in the reign ot King John, 
had committed piracy upon a ſubject, this offence could be no treaſon ; for tho* he were is 
bumani generis, yet the crime was not contra ligeancie ſue debitum, becauſe the offender was no 
ſubject; but ſince the ſtatute of 25 E. 3. this is no treaſon in the caſe of a ſubject. 3 Inſt. 113. 
If piracy be committed on the ocean, and the pie in the attempt there happen lo overcome, 
the captort are not obliged to bring them to any port, but may expoſe them immediately to puniſh- 
ment, and bang them up at the main-yard end betore a departure; for the old natural liberty re- 
mains in places where are no judgment. Molloy 61. cap. 4. ſ. 12.——— And therefore at this 
day, if a p ſhall be on a voyage to the Weſt-Indies, or on diſcovery of thoſe parts of the un- 
known world, and in her way be aſſaulted by a pirate, but in the attempt owercomes the pirate; 
by the Laws Marine, the weffe! is become the captors; and they may execute ſuch beafts of prey 
immediately, without any lolemnity of condemnation. Sn likewile, if a ſhip be aſſaulted by pirates, 
and in the attempt the pirates ſhall be overcome, if 1he captors bring them to the next pert, and 
the Fudge openly reiects the trial, or the captors cannot wait tor the Judge without certain peril and 
loſe, juſtice may be done upon them by the Law ef Nature, and the lame may be there executed by 
the captors. Molloy 61. cap. 4. f. 13. 


3. 28 H. 8. cap. 15. /. 4. This act ſhall not extend to an; per- 
en for taking any vidtual, cables, rapes, anchors or ſails, awhich 
ſuch perſon (compelled by neceſſity ) taketh of any ſbip which mag 
ſpare the ſame, fs the perſon pay for the ſame money or maniet avorth, 
or deliver a bill obligatory te be paid, if the taxing be on this fed? 
the Straits of * Morroke, to be paid «vithin four months; and if 3 
it be. beyond the laid Straits, te be paid evithin trelve months 4 and cap. * 1 
that the makers of fuch bills pay the fame al the day limited. 
4. A man cannot be hanged for piracy for a r-bberv done on S. C. cited, 


the Thames, for this is infra corpus comitatus z per Coke and 3 Bulf. 28. 
Doderidge. Roll. R. 175. Paſch. 13 Jac. B. R. Palachie's 
Caſe. | 


— [fa Pirate 
enters into 2 


port or ha- 


ven ot this 


kingdom, and 2 merchant being at anchor there, the pirate @{/2%/:5 him and robs him, this is not 
piracy, becauſe the ſame is not done ſupet altum mare, for that the act is infra corpus comitatus, 
and was inquirable and punithable by the common law, before the ſtatute of 28 H. 6, cap, 13. 
Molloy 69. cap. 4. f. 27. 


5. If a pirate attacks a ip, and only takes away ſome of the | 247 J 
men in order to the ſelling them for ſlaves, this is piracy by the 
law marine; but if a man takes away a villain or ward, or any 
other ſubject, and ſells them for ſlaves, yet this is no robbery by 
the common law. Molloy 63. cap. 4- f. 16. 

6. If a pirate ſhall oztack a ſip, and the maſter for the re- 
demption ſhall give his oath to pay a "ay certain ; though there 


be no taking, yet is the ſame piracy by the law marine; but by 


the common law there mult be an actual taking, though * 
| + ut 
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but to the value of a penny, as to a robbery on the highway, 
Molloy 64. cap 4. ſ. 18. | 

7. If a /bip thall ride at anchor, and the mariners ſhall be part 

in their /hip-boat and the reſt on the ſbre, and none ſhall be in the 

| ſhip; yet iT a pirate ſhall attack her and rob her, the ſame is 
piracy. Ibid. | 

8. It was reſolved by all the Judges, and the reſt of the com- 

miſſioners then preſent, that his Majeſty having granted /erterg 

of repriſal is Sir Edmond Turner and George Carew againſt 

the ſubjects of the States General of the United Provinces, 

and that afterwards that grant was called in by proclamation, 

and afterwards /uper/eded under the Great Seal ; that Carew [ with- 

out Turner] having deputed ſeveral to put in execution the ſaid 

commiſſi;n, who accordingly did; and being indicted for piracy, 

the ſame qvas not a felonious and a piratical ſpoilation in them, 

but a caption in order to an adjudication; and tho' the authority 

was deficient, yet nt being done by the captain and his mari- 

ners, anime depredandi, they were acquitted. Molloy 71. cap. 

— 4. 8 
This at is g. 11 E12 V. 3. cap. 7. ſ. 7. F any of his Mayeſly's ſulſecti 
made per pe- Hall commit piracy or rebbery, or any act of hoſiility, againſt others 


a/ by 6 . . 2 : 
* cap, Hir Majeſiy's ſubjecte upon the ſea under colour of ary commiſſion 
19. from any foreign ſtate, or authority from any perſon whatever, 


ſuch offenders, and every of them, ſhall be adjudged pirates, felons, 
and robbers ; and being convicted according to this act, or 28 H. 8. 
cap. 15. ſhall ſuffer pains of death, and l:ſs of lands and goods. 

S. 8. Fanz commander of any ſhip, or any mariner, ſhall, in any 
place where the admiral hath furiſdiction, betray his truſt, and turn 
pirate, enemy, or rebel, and piratically and fel:niouſly run away with 
the ſbip, er any beat, ordnance, ammunition, or goods, or yield 
them up voluntarily to any pirate, or ſhall bring any ſeducing meſ= 
fages from any pirate, enemy or rebel, or conſult or confederate 
with, or attempt to corrupt any commander, officer, or mariner, 
to yield up er run way with any ſhip or goods, or turn pirate, 
er g over to pirates, or if any perſon ſhould lay violent hands on his 
commander io hinder him from fighting in defence of his fhip and 
good, or confine his maſ*er, or endeavour to make a revolt in the. 
ſhip, he fhall be adjudged a pirate, felon, and robber, and = 

* convicted according to this att fhall ſuffer death, and l:fs of lan 

and goods. | 
Tü adi: 10. 8 Ces. 1. cap. 24. /. 1. If any commander of any ſhip, or 
made perpe= other perſon, ſhall trade awith any pirate, or ſhall furniſh 
% 22 any pirate, felin, or robber, on the ſeas, with ammunitiony 
0. 2. Cap. ; 5 1 1 

28. provifiens, or ſteres, or ſhall fit out any ſhip knowingly and 
with deſign to trade or correſpmd with any pirate Sc. or if 
any perſon ſhall conſult, combine, or correſpond with any pirate 
Sc. knowing him to be guilty of any *piracy, felony, or rob= 
bery, ſuch offender ſhall be adjudged guilty of piracy, felony, and 
robbery, and fhall be tried according to the ſlatutes 28 * 
cap. ig. & 11 & 12 Will. 3. cap. 7. and being convicted ſball 
"ſuffer death, and loſs of lands and goods ; and if any perſon be- 
6  donging 


a, 
| 
: 
q 
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lenging to any ſhip, upon meeting any merchant-ſhip on the highs 

ſeas, or in any port, haven, or creek, ſhall forcibly board aud enter 

ſuch ſhip, and though they do not of and carry ber off, Shall 
e 


throw over-board or deſtroy any of the goods, they ſball be puniſhed 
as pirates. 

S. 10. This aft ball extend to all his Majeſty's dominions in 
Ajia, Africa, and America, and ſhall be a publick act, and ſhall 
continue 7 years c. | | | 

11. An indictment was againſt a mafer of a ſbip for pirati- 
cally burning his ſhip. The caſe was, viz. A thip was laden 
with linnen at Retterdam, and bound for Malaga in Spain, and 
when the defendant received the bill of lading, he was ordered 
by the merchants and owners 79 put in at Lynn Regis in Norfolk, 
in order te get a Mediterranean paſs for his ſafety; and when 
he came near Dartmouth-bay, it was proved by one witneſs (who 
was the carpenter of the ſhip), that the defendant tamper'd with 
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him, to know what he would take to knock the fhip in the head ; and 


it was proved by another witneſs, that the defendant gave the 
ſhip's crew ſome bowls of punch on that day the ſhip was burnt, and 
made them all drunk; and afterwards order'd this witneſs 10 
make a fire in the cabin, where there was none for a month before 
that time ; which he did when the defendant and moſt of the 
crew were going aſhore, except two that were very drunk 
and that there ⁊uas but one bucket belonging to the ſhip, awhzch the 
defendant had ordered a ſailor to fling overbiard the day before the 
ſhip was burnt. The two ſailors who remained drunk in the 
ſhip, made oath, that they were ſleeping there till the ſhip was 
fo much on fire, that they could not relieve her nor them- 
ſelves, but that they were carried off by another ſhip's boat 
then in the harbour. Upon this evidence the preſumption was 
very ſtrong, and the ſhip was burnt by that fire which was firſt 
made in the cabin; but this being only preſumption, and no 
direct proof, the defendant was acquitted. 8 Mod. 74. Paſch. 
8 Geo. 1. The King v. Maſon. | 
12. He was afterwards tried upon another indictment for 
2 in ſtealing the goods which he had at Rotterdam on ſhip- 
oard, and conſigned to ſuch a place, viz. to Malaga; and the 
evidence againſt him was, that the goods were delivered to him, 
and that afterwards he got bath the ſhip and cargo inſured at 
London and Rotterdam ; and when he came to the coaſts of 
England, he privately rum all the goods, and when the ſhip hap- 
pened to be burnt, £ came to Dartmouth and proteſted beth ſhip 
and cargo as burnt and loſt (according to the method of pro- 
teſting inſured ſhips), tho' the cargo was privately run by him 
as before-mentioned, which was proved by ſeveral witneſles. 
To prove the delivery of the goods to him, an exemplification 
of the entry thereof was offer'd in evidence, which entry was 
made in the cuſtom-houſe books at Rotterdam, and atteſted by a 
public notary, and ſealed with the public ſeal there; but the 
Court would not admit this exempliſication to be given in evi- 


dence,. 
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dence, theteupon the owner of the goods proved the property 

and the delivery &c, 8 Mod. 75. The King v. Maſon. 
tt is not fi- 13. The counſel for the King againſt the defendant laid 
1 down this for a rule, viz. that all as which amount to felony at 
lud done land, the ſame would amount to piracy at ſea z that upon this 
upon land evidence it plainly appear'd, that the defendant had run the 
had been e- rode anime furand*, which if done at land would be felony ; 
lony. Roll. Ce lol 7 dad deli g . 4:5 
R. 175, as for inſtance, if goods are delivered to a carrier, and he 
Paſch. iz ſteals them animo furandi, it is felony, and ſo is this piracy 
_— - for it appears, by his proteſting that the ſhip and cargo was 
Cate. burnt and loſt, that he deſigned to cheat both the owners and 

inſurers. 8 Mod. 75. King v. Maſon. 

14. It is true, if a maſter of a ſhip runs goods with an intention 
to cheat the King of the duticr, this is no pitacy, tho' the good? 


ſhould happen to be /ei/ed as forfeited to the crown for not paying 


the duties. But here, by the defendant's prote/ting the goods to be 


Ia when they were nt, but privately run by him, this mu} be. 
with an intentian to cheat and defraud the owners, for it was 
done animo furandi, and his intention makes it piracy, as 2 
felonious intent makes the action felony. The defendant pro- 
duced an inſtrument in writing under the merchant's hand, 
who freighted the ſhip (as he pretended), by which he had 
authority to run the goods as he ſhould find opportunity: but 
upon inquiry and proof this ſeemed to be a forgery, for the 
merchant on oath denied his ſigning the inſtrument; and the 
witneſs to it being now produced to prove the ſigning, made 
D 349 ] oath, that he did not know the merchant therein mentioned, 
but that the defendant and another were at a publick houte in 
Rotterdam, and ſent for this witneſs, who came, and then 
the defendant told him, that the other perſon there preſent 
was his merchant, and that he ſent for him to be a witneſs to 
the power his merchant gave him; and thereupon the inſtru- 
ment being ready drawn, that other perſon ſigned it, and this 
witneſs atteited it; all which gave room for a preſumption that 
he intended the running the goods, before fie left Holland, 
animo furandi; but notwithſtanding, the Judge of the common 
law, who aſſiſted the Judge of the admiralty, directed the 
jury to acquit the defendant, for tlot the goods were delivered 
to him upon a ſpecial truſt to deliver them ot Malaga, and that it 
cu by ng piracy to convert thoſe goods in a fraudulent manner 
until that ſpecial truſt was determined, no mere than it could be 
felony in à carrier by converting of goods delivered to him to 
carry to ſuch a place before that ſpecial truſt was determined 
and this appears to be the law of England by concurrent reſo. 
jutions in ſeveral law-books, 8 Mod. 75, 76. The King v. 
Maſon. | 
IfaZz'*or 15. Thereupon the counſel for the King inſiſted, that tho” 
| e this was not piracy before the ſpecial truſt was determined, 
ee % jet the breaking open ſome bales of linnen on board this ſhip made it 
2 mafter 19 piracy, for this was a converſion with force & animo furantdi ; 


carry ves and that it would be fclony in a carrier to break open any 
2 | boxes 


Ll 
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boxes delivered to him, and to convert them animo furandi, 
for ſuch a converſion by force is felony, though the ſpecial 
truſt was not determined; but the Court held there was a 
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fea to ſuch 4 
port, and he 
goes away 


with the 
difference between opening of bales of linnen, and breaking open whole pack 
lecti or nails of boxes by a carrier, and that this was no piracy z blu * 
whereupon the jury acquitted the defendaat of this indictinent. 2 T 
8 Mod. 76, 77. The King v. Maſon. fells and 

diſpoſes of 


the ſame, the ſame is no felony. But if he cpent the bale or pack, and taker any thing out 
au furandi, the ſame may amouut to ſuch a larceny as he may be indicted in the Admiralty, 
thob 1t amou:its net to a piracy. Jet if ſuch a maſter of ſhip ihail carry whe lading to the pore 
eprointed, and f be relates the whole pack or tale back again, this may amount to a piracy ; 
for ne being in nature of a common carrier, the delivery bad taken its effect, and the privity of thy 


| bailment is determintd, Molloy G63, 04. Cap. 4. l. 17. 


16. (And he was afterwards tried upon a third indictment 
for a cheat in committing the acts aforeſaid, and was found 
guilty and fined, and impriſoned till he paid the fine. 8 Mod, 
77. The King v. Malon.) 


(B) IWhat is forfeited, &c. 


1. P4\tentee of pirate's goods ſhall pay no cuſtam; for as they 

are goods given by law to the King, there is no reafon 

he ſhould have cuſtom for his own goods. Lane 15. Hill. 4 Jac. 
Anon. 

2. By the grant of bana piratarum, he ſhall not have goods 

which the pirates had ſtolen from others, but only their own 

proper goods, and the owners of the reſt ſhall have their goods 


Roll. R. 
285. Hilde. 
brand, 
Brimſton 


reſtored to them again if they come for them; but if they aud Baker's 
come not, then they are to be forfeited to the King; per Coke © Mattos 
Ch. J. who ſays this was the opinion of all the Judges. 3 Bull. 66. cap. 4. 
148. Mich. 13 Jac. Prinſton's Caſe, . 23. cites 
3. Pirate ought to be atainted of piracy before the forfeiture N 8 
of his own proper goods; per Coke Ch. J. ut ſup. 3 Bulf. 148. have the pt» 
ratical goods 


where the owner is not known. TJenk. 325. pl. 40.— 


The goods taken from others the 


King cannot grant; lor it appears by the ſtatute 27 E. 3. St. 2. cap. S. that the merchant ſe robbed 
Mall be rexeived ts prove that the gaads or chattels belong do him by bis chart or cucket, or by other 
lawful prof of merchants Sc. and then the ſaid go ſbail be delivered without any ſuit at the 
common law, which act is general, be the robher privy or a ſtranger. But it was relolved, that 
until ſuch proof be made toe King may ſeiſe the ſaid govds ; tor goods of which the [ 359 ] 
property is unknown, the K ng may feile, And if they are bona peritura, the King 

may ſell them, and upon provt re//ore the value. And note, The ſtatute does not /imit the owner to 
71 cerlaln time ſo prove tbe properiy oi the goods in ſuch cale of deptedatiou. 12 Rep. 73. Trin. 

IC, 


4. A ſhip belonging to merchants is not forfeited for the 
piracy of the crew that were in it. Per Doderidge and Coke. 
Koll R. 285. Hill. 13 Jac. B. R. Hildebrand's Caſe. 

©. 8 Geo, 1. cap. 24. f. 2. enacts, That every ſhip fitted out 
with a deſign to trade or correſpond with any pirate, and all the 
merchandizes put on beard the ſame, with an intent to trade with 


any pirate, ſhall be forfeited, one moiety to the King, the other to the 
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5 firſt diſcoverer of ſuch deſign, who may ſue for the ſaid ſhip Se. is 
F " the High Court of Admiralty. 


(C) Property aller k In what Caſes. 


1. FNetand, Denmark and Spain are in amity with one ano- 
ter; a Dane ros a Spamard upon the ſeas; the goods are 

fold in England. They ſhall be reſtored to the Spaniard, be- 

| cauſe of theſe amities. Per omnes Juſticiarios Angliæ. Jenk. 

— 17 165. pl. 17. cites 2 R. 3. 2. 

| 1 S. P. And 2. Buying in market ouvert without fraud goods taken by pirates 

| 

' 

| 


- « * a a 
—ͤ——— es RoW. Heer Beet — — 
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0 Fa piratically will defend the buyer. Reſolved. Hob. 79. pl. 103. 


are for ever x 6 < 

concluded, Don Diego d'Acuna v. Joliif & al. 

ard it they . | 

Mould go about in the Admiralty to queſtion the property, in order to reſtitution, they ui be pro- 
| Sivited, Molloy Eb. cap. 4. ſ. 23. | 

| 1 Ii an Enclith merchant buys goods of a pirate, the owner may have remedy againſt the buyer. 
1 | Per Dogeridge J. 3 Bulft. 29. Paſch. 13 Jac. B. R. in Cafe of the King v. Marſh. —{ But nothing 
js mentioned by Doderidge of market overt, And Trin. 41 Eliz. C. B. it was reſolved by all the 
17 Court, that goods fo taken being ſold upon the land, unleſs it be in a market overt, doth not alter 
j * the property. Cro. E. 635. pl. 20. Anon. : 


4+ i * 5 ; 
49 — 7 1 3. Goods are * taken by pirates, yet this does * not change 
13 non. 5. F. : 
WW. | oiter co... the property; tho' if goods are taken by an enemy, and retaken 
1h mary to Hob, by an Englithman, it is otherwiſe. Vent. 174. Mich. 23 Car. 2. 
11 1 D. R. in the Caſe of Radley v. Eglesfield. | 
; * 124A 
11 drs Cc. —2 Lev. 25. S. C. 8. P. Reſolv'd. Godb. 193. Trin. 10 Jac. C. B. 
119 Greenway v. Baker. Cro. E. 685. pl. 20. Trin. 41 Eliz. S. P. adjudged in an Anonye 
mous Cate. | | 
By the Stat, of 27 E. 3. cap. 13. If a merchant loſe his goods at ſea by piracy or tempeſt (not 

1 being wreckt), and they atterwards came to land; if he can make proof they are his goods, they 
T1 u. be zeltored to him in places gulldable by the King's officers and fix men of the country; and 
11755 1m other places by the Lords there and their oficers, and fix men of the country. Molloy 65. cap. 4. 
11 . 22. This law bath a very near relation to that of the Romans, called De uſu-captione, or 
Fi 7 the Atinian law; for Atinius enafted, that the plea of preſcription or long poſſeſſian ſhould not 
. l wi ail in things that had been ſtolen, but the interett which the right owners had ſhould remain 

. 


grrpetual; the words of the law are theſe, Quod ſurreptum eit, ejus rei aterna auctoritas eliety 
vucte by ſaucio;ntas; is meant jus dominii, Ibid. 


3 Kee 10 * 4- In all cafes where a ſhip is taken by letters of marque or 

1k "9% ** piracy, if the ſame is not carried infra præſidia of that prince or 
Hate by whoſe ſubjet the ſame was taken, the owners are not 
wi. diveſted of their property, but may reſeiſe whereſoever ther 
11 mect with their veflels. Molloy 62. 63. cap. 4. ſ. 15. 


1 [ 251 (D) Puniſhment of Piracy. 


1. 28 H. 8. cap. Lacs, That for treaſons, robberies, ſeloniet, 


1 „ 16. . nurders and confederacies done upan the ſea, ur 
1 in any place rehearſed in this flatute, the offenders ſhall not have be- 
1 nefit of clergy. g 


2. Clergy 


' 8 


1 


7 3 
or 
be= 


789 


n 


ſhall be directed Sc. to hear and determine ſuch offences after the 


teffien or proceſs ; for he that ſtandeth mute, is not convict of the 
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2. Clergy is not allowable upon arraignment for piracy upon the * Moll. 69. 
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ſtatute 28 H. 8. unlets the piracy was done in a * creek or other . +. 


river in which the common Jaw before the ſtatute had juriſ- cafe was, 
diction, nor if *twas done in alto mari, and out of the body of Divers did 


the county; becauſe ſuch felony is not felony by our law, but % gen: 


by the civil law, in which no clergy was accuſtomed to be al- Queen Eliz. 
lowed. And the ſtatute 28 H. 8. does not make it felony, but commit pi- 
only ordains how it thall be tried; and fays, ſee the Statute of — * 
1 . 6. which takes away and gives clergy, and yet it does not on the high 
extend to this aft of 28 H. 8. nor to this felony of piracy done ſu- fea of divers 
3 & . . : merchants 

per altum mare. 2. By the + King's pardon of all felomes by com- e Vence in 
mon law, or by any ſtatute, it is not pardoned ; becauſe it is nei- amity with 
ther felony by the common law nor ſtatute, if it be ſuper altum the faid 

mare: but otherwiſe, if it be committed in a creek or port. Re- Queen, and 


aiter the pi- 
ſolved by all the Juſtices. 2 Jac. Feb. 14. Mo. 756. pl. 1044. rod — 
in a Cale of Pirates. 


not known, 
| obtained a 

pardon, granted at the coronation of King James, whereby the King pardoned them ali telonies 
(inter alia). Refolv'd, it. That betore this ſtatute piracy or robbery on the high ſea was no fe ony 
whereot the common law took any knowledge, tor that it could not be tried, being out of all towns 
and counties, but was oniv punithable by the evil law, as by the preamble it appeareth; the at- 
tainder by which law wrought no forteiture of lands, or corruption of blood. 2dly. That this ſta- 
ture did + 1:2 alter the offence, or make the offence felony, bur leaveth the offence as it was before 
this act, viz. telony only by the civil law, but giveth a means of trial by the common law, and in- 
flicteth ſuch pains of death as if they had been avtainted of any telony &c. done upon the land. But 
yet (as hath been ſaid} the offence is not alte red; for in the indictment upon this ſtatute, the offence 
muit be alledged upon the fea; ſo as this act inflicteth puniſhment tor that which is a felony by the 
civil law, and no felony whereot the common Jaw taketh knowledge. 3dly. Although the King 
may paidon this offence, yet being no telony in the eye of the law of the realm, but only by the 
civil law, the * pardon ot all felonies generally extendeth not to it, for this is a ſpecial offence, and 
ought to be eſpecially mentioned. 3; Init. 112, —Upon this refolution thefe confequents do follow: 
it. That by the attainder upon this act, though there be ftorteiture of lands and goods, yet there 
is || v corruption of bleed. 2. Seeing the otfence is not made felony by the laws of this realm, there 
can be J no accefſory of any feluny by the laws of this reaim in this caſe, either be ſore or after the 
offence, becauſe the principal is no telun by our law, neither doch this act ſpeak of any acceſſory. 
3. If there be an ++ acceſſory upon the ſea to a piracy, that acceſſory may be punithed by the civil 
law betore the Lord Admital, but cannot be punithed by this act, becguſe it extendeth not to ac- 
ceſſories, nor makes the offence felony. Laſtiy, The itatute of 5 H. S. cap. 2. tiketh not awa 

this ſtatute for treaſons done upon the ſea for the caule atoreſaid. 3 Inſt. 112.——+ Molloy 63, 
cap. 4. ſ. 25.— Hawk. Pl. C. 99. cap. 37.f. 6. + Molloy 70. cap. 4. ſ. 28. || Molloy 69. 
cap. 4. ſ. 26. & 70.1. 29. Hawk. Pl. C. gg. cap. 7. f. *, cites S. C.-——+ Bu ſee Statute 
11& 121IW. z. cap. 7. J. 9. at (E). — Molioy 64. cap. 4. f. 26 —Hawk. Pl. C. 99. cap. 37. ſ. 8. 
Cites S. C.—t+ 5. P. Molloy 70. cap. 4. f. 29,—** Hawk. Pl. C. gg. cap. 37. i. 6. cites S. C. 


3. The words of the ſtatute of 28 H. 8. are, That a'commiſſion 2 Pl. 
99 cap. 
c 1 . : 8 * 7. 1. 9. 
courſe of the la tot of the land Fc. So that if the offender, upon his 2 
arraignment before commiſſioners by force of this ſtatute, ſtand cites S. C. 


1 : and ſuch 
mute, he ſhall have judgment de peyne fort & dure, by force of — 


this general branch; but it is out of the latter words of the act, was indi. 
viz. And ſuch as ſhall be canvict of any ſuch offence by verdict, con- ed on a 
N N pirate that 


. #4 . ; ſtood mute. 
otfence, but ſuffereth for his contumacy. Alſo it is neither by D. 241. 


. ® * OR b. pl. 49. 
verdict, confeſſion or proceſs. 3 Init. 114 AK 


Eliz. Anou, 


4. Anciently, when any merchants are robbed at ſea, or 
ſpoiled of their goods, the King uſually iſſued out commiſſions 
| under 
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under the Great Seal of England, to inquire of ſuch depredations 
and robberies, and to puniſh * the parties; and for frauds in con- 
tracts, to give damages to the parties, and proceed therein ſe- 
cundum legem & conſuetudinem Angliæ, ſecundum legem mer- 
catoriam, & legem maritimam; all three laws included in the 
5. By 8 Geo. 1. cap. 24. /. 1. Perſons declared pirates thereby, 
and being convicted, ſhall ſuffer death, and loſs of lands and goods. 
S. 4. Every offender convicted of any piracy, felony or robbery, by 
nirtue of this act is excluded the beneiit of clergy. | : 


(E) Acceſories puniſhed. How, 


JF a pirate at ſea afſault a ſhip, but by force is prevented 
entring her, and in the attempt the pirate lays a perſon in 
the other ſhip, they are all principals in ſuch a murder, it the 
Common Law hath juriſdiction of the cauſe : hut by the Law 
Marine, if the parties are xnown, they who gave the wound 
only ſhall be principals, and. the reſt acceſſaries; and where 
they have cognizance of the principal, the Courts at common 
law will fend them their acceſſory, if he comes before them. 
Molloy 62. „ "a ſ. 14, | 
2. 11 & 12}. 3. cap. 7. ſ. g. enacts, That all perſons who ſhall 
either en land or upon the ſeas knowingly ſet forth any pirate, or a//i/? 
or maintain, - procure, command, counſel or adviſe any perſon to com- 
mit any piracies or robberies upon the ſeas ; and ſuch perſon ſhall 
thereupon commit any ſuch piracy or robbery, all ſuch perſons ſhall be 
adjudged acceſſary to ſuch piracy and robbery; and after any piracy 
or robbery committed, every perſon who knowing that ſuch pirate ar 
robber has committed ſuch robbery, ſhall on the land or upon the ſea re- 
ceive, entertain or conceal any ſuch pirate or robber, or receiue any 
ſhip or goods by ſuch pirate or robber piratically and feloniouſiy taken, 
/hall be adjudged acceſſary to ſuch piracy and robbery ; and all juch 
acceſſaries may be inquired of, beard and determined after the common 
courſe of the law, according to the flatute 28 H. 8. cap. 15. as the 
principals of ſuch piracies and robberies cught to be; and being attainted, 


Hall ſuifer death, and Joſs of lands and goods. 


3. 8 Ges. 1. cap. 24. / 3. enacts, 'l hat all perſons who by the a 
11 & 12 V. 3. cap. 7. are declared acceſſaries to any piracy, are 
hereby declared principal pirates. | 


(F) Rewards for oppoſing or diſcovering Pirates, 


1. 11 & 12 V. z. E Nacts, That qvhen any Engliſh foip ſhall haus 
cap. 7. ſ. 10. been defended againſt pirates, enemies or ſca- 
rovers by fight, and brought to her port, iu which fight any of the 
officers or ſeamen ſhall have been killed or wounded, it ſhall be lawful 
far the Fudge of bis Majeſty's High Court of Admiralty, or his ſur- 
. regale 


Pirates and Piracy. Ta 


wegate in the port of Londen, or the mayor, bailiff er chief officer in 
the ſeveral outports of this kingdom, upon petition of the maſler or 
ſeamen of ſuch ſhip, to call unto him four or more ſubſlantial mere 
Chants, and ſuch as are no atventurers or owners of the [hip or goods, 
end have u interęſt therein, and by advice with them, to raiſe upon 
the adventurers and oxwners of the ſhip and goods, by proceſs out of 


, | the ſaid Court, ſuch ſums of money as himſelf and the ſaid merchants 
. | by plurality of voices ſhall judge reaſonable, nt exceeding 2 per cont, 
y | of the freight, and of the ſhip and gods according to the firjt cojts of 


the goods, which money ſhall be diſtributed among the capiain, maſter, | 
eficers and ſeamen of the ſhip, or widows and children of the flain, | 353 
according to the direction of the Fudge of the ſaid Court Sc. with the 
epprebatien of the merchants aforeſaid, who ſhall proportion the ſame 

to the ſhip's company, having ſpecial regard to the widews and chile 


1 dren of ſuch as ſhall have been ſlain, and ſuch as have been wounded, 
1 S. 11. A reward of 10l. fir every veſſel of 100 tons or under, 
þ end 15 J. for every ſhip of a greater burden, ſball be paid by the com- 
mander of every fhip wherein any combination ſhall be ſet on fort for 
a the running away with or deſtropiug ſuch ſhip, or the gocds therein, 
bs to ſuch perſon as ſhall firſt make a diſcovery thereof ; the ſame to be 
by paid at the port where the wages of the ſeamen are to be paid. 

, S. 12. This ac ſhall be in farce for 7 years c. But is made 


| perpetual by 6 Geo. I. cap. 19. 
11 2. 8 Geo. 1. cap. 24. / 5. enacts, That if any ſeaman or mariner 


5 en board any merchant-ſhip or veſſel Null be maimed in fig ht againſt 

£2 any pirate, every ſuch ſeaman ec. upon due prof of his being maimed 

* in ſuch fight, ſhall not only have and receive the rewards already ap- 

* pointed 7 22 and 23 Car. 2. cap. II. but Hall be admitted inis and 

oY provided for in Greenwich ho /pital, preferable ta any other ſeaman 

S ho ig diſabled from ſervice by age. 

Ou . s 

ny | . 6 

1, (G) Puniſhment of Sailors &c. for not oppoſing 

h Pirates. 

n 

the ; 

ed, 1. 3 Ge. . E Nats, That if any commander, maſter, or other 

cap. 24. /. 6. officer, or any ſcaman or mariner of any merchant 

aft ſhip or veſſel which carries guns and arms, ſhal! not, when they are 

are attacked by any pirate, or by any /\ip Sc. on which any ſuch pirate 
is on board, felt, and endeavour to defend themſelves and their ſaid 


ſhip, Ec. from being taken by the ſaid pirate, or jrall utter any words 
to diſcourage the other mariners from deſeriding the ſhip, and by rea- 
3. fon thereof the ſhip c. ſhall fall into the hands of ſuch pirate, then 
every ſuch commander Oc. and every ſuch ſeaman Dec. avho ſhall not 


fight and endeavour to defend and ſave the ſaid fhip Oc. or who jhall 


2 utter any ſuch words as aforeſaid, ſhall loſe and forfeit all and every ; 
the part of the ꝛuager due to him and them reſpectively, ts the owner of the 
ul ſaid ſhip &c. and ſhall not be permitted to ſue for or recover the ſame 
LT Ver. XVI. F f or 


N aa. 
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| or any part thereof in any Court, either of law or equity, and elſs 
10 ſtall ſi Fer. fix months impriſonment. | 

161. S. 10. This act ſhall continue 7 years Sc. But is made perpetual 
| by 2 Geo. 2. cap. 28. 
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(II) Pleadings &c. in Indictments. 


Rawk. N. 15 I N caſe of piracy, the indictment, laying the offence to be 


— fo wt done upon the ſea felonice, is not tulhcient, but it muff be pie 
fas, I: has ratice alſo. Staunf. Pl. C. 114. a. 


been he'd, E 
That ſuch inditment muſt allege the fact to be done upon the ſea, and mult have both the words 


felonice and piratice. The indiclment mu; mention the lame to be done igen the high ſea, Mol. 
ley 08, 59. cap. 4. ho 20, ; 


[For more of Piracy in general, ſee Admiralty, Trial, and 
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if ether proper Titles. ] 

1 

13 

* „ 5 . 
i 


| Mi no letter at 

10/34 this Title | 

it "1 bs oy. fr A Man may claim ſeparalem piſcariam in ſuch water, and the 
1 Libers . owner of the [oil ſhall not fiſh there upon ſuch piſcary. Co. 
1 caria is all Litt. 122. and there cites Mich. 29, 30 El. between Shirland and 

1 exe u ſe- White, B. and in the ſame Term between Friſten and Crachrode 
paralis piſ- a 

11 earia, and reſolved.] 8 : . : 

| | 3 „t with (2. But if a man claims communiam piſchariæ, vel liberam piſ- 

[Fe cruris cariam, the owner of the ſoil {hall fith there. Co. Litt. 122. 


| | 3 2 and there cites M. 29, 30 El. B. between Shirland and White ; 
| 
. 
i 


I} | 4 * There is * (A) | Exclyfree of the Owner of the Soil. | 


1 ezria implies and in the ſame Term between Fim and Crachrede reſolved.] 
Ts a” in'ereft, : ; ; . ö ; 
% ani he might plead to an action of treſpaſs for fiſhing in livera piſcaria ſua, that it 7s Bis franktenes 
141 35 nent, the which he could not plead if it was only in the nature of a common; and for this Holt 
14 Ch. J. cued 46 E. 3. 11. and in the Regitter 95. And F N. E. 83. G. Ii. there is a writ of ireſpafe 
11 are vi & armis liberam piſcariam nam piſcatus ff, ard ſuch a writ is brought 17 E. 4. 6, and 
| 4 therefore the V egiſter and F. N. B. being fo, and the old bock of E. 3. agreeing with it, they did not 
thi: read the Caſes cited, or 1 Inſt. 122. but gave judgment for the plaintiff, Niſi. Skin. 342. Paſch. 
is 3 W. & M. B. R. Smith v. Kemp. - 5 


1 3. If one who has a ſeveral fiſhing grants liberam piſcbariam, 
5 | i the grantce has free fiſting with the grantor. But if he grants 
| 


piſe hariam 


tua 


2 be 
bpi- 


word: 
Mol- 


and 


d the 

Co. 
d and 
-hrode 


n piſ- 
122, 

"hite ; 

ed.] 


untere. 


his Holt 
treſpaſs 
. 6, and 
did not 
Paſch. 


ariam, 
grants 
hariam 
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$//chariam ſuam, without ſaying any thing more, the intire piſ- 
chary will paſs. 2 Sid. 8. Mich. 1657. B. R. Alderman of Lon- 
don v. Haſtings. 


* (B) In what Place. » a 
Roll is (A) 
— See Pre- 


| Ci. M. t. H. 5. B. R. ACTION brought for fiſhing in his rogztwe. 


Rot. 90. teveral piſcary, and defendant pleads 2 ID 


chat the place where &c. is the ſea where (hips go, and within Every ſub- 
the juriſditien ef the admiral, and demanded judgment; and j<Qof com- 


7 mon ri ht 

adjourned. ] * 

: with lawful 
nets, &c. in a navigable river as well as in the ſea, and the King's grant cannot har them thereof. 
But the Crown only has a right to royal , and the King may only grant chat. 6 Mod. 73. 
Mich. 2 Anne. B. K. Warren v. Matthews, —1 Salk. 357. S. C. and ſa d a quo werranto ought to 
de brought to try the title of {uch grantee, and the validity of his grant; as where one claimed /o/am 
Piſchariam in the river Ex, by a graat trom the Crown. 

In replevin for taking ſix boat-oars the detendant avowed the taking; for that the place in queſ- 
tion is his freehold, and that he took them damage feaſant. The plaintiff pleads in bar to the 
avowry, that the place where, called Creſwell Haven, time out of mind has been a waſte ground 1 
the townſhip of Creſwell in the pariſh of Woodhall ; and that one Edward Coke was ſeiſed in ice of 
certain ancient tenements conſiſting of diverſe meſſuages, and fevera! (to wit) 200 ac:es of land, 
with the appurtenances ly:ng in the ſaid tewnſhip ; and rhar be, and all thoſe, whoſe Sc. time cut 
of mind have had, and of rigot cught to have, common ef fiſhery in the jea there, as belonging and 
appurterant to the ſaid tenements ; and likewiſe a liberty of landing and putting on ſhore their boats 
upon the aforeſaid place for the neceſſary ute of their common of hithery atoreſaid ; and avers that he 
as ſervant to, and by command of the ſaid Edward Coke, did fich in the fea there, and upon that oe- 
cafion did put on ſhore his boat with the ſaid ſix boat-oars, being part of the tackle thereof, in and 
upon the aforeſaid place, as it was lawful &. and that defendant of his own wrong took and unjuitl 
detained them. Upon a demur:er to this plea, and ſeveral arguments, the Court held (firſt) chat 
4 the ſubjects of England may jus in the ſea of common right, 28 appears expreſsly in“ 8 E 4. 18. 
b. 19. pl. 30. it being for the good of the commonwealth, and for the ſuſtenance of all the people 
of the realm. So is 1 Mod. 105. 6 Mod. 73. Saik. 357. Nor is it the law of this country only ; for 
Grot. de jure &c. lib. 2. cap. 2. ſect. 3. and cap. 3. fe. 9. lays it down as the law of nations; and 
fays the ſea is as free as the air. Trin. 14 and 15 Gev. 2. C. B. Ward v. Creſwell.—-Second'y, The 
Court held, that fiſhing in the ſea being a matter ot common right, a preſcription for it, as appure 
tenant to a particular townſhip, is void; and is as abſurd as a preſcription would be H [ 
travelling in the King's bighway, or for the free ur of the air, as appurtenant to a par- 355 ] 
ticular eſtate. Accordingly the plea in bar was held to he ill, and the avowant had judgment. Trin. 
14 and 15 Geo. 2. C. B. Ward v. Creſwell, —* Br. Cuſtom. 46, and Fitch. Barre 93. S. C. 


2. In caſe of a private river, the Lord's having the foil is a In the Se. 


. 1 1 » ks : „ verre there 
goed evidence to prove that he bas the right of fiſhing, and it P” — 


puts the proof on them that claim /iberam pycaricm z but in caſe cular re- 


of a river that foes and reſotoes, and is an arm of the fea, frains, as 
there prima face, it is common to all, and if any will appro- beg 
priate a privilege to himſelf, the proof lies on his ſide. Per foil belongs 
Hale Ch. J. Mod. 105. Hill. 25 and 26 Car. 2. B. R. Anon. to 2 
g on either 
fide, and a ſpecial ſort of fiſting belongs to them: E ſe, but the common ſort of fiſhing is common 
to all. The foil of the river Toames 1s in the King, and the Lord Mayor is the coufervator of the 
river, and it is common to all hermen, and therefore there is no ſuch contradiction between the ſoul 
dezag in one, and yet the river common tor all fithers &c. Per Hale Ch, J. Mod. 106. Anon, 


3. A man may have a free fiſhery in his own ſoil, as he may 
have a river in his manor, and ancther may have a right of 
fiſhing there with him. Per Hole, 3 Salk. 291. Trin. 7 W. 3. 


B. R. Gipps v. Wolliſcot. is 


fa. (C) The 


(C) The ſeveral S:rts of Fiſheries, and what 18 & 
ſeveral Piſcary, 


t. Plfchary is three-fold, viz. /eparalir, Iibera, and communi. 
In the firſt caſe, he that has it is owner of the foil. 2. Has 


2a property in the fiſh, and may bring a poſſeſſory action for 


them without thewing a title. 3. Is like the like caſe of all other 
commons. And 1 Inſt. 122. was denied to be law. 2 Salk, 
637. Trin. 4 W. &. M. B. R. Smith v. Kemp. 

Separalis 2. Separalis piſcharia is in his own ſoil, and libera piſcharia is 


1 in another's ſoil; per Brian; quod Littleton conceſſit. Br. 


d Treſpaſs, pl. 336. cites 17 E. 4. 6. 


hath liber- 
tate m piſcaudi per Rook by J. Comb. 434. Trin. g W. 3. B. R. Gips v. Woolicot. Aud oac may 


Save it in «/icns joio. Ibid. 464. S. C. | 


a 


3. A flexe-pond is a man's ſeveral piſchary; per the Ch. J. 
Vent. 123. Paſch. 23 Car. 2. B. R. in the Caſe of Pollexfcy 
and Aſhford v. Criſpin. 


(D) Tacidents, 


1. * rivers, a man ſhall have action of treſpaſt for ſiſhing 
there, and if another takes fiſh there, he that has the water 
may retake them. Arg. Kelw. 30. pl. 2. anno 13 H. 7. Anon. 
Mid. 714. fl. 2. If one has piſchary in any water, he has no power o land 
2. S. C. without the aſſent of the tenants of the franktenement. Savil. 
IT. pl. 29. 13 April, 23 Eliz. in Caſe of the inhabitants of 

Ipſwich v. Brown. | 
3. A man, to preſerve his ſeveral fiſhery, cannot cut the nets 
and cars of one that comes to catch his fiſh 3 but he might have 
taken the nets and oars, and detained them as 3 te 
ſtop their further ſiſhing. Cro. Car. 228. Mich. 7 Car. B. R. 

Reynell v. Champernoon. 


f 256 (E) Adlions and Pleadings. 


1. T Refpats of fiſh taken, the defendant ſaid that he is feiſed in fte 
6 4 


a houſe and eight acres of land in D. and that he and all 
thefe whoſe eſtate he has in it have had common of piſcary from ſuch a 
place to ſuch a place at appendant &c. and that the place where 
&c. is within thoſe bounds, by which he fiſh'd, as lawfully he 
might; and a good plea; per Choke and Danby, and it may be 
well appendant; and note that he alleged appendancy and pres 
feription, Br. I reſpals, pl. 306. cites 4 E. 4. 29. 


2. Treſ- | 


Vo MC RES Sc 


„ a 


r * 


Piſcary. 
ET. Treſpaſs g tere. in fe parali fiſearia ſua piſcatus eff, the defend- — P. Ibid. 


ent pleaded that the place where Sc. is his franktenement ; and per *? 
Choke J. it is no plea but argument; but Brian contra; for by 
him, ſeparalis piſcaria is in his own ſoil, and libera piſcaria is in 
another's ſoil, quod Littleton conceſſit. Br. 'Frefpats, pl. 339. 


cites 17 E. 4. 6. and that it was adjudged a good plea per tot. 
Cur. 18 E. 4. 4. 


33 reſpaſs of fiſhing in his ſeparate piſcary in D. the de fondant 
Fo jo ified 6 by preſcription in Lim and his predeceſſors time out of mind 
1 a ve free fiſliery there; and a good plea, and good colour; 
bt it was entered ſeparalem piſcariam according to the writ 
ad declaration. Br. TI refpaſs, pl. 282. cites 7 H., 7 33% 
4. Ta treſpaſs quare clautum fregit the defendant 1e be- 
cauſe he ſaidhe had a right of hin there by yrgeriptisn, but does 
nat ſet forth what kind of / bery he claim' d, v1. whether hberam, 


ſc paralem, or communiam pifcationis, or whether he has it as 


appertaining to a manor, meſuage &c. or not, but makes it a 
mere perfonal thing, and for that cauſe the plea was held naught, 
Per Cur. Hard. 407. Paſch. 17 Car. 2. Anon. 

In treſpaſs for ſiſhing in his ſeveral piſcary, and for taking 
2” Þuſhels of oyſters there ſuch a dav, continuands piſcationem pra- 
dlictam from the ſaid day to the time of the action broug) it. 
Upon Not guilty pleaded, and a verdict for the plaintiff it was 
moved in arreſt of judgment, that the üſhing in the continuands 


was altogether incertain, not expreſſing the CU; intity or quality 


of the hes, as it ought according to PLarTER's Casr, 5 Co. 

and of his opinion were Wyld and Jones. But the Ch. YL in- 
Line d to think it well enough, and taid Playter's Caſe had not 
been very well approved of late years, and that is, that it is ne- 
ceſlary to expreſs the kind of the hes, which has been held 
ſince needleſs, and he knew not way it might not be, as well as 
an mdeb/totis a mp. t pro di ver i mercimoantts, But the other 


Judges faid, Tho' it was reaſon it ſhouid be as the Chief Juſtice 


ſaid, vet they knew not how to depart from the authorities in 
the point, and that Playt-r's Cafe had remained unſhaken. 
Sed adjornatur; judgment quod quer? nil cap. per bill”, Vent. 
329. Trin. 30 Car. 2. B. R. Hovel v. Reynolds. 

6. In zre/20{s for fiſhing in his free fbery the Jury find ſpe- 
cially, that the place where is parcel of he manor of D. and that 
the Plaintry is ferfed of this manor in fee, and conclude that they 
find for the plat ift, if he could have an action for fiſhing in his 
free fithery within his own land ; and adjudged that the plaintiff 
may have ſuch a fiſh ery ; for tho” "divers may have liberty to fiſh 
there beſides limiclf, i is I ber piſcoria in his manor. Skin. 
677. Pafch. 9 W. 3. B. R. Gipps v. Woollicot. 

7. And Holt Ch. J. faid, that he was not ſatisfied, but that 
where the owner of the {il had a right to fiſh with others, that he 
might have an action of 75 paſs; tor there is ſuch a writ in the 
regiſter, and it does 111 lie for one ab has but a liberty to fiſh; and 


mo be might have clauſum fregit, & in aqua ſua piſcatus, yet 


Ff3 he 


356 


426. 
ci 10 H. 
7. 24 


2 Jo. 10 
Sd. C. 4 
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he thought that treſpaſs lay; and if it be not proved e contre, {t 
ſhall be intended his ſeparate fiſhery of common right; but as to 
the objection of piſces ſuos or 1bidem, the Court ſeemed to 
2 it was ill. Cur' adv' vult. Skin. 678. Gipps v. Wook- 

cot. 


[For more of Piſcary in general, ſee Preſcription, Trecl« 
paſs, and other proper Titles.] 


Place. 


(A) Pieadings. In what Caſes the Place is material. 


Feath's 1. ] N real ations it is not uſual to count of a year, day and 
Max. . place, as of the gift in formedon, alienation in dum fuit in- 
fra ætatem &c. nr in mixt actions, as athſe, wait, and quare 
impedit; contra in perſaual ations. Er. Count, pl. 59. cites 
oy H. 7, . | 

2. In traiſiterꝝ actians time and place are not material, but the 
plaintiff may declare at any time or place. 10 Mod. 251. 348. 
Hill. 3 Geo. 1. B. R. Cole v. Hawkins. | 

3. In e, the tenant faid, that the plaintiff was not born in 
England, nor within the allegiance of the King, and the others 
e contra; and there he thewed place where he was born; and ibi 
veniet jurata, Br. Viſne, pl. 71.cites 22 Aſſ. 25. 
Br. Lieu, pl. 4. Scife facias upon a fine to execute remoinder to the plaintiff, 
if : 3 = becauſe N. tencnt in tail by the fine is dead without iſſue ; the tenaut 
and that ſaid that N. had iſſue K. able is in full life ; and per Seton J. ho 
after the weed not ſi eau where he is alive till the other demes it; by which the 
1 How other faid that there was no ſuch K. Prijt ; and the others e contra, 
reivinder that ſuch K. at M. in another county; quod nota. Br. Re- 
1 ky plication, pl. 24. cites 24 E. 3. * 33. | 

PicCce. : 


Quod .ota. —* This ſeems to be miſprinted, and that it ſhould be (64) according to Br. Lieu ſupra, 


Br. eu, pl. 5. For in formedon, where nothing by deſcent is pleaded agninf 
3 om 2+ warranty and aſſets, there he ſhall ſhew where the offets lie, aud not 
In forme- before. Ibid. 5 
don, excep- 

tion v taken, becauſe no place of rhe tt was alleg'd in the bar; but it was anſwered, thet it 
ali be alirg'd in the rejrinder after ihgt the demiandant has reply'd, tha! tient per decent. 38 E. 3. 
24.— Br. Aſſeu per Docu, pl. 15. cites 5. C. — Br. Lieu, pl. 22. cites S. C. 


If 
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| 
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| 


Plate. 1357 


If a man pleads that the deſendunt adminifired as exeautor, or bay 52 in his hands, or aſſets by 
#&/c-nt, he ſha'l ſhew in what place, but he need not ſhew what thing or land. Br. Pleadings, pl. 
15 f. cites 11 H. 6. 1. 


6. The place where the Lord diſtrains for more ſervices than 
are due] ſhall not be alleged in manſtraveruut. Br. Lieu, pl. 85. 
hr. Monſtraverunt, pl. 1. cites 40 E. 3. 44. S. P. 

7. In aſſiſe of rent, the r ſaid, the grant is that the plain- Br. Lieu. 
tiff ſhould chant in the church of M. or elſewhere, for the fouls of Wc. =_— ; ' % 
and that the plaintiff had not chanted ſecundum formam charte ; and 2 
the plointiſf ſaid he had chanted ſecundum formam chartæ, and 
you, out ſhew:ing in what place. Br. Aſſiſe, pl. 359. cites 
41 Af. 3. | 

8. Treſpaſs upon the Caſe, that the defendant by reaſon of his [ 358 ] 
land ought to repair certain ditches and banks; and becauſe it was | 
not ſaid in what vill the ditches and banks lay, therefore the 
writ abated; per Cur. Br. Lieu, pl. 15. cites 46 E. 3. 8, 

9. Debt againſt A, executor &c. who ſaid that there is another 
executor in full life, not named &c. Judgment of the writ, and 
did not ſbeau the place where &c. and good; for if the plaintitF 
denies it, the other may rejoin, and fay that he is alive at B. &C. 
and well; per Cur. Quod nota bene, Br, Pleadings, pl. 144+ 
cites 10 H. 6. 1. 

10. Precipe quod reddat in D. he need not ſhew that D. is in Ard ſo of 
the fame county. Br. Lieu, pl. 8. cites 35 HH. 6. 4%. 5 

ng. 
bn comi tabu tus quod nota; and this ſeems to he ir tit ov count ; for thoſe ſhall be brought in the 
ſame county where the thing is, or Where the act was one; bur corrra In car, title and p. c 
for there he owgot ro ſeew the place and cyurty; note the dive y. Id. 


11. Debt upon arrears of annity ti he be promoted to a compe- iy 
tent benefice, and fhewed that ſuch a diy by dot feine, and for tie 8 _— Ci” 


arrears due before he brought the a tion; Chocke demanded 8. P 
judgment of the count; for 7:5 art changer the aFnn of annuity Þ where 
inta debt, and therefore ouglit to me place, and the beit opinion 4 
was, that for this default the count is nut good. Br, Count, pl. , an- 
26. cites 35 H. 6. 50. ian. 


ed jor enn 
d. auter vie, he Ha allere the death of ci que we, ard at what place, and there, by the bait 
opinion, the death may make Hue, and to of #1 ©, and erstere piace certain where &C. hail be 
Wieged. Br. lieu, pl. 9. Otis S. C. H rn acot by -xHeutyry they thail not thew at what place 
dhe were made executois ;z contra of adminijirainrs. lod. 


12. In maintenance, the defendant demanded judgment of Br. Lieu, 
the writ, inatmuch as it is tuppoſed that he nzaintain'd a ſuit be- * *y EG" 
tween A. and B. i C. B. and did not ſay af Heim- ler or any Br. Pieads 
al her place, and yet well par Needham, Danby, and Athron Juiti- ings, pl. 
ces, contra Danvers and Priſot Juitices z but after they adviſed. $7092 
See Magna Charta communia placila & c. Br. Brief, pl. 241. {245+-] B;. Record, 


2 28 . 0 . ; pl. ** cites 
Cites 36 II. 6. 12 | -- - GM 
ane alleve a record in Bank, he muſt ſay at Weſtminſter or other plice, For it is not a record, if it 
does not ſay place and judginent, — Where a thing 18 /-/ // 1th 11 be in B. R. cr Coincery, it ought 
breite to be tet forth woere theſe Ciurt were eh, avd 7 H. „. 10. 2 wrt. was thited for want 


Git; per Cur, 12 Mod. 346, Swinger v. Alliſon. —* S. P. Br. Pleadingyy . . 67. citer;5 E. 4 8. 
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But certra of C. B. becuufe the fratute is, that it ſhall be in a place certais.—3. P. arts C. B. N 
Pleadings, pl. 121. cites 5 E. 4.8, 


13. In deb? againſt a e ah of 101. lent to the predeceſſor, 
which came to the uſe of the houſe, & e. he ſhall ſhew the place 
where it came to the uſe of the houſe. Br. Lieu, pl. 53. cites 
2 E. 4. 14. | 


14. In dest fer a ſalary, he need not to declare in what place he 


did the ſervice; per Danby Ch. J. and others; for it may be that 
he did it in feveral counties; quod nota. Br. Lieu, pl. 54. cites 
3 E. 4. 21. | 
18. In delt the plaintiff counted that he was vicar of S. and 
leaſed his wicoridge for two years, rendring 101. per ann. and for 
the arrears for two years &c. And it was ordered by the Court, 
that he ſhall ſh+y in what county the vicaridge is; for per 
Cateſby he may ſay, that no ſuch vicaridge in the fame county. 
Br. Count, pl. 61. cites 5 E. 4. 28. 
Br. Lieu, 16. Debt of 20 l. againſt executors upon the obligation of their 
3 <2 teſtator, who pleaded fully adminiſtered, and {> to iſſue, and at the 
Contra in a Niſi Prins, the defendant pleaded that the plaiutiſf after the laſt con- 
Writ, in tinuance had received 101. parcel of his demand at B. Judgment of 
tretpals in the writ, and the Court agreed upon argument that it is no plea 
. . . 2 } . 2 
cipe quod if he dves nel ſrew in what caunty B. is, Br. Pleadings, pl. 89. 
reddat of Cites 5 E. 4. 138. | 
land in D. 
this ſhall be intended to be in the ſame county expreſſed in the writ ; but in a plea, no county is exe 
preſſed before as in awrit, Er. Lied, pl. 52, cies S. C.— Br. Pleadings, pl. 8g. citesS. C. 


359 ] 17. Debt upon obligation of 201. with canditian to pay 28 
It ſhoud marks at /uch a day, the defendant pleaded that he paid the 20 marks 
wy "4 + ſuch a day, and 1t is no plea without /berving in what place he 

paid it; quod nota. Br. Pleadings, pl. go. cites * 5 E. 3. 141. 
But wherea 18. In replevin, it was agreed per Chocke and Littleton, and 
"FR not denied, that where a man alleges a Geed in count, avowry, or 
quittance, Otherwiſe, zo here he recovers nothing, or to have return &c. there 
&c. n he ſhall ſhew the place and county where the deed was made, by 
ad * reaſen of the viſue; and there no ſuch place is a good plea. Br, 
he recovers Pleadings, pl. 97. cites 0 E. 4. 11. 
— ſuffices to plead the deed without ſhewing the place. Sce the diverſity. Ibid.—Br. Liey 
pl. 55. cites S. C 
Er. Leun. 19. Debt agrinft executors upon arrears of annuity granted to the 
pr gt 65 plaintiff for life of the tyflater out of his maner of D. with clauſe 
Sy of diſireſs. Judgment was demanded of the count; for it is not 
ſhewn in what county the manor is &c. But Littleton J. award. 
ed him to anſwer. The reafon ſcems to be inaſmuch as now 
the manor is diſcharged by the death of the teflator, and fo was the 
opinion of Pigot; quod nota, Pr. Dette, pl. 154. cites 


| 7 E. 4. 26. 
But cats 20. In treſpaſe, the defendant juſlified by command of a ſtranger; 
— olga he ſhall fhew the place where the command qwas given, Br, Plead- 
ſervant Ke. ings, pl. 102. cites 12 E. 4. 10. 
by his com- 


maud, yicre he need not ſue u the place. Ibid, Sg in capias againft N. the Her: F retnrned that M. 
| 7 


1 
5 
>; 
7 


1 


P 3 


Place. 


mand was given. 


ſeems. Br. Ibid. 


21. Debt upon an obligation againſt a feme, who pleaded efpouſals 
t C. in another county, and that the was covert baren at the time &c. 
And per Cur. ſhe ſhall nat allege the place of eſpouſals, but ſhall ſay 
generally, that covert &c. And + of an infant; for it ſhall be 
try'd where the writ is brought, and not where the eſpouſals, or 
where the obligation is ſuppoſed to be made. Br. Viſne, pl. 58. 
cites 15 E. 4. 32. | 

22. Scire facias upon a fine of the mansr of C. and of tus houſes 
and 20 acres of land, and becauſe it is not ſhezon in what vill the 
land lay, therefore the writ was abated contra if it had been 9 
a manor only ; fox a manor may be out of every vill, and known 
by name of a manor; quod nota, Br. Bnef, pl. 383. cites 
19 E. 4. 9. 

23. Caſe was brought for over-riding a horſe to York, fo that 
for teveral days after the horſe was not able to do the plaintiff 
any ſervice, but the plaintiff did ned in <vhat county York was, 
and for that reaſon Choke held the writ ill. 21 E. 4. 79. b. 

I. 92. 

l . In treſpaſs of two coffers, the defendant ſuid, that before 
the plaintiff any thing had & c. the property was in J. S. who gave 
to the defendant at B. and made the plaintiff his executor, and died, 
and the plaintiff was paſſiſſed, and the defendant tos it & c. and good, 
tho' u place be alleged where J. S. was pꝗſeſſed, notwithitanding 
that iſſue may be taken thereupon ; for where no place is alleged, 
it ſhall be intended to be where the action is brought, and there the 
viſne ſhall come; and after the p/aintsf aid, that before the gift to 
the defendant the ſaid J. S. gave to the plaintiff, and the others 
e contra; and now per tot. Cur. becauſe the property is confeſſed and 
avoided, and iſſue taken upon another point, therefore it is no jeofail 
by the net ſhewing of the place where the property was, tho' it was 
material. Br. Pleadings, pl. 157. cites 1 E. 5. 3. 


359 


&þ command N. reſcued N. at B. and ill, inaſmuch as he did wet return the place where the come 


Br. Pleadings, pl. 70. cites 3 H. 79.1 1. Zut in treſpaſs, where he pleads thay 
the franktencment is to N. P. and be by bis command &c. he need not ſay where the command waty 
vill the command be traverſed, and then he ſhall ſhew the place, and this in the rœſoinder, as i 


Br. Lieu, 
pl. 64. cites 


So in forme- 
don, tlie te- 
nant pleaded 
warrim'y 
and aſſets, 
and did mnt 
ſhew the 
place where 
the aſſets 11. 
and the other 
[ rep! ied ] 
that after 
the deſcend 
a /iranger 
r.covered 
the aſſets by 
elder title, 
and had 


execution, and this record certified againſt the defendant, This is not jeofail, inaſmuch as he Ae 
ws confeſſed and avoided, quod omnes concellerunt; and yet at firſt the other might have de- 
murred, becauſe no place of the atlets was ihewn, Br. Plcadings, pl. 157. Cites 1 E. 5. 3. 


25. In treſ; paſs, the defendant ſaid, that he himſelf 7Oas poſſeſſed, 
and delivered the giods to MW. who delivered them t9 the plaintiff, 
aud he re-togk them; there, by the Juſlices, he need not ſhew the 
place where he was poilelicd. Br, Pleadings, pl. 72. cites 


4 H. 7. 5. 


26. Where a man pleads /eaſe for * years, exchange or ſurren- 
der, he ſhall ſhew the place where &. Contra of att2rnment 3 
but guere inde, and the ſame ſeems to be of releaſe pleaded. 
Br. Lieu, pl. 50. cites 5 H. 7. 24. per Fairſax and Keble. 
is always upon the land; by the beſt opinion, 


2360 
Br. I. eu, pl. 


48. cites 4 
H. 7. 
S. C.—Br, 
Vitne, pl. 
79. cites 
S. 0 


*S. P. Come 
tra in a leaſe 
fer life, tor 
this takes 

effeR by li- 


very, Which 


Br. Pleadings, pl. 93. cites 3. E. 4. 27. —ln Falſe 


impriſonment, where a man pleads releaſe in tar, he need not thew at what place it was mide; tor it 
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is matiey in eviting. Pr. Lieu. pl. 45. cite: 21 HH. 7. 22.— Bi. Plesdines, pl. 45. cites S. C. 
So of @ + ſurrender or leaſe; for it ihall be iutended upon the land. Br. Lieu, p. 49. cites 1 JI. 7. 
22. — Br. Pieadings, pl. 4. Cites S5. C. — S-. & « nge! of bomage.—— bc. Lieu, pl. 40. cites 
28H. 7. 22. Er. ViexCings, pl 4+. cites 8S C. — but if uber party traverſes ihyfſe thingsy 
then place ball be alleged in the eder. Br. Lieu. pl. 40.— Li be who pleads A . N- 
which are merely maiters in fatl, ſha! allege place in bis bar where &c. Quere 01 this diverſity. 
thid.—Br. Pleadings, pl 45. cites S. C But it was not adjulzed but 1djorn. d.—S. P'. Br. Pe. d- 
nes, pl. 1 57. cites 1 E. 5. 3.—Heth:!! fay the place of tne f.bimn.flion, aud the place ct the award. 
Br. rlcadingy, pl. -o. cites 3 H. 7. 1. | | 

S. F. Andſaof a U of land; crfirmatity &c. Qued nota, fer tot, Cur. Br. Pleadinges 
vl. 157. cites 1 E. 5. 3.— Contia ut a releaje of ations Ke. IA. 


27. Note where a man pleads that the intilate had moveable 
goods in divers dioceſes, he ought to fheww in avhat pluce, and what 
gous they are, ſo that the Court may adjudge whether they are 

oods moveable or net, and thall not ſtay till the matter be tra- 
verſed, and then to ſſiew it in the rejoinder; per Rede, Fineux, 
and Brian; but Keble ſerjeant contra. Br. Pleavings, pl. 165. 
cites 10 H. 7. 19. | 

28 Debt upon an chligetien conditioned not to brunt is the 
Plaintiff's Warten. The defendant picads that he did not hunt 
in his warren ; the plaintiff replies, and ſays, that after the mak- 


ing of the bond, & ante diem impctrationts brevis &c. vena- 


tus fuit cum retibus. Ihe defendant demurs, and adjudged 
againſt the plaintitr; becauſe he doth ut allege <vhere his warren 
lay, that the defendant might have taken iſſue; and Vaughan 
fat), that venatus fuit cum retibus was nonſenſe; for it is the 
dogs that hunt, and not the nets. Freem. Rep. 31. pl. 39. 
Paich. 1672. in C. B. Bud v. Weſt. 

29. Upon a demurrer to a plea in abatement, the defendant 
faid, that ſhe was baptized by the name of Mary, and not of Pa- 
tence, and the plaintiff demurs, becauſe no placc where ſhe was 
baptized is mentioned, and alto ſne does not fay that the was 
fo called at the time of the bill ſued; for whore an act is alleged 
there ought to be a place mentioned, becauſe it is traverſable, 
but if it had been that the was known by /zcþ name only, it might 
be tried where the action is brought, becauſe it only concerns 
the perſon ; but becauſe the defendant did not ſay that ſhe was 
called Mary at the time cf the bill ſued, ſhe ouglit to give the 
plaintiff a better writ. Skin. £20. Nickels v. Shepherd. 

30. There are two forts of writs, viz. Frede naminatum & in- 
gominatum the firfſl contains the time, place and demand very 
particularly: the other contains only a general complaint, without 
the expreſſion of time or damage; as the action of treſpaſs, 
which might have been at any time done, and was intended to 
defend the eſtate itſclf againit the invaſion of the neighbours 
and ſcems to have been thus generally allow'd before the diſ- 
tinction of bounds z and therefore the vill only vas alleged where 
the treſpaſs was fuppsſed to be tone, and the plaintiſf might count 
©. any treſpaſs committed before tlie ſuing out of the original, 
G. Hiſt. C. B. 3. cap. 1. | 


For more of Place in general, ſee Minor (5), Maſter and 
Servant (8), Travers, T cclpats, and other proper Titles, ] 
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oc þ- ſued as ſuch tor the matter in queſtion. F. K C. 276. 


Plea an) Demurrer. 67 365 


Plea and Pemurrer. 


(A) Plea and Demurrer 12 Equity, Notes. 


I. A Plea 7s a ſpecial anſwer to a bill, or ſome part there, 

ſhewing and relying upon one or more things, as a cauſe 
why the ſuit ſhould be either diſmiſſed, delayed or barred. 
P. R. C. 273. 


2. It is of 3 forts, : 
| Lit, To the Juriſdiction. | 2 
| it is to be 


Sewn, that the Court has not juriſdiction of the cauſe; as if lands lie in a county palative, er exempt 
franchiſe, you may plead it, aud that time immemorial &c. (or as the caſe is) all ſuit at common law 
ana in equity, touching the ſame, have or cught to have Leen impleaded, and yet are 1mpleadable 
in the Courts of the (aid county palatine &c. before the Chancellor &c. aud notelfſewhere. P R. C. 
2£75.—0re pla only is te be admitted to the juriſdiction; wherefore if the def-ndant plead ſuch plea 
ms is not ſutticient in ite n2ture, or plead the matter inſufficiently, he will be put to anſwer. P R. C. 
275 — As ca to the ſubſtance and bodv of the matter, {> pleas to tbe juriſdiction ſhall be deter- 
mined incpen Curt. l'. R. C 27. — Cuil, Caiice 38 f. 184. 

Said, If 2 % be brousb „te Exchequer touching tithes, or other matter, and the defendant ex- 
hibits his bill here againſt the there complainant touching th ſame matter, the Court of Exchequer 
* E juriſdiction by priority of ſuit, and it may be pleaded in abatement of the bill here. 

„K. C. 275. 3 


2dly, To the Perſon. As to the 


ſccond, vize 
in reſpe of the perſon, it may be ſhewn, either that the plaintiff is by law diſabled to ſuc, as that 
he is oui ed, or rxcommunicated (which works a temporary diſability), or that he is atzainted &c. 
(which is a perpetua! diſability); thathe is a papr/# convict, or that the plaintiff or defendant is xo? 
uch a perſon ata, as feme ſale, heir, executor, or adminifirator &. and is not therefore to ſus 
So the defendant may plead ex- 
eemmunica'ion in the plaintitt, which mult be certified by the erdirary, enther by letters patents con- 


taining a poſitive affirmation that the complainant ttands excommunicated,. and tor what, or by let- 


ters teſtimonial, reciting quod {crutatis regi{teriis uv nitur &. and either of them mult be ſub Hg, 
and ſo pleaded. P. R C- 277. 27 *, Outlawry or excommengement ina precbein any cr guardians 
cannot be pleaded cr alleged in diſability, where an intant ſues or detends by him. I. K. C. 278.— 
Curt, Canc. 185, 186. | 


3dly, In Bar. P. R. C. 273. A plea in 

« | bar is com- 

monly where ſome foreign matter or thing is He, whereby, ſuppoſing the bill &c. true, yet the 

ſuit or bill, or ſome part thereot is barred, Sometim sit is an ac of par/iament ; as the ftatuie of 

limitation of actions, the ſtatute of frauds &c. Sometimes a record ; as a Common recovery 5 a verde 

at law; a verdict andjudgment Sc. Sometimes b:1þ a ftaiute and record ; as a fine with preciamas 

{rons according to the ttatute, ard five years nor-claim. Sometimes it is a matter in pat à8 42 ite 

feuſe; an accu flated ; notwithitanding which, a geſendant mult ordinarily anſwer a particuls ” 

fraud &c. if any be alleged. P K. C. 27:9. If the defendant's 1itle be paramount the plaintiff 'ws 

he may plead it in bar. S/ if the plaintiff has granted o rel-ufed his right te the defendant. SO, 4 

(eaſe, or a purchaſe fer a valuubie conſideration &c. may be pleaded in har ; the defendant by way 

ef anſwer denying aiy notice of the plaintiff's title or claim So, a /ong praceable pri, {/ion, as by 

years or more, may be pleaded in bar. P. R. C. 29 —Sometimes this plea is to the very ground 

and foundation of the ſuit ; as in a bill for diſcovery ot title &c. the cerendant may plred, that the 
complainant has conveyed the premij/es in queſtion, or bis right to them &c. e another perion. 

P. R. C. 279, 260,——41i/ or jeuerai oi the matters in bar may be p/caved tg. Somennies a 
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fut depending Bere. er elſewhere, is plended in bar. So a decree or diſi Fan in this Court, P. R. & 
280.—lf a decree is had, and the pity Drings a 6147 intending io review the decree, but does it by 


wey of original bill, and not it for , a v.41 of review, the eeiendart may plead the decree in tar, 
P. R. C. 280. —Curi. Canc. 87, 155, 


3. When a bid is iu the dijunctive, the defendant by his plea 
may take it eitller way; per Ld. North. Vern. 219. Hill. 1683. 
Creſſet v. Kettleby. | 
| 362 ] 4. The defendant cannot plead gr a proc/nmatign return'd, 
| nor can a plea be zaten on a genera! cammiſſian to take the anſwer 
only, and not to plead anfwer or demur; per Ld. North. Vern, 
275. Mich. 1684. Loyd v. Gunter. | 
5. Where the deiendant an/evers to part, and pleads to the reft, 
the plaintiff cannot put in exceptions to the anſwer till he has firſt 
argued the plea, or ovta'ned an order that the plea ſhall ſtand 
for an anſwer, with liberty to except to the matters not pleaded | 
to. Vern. 344. Mich. 1985. Darnel v. Reyney. ; 
6. If the plaintiff rep/res to the defendant's plea, he thereby | 
admits ir to be good, if it be true, and the validity of the plea 
can never after be conſidered, but only the truth it, as he 
proves it, or the plaintiff diſproves it. Ch. Prec. 58. Mich. 
1695, Parker v. Blythmore. | 
7. Tho! a plea in bar be a!/:2ved, yet the pl. intiſf may reply to 
the truth of it, and put defendant on proving it, aud may except tt : 
any other part of the dieb, . G. Equ. R. 184. | 
8. Pleas which tend ta upport turcug-doing mu? have the greateff i 
Arictneſt and exactngſi, G. Equ. K. 187. Caſcoyne v. Side ö 
well & al. | | | | 


CRETE ED EO OR PI 


(B) To Bills of Account. 


1. BLI was brought to be relieved againſt an gien by guar- 

dian for detaining infants, and to * an account of the 
rents and profits of the real eſtate. The defendant pleaded that 
he is 7emarnder-man in tail, if the infant die without iſſue, and 
that the gardine was d:1iſed ta hint, and he was made execu- 
tor, and the plaintiit had a legacy of only 108 left her. The 
plea was allowed, unleſs the will f0u!d be diſproved. Fin. R. 
200. Hill. 27 Car. 2. Corcellus v. Corcellis. : 

2. Bill was brought, was for an account of copartnerſhip, 
The defendant pleaded an award, averring the matter in qugſtion 
comprized in the award, The plaintiff replies generally that there 
was no ſuch award; and tho' the plaintiff ought to have ſet 
down the plea to be argued, and not to have replied to it, yet 
decreed that the deſendant account: but aſter (tho' that decree 
was ſigned and inroll'd) the Court ordered the deſendant only 
to anſwer over. Vern. 72. Mich. 1682. Farrington v. Chute 
& Ux. | | | 

3. Bill was brought by one incumbrancer againſt an aſſignee 
of incumbrances, and in poſleſſion, for an account, and that de- 
fendaut might accept what, it any thing, was due to him, and 

. plain 
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aintiſt be let into a ſatisfaction of his debt; but omitted pray- 
ing payment of the ſurplus to the plaintiff, On the account it 
appcared that the defendant was overpaid 400 J. The plaintiff 
then proceeded at law, and ſued a ſcire ficias on his judgment, 
and took out execution by elegit; after which the plaintiff brought 
| bis bill to have the 40001. towards his debt; to which the 
k matter before mentioned was pleaded in bar, and the Court 
allowed the plea. Jeiteries C. Vern. 349. Mich. 1685. Hale v. 
Thomas. | 
4. Detinue of charters is a good plea in bar of account in equi» 
ty, as well as at lav. 2 Vern. 33. Hill. 1688. Counteſs of Ply- 
mouth v. Bladen. | 
5. A. the mortgagee brought a B, e foreclsſe, and B. the 
mortgagor brought a e bill ts redeem; and it was decreed | 
| to pay principal, intereſt and cofts, or elſe to be forecl:ſed, and | | 
3 en payment to be let in. B. died, and the account being taken, 
the plaintiff finding the eftate inſufficient, brings a new bill of | 
reviver, and partly a ſupplemental bill, both to review the for- 
. mer decree and proceedings, and likewiſe % have an acts | 
; count of the aſſets of B. and therecut to have ſatisfaftion for a 
; bond which was given for a c:liateral ſeeurity with the mortgagee. L 363 } 
To this bill the -xccutor of . le de the former decree in bar, 
that the plaintiff e/efed his ſatisfafion, and had nit fo much as 
i ſuggeſted that that ſatisfafion avas deſfictemt; ſo that it does not ap- 
pear but that he hiay receive a dewbie fatisfnfiion for his debt, and 
that it was plain that he Hd not waved the mortgage by his bill of 
revevor. A. inſiſted that it was the practice of the Court, that 
taking out of proceſs, or making uſe of any counter Iecuritey = f 
was in itſelf a waver of the forecloſure, and that a mortgagee had 
always his elefizn to wave and open the forceloſure, and have 
recourſe to his bond or covenant, if he thevyg':t proper. But 
per Cur. the plaintit by his revivor has not waved the mortgage, 
or ſo much as ſuggeſted a deficiency ; ſo that the plea mult ſtand 
for an anſwer without liberty to except. C. Equ. R. 186. Hill. 
12 Geo. 1. Birch's Caſe. 


eee SES AR pang —__ 


„ * 
4298 
r 
, * 


_- 


to. © 0 of ee Ar To IPG VE 


— — — N 
rr —— — — 2 


(C) To Bills Diſccwery of Perſonal Things. fee n 
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1. BUL was brought ageinſt a clerk of a combany to produce 
the company's books of account; he pleaded that he it 
feoorn nit to ſhew or deliver the tad books withour the conſent 
of the malter and wardens &c. And becauſe the other defend- 
ants might be compell'd to produce the [aid books, the plea was 
allow'd. Fin. R 24. Mich. 25 Car. 2. Gregg and Stileman 
governors of Tunbridge ichool in Kent & al. v. Cotton & al, 
defendants. | 
2. Bill was brought againſt an executrix of an executrix to. dife 
eover the perſonal eſtate of the brit executrix, ſuggeſting that 
'twas the intention of her teitator that a moiety ot the eltare, 


ef which ſhe ſhould be polleſs'd at her death, ſhould go to 1 * | 
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be divided among the plaintiffs &c. The defendant pleaded 
that the was made executrix of the firſt executrix; and demurs, 
for that her te/?at2y had n power e impoſe on her haw to diſpaſe 
ber eftate, and that the had taken an oath truly to adminiſter. 
The plea and demurrer were both allowed. Fin. R. 31. Mich. 
25 Car. 2. Cowpland & al. v. Carter; 5 

3. Bill was brought to diſcover the perſonal eftiite of an inteftate, 
who was the plaintiff's grandfather ; defendants pleaded a deed 


J bargain and fale from ene adminiſtrator under whom they claim, 


and that one of the defendants is adminiftrator likewiſe to the ſaid 
inteſtate; and demurr'd, for that the paint has no title. And 


the Court allowed both the plea and demurrer. Fin. R. 44. 


Mich, 25 Car. 2. Newman v. Holder. 

4. Bill was brought for an account of the ſale of goods taken in 
execution at an under-valie, and of the equity of redemption of a 
mortgage, and of money received to compound debts; the defendant 
pleaded that before he bought the goods of the ſheriff, and 
afterwards, they were effered te the plaintiff at the ſame price for 


which he bought them; and pleaded a releaſe of the equity of re- 


demption of the mortgage for 6091. paid, and a receipt given, 
and a general releaſe trom the plaintitt to ſuch a day, and that 
the relcaſe was without fraud; and that by his anſwer he has 
given an account of what monies he received to compound the 
debts of the plaintiff. And the pleas were allowed. Fin. R. 111. 
Hill. 25 Car. 2. Dean v. Gavel, Briggs & al. 

5. Releaſes given on payment of portions were pleaded to a 
bill of d:i/covery and account of a will, and the rents and profits of 
the teſtator's real and perſonal eſtate, but without ſetting forth 
that there was any diſcourſe concerning the eſtate or lands of the 
teſtator when the releaſes were exccuted : the word plea was 
ordered to be {truck out, and defendant to anſwer the bill; but 
as to the other part of the bill, which demanded an account of 
the rents and profits of the lands, the defendant was not to an- 


ſwer, unleſs on hearing the Court ſhould think fit to decree an. _ 
account thereof. Fin. R. 117. Hill. 25 Car. 2. Ld. Herbert an 


Brownlow v. Mountague. | 

6. Bill was brought by a judgment crediter's adminiflrator, te 
&i/cover the inteſtate's perſonal eſtate ; the defendant put in an 
inſufficient anſwer, and ſome time after pleaded that admin 
tration was fince granted to anither by the Prerogative Court, 
which was a repeal of the adminiſtration granted to the plain- 
tiff, that being out of an inferior court. But the plea over-ruled 
with coſts. Fin. R. 233. Mich. 27 Car. 2. Carliſle v. Hardreſe 
the widow of the inteſtate. 

7. Bill was brought to diſcover a debt, the bond given for ſe- 
curing the payment thereof on the ſtating the account being loft 3 
the defendant pleaded the fatute of limitations, and demurr'd, for 
that the plaintiff did nit make oath of the band's being laſt, and not 
to be found. And the plea and demurrer was allowed. Fin. 
R. 265. Mich. 28 Car. 2. Latchwell v. Foſter. | 

8. Bill was brought again/? an executor of 8 citizen of London 


by 


F 
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by one intitle to a ſhare, for an account: the defendant plead- 
rd an inventiry ed diſcharge by the Curt of Orphans, and that 
having aſterwards reccived more money, plaintiſfs and executor k 
accounted, and gave the executor a relea/e of all actions, ſuits 
and demands whatſoever relating to the ſaid account. The 
Court thought this e ?/ua2ble plea, and not in bar, and that the 
plaintiff might reply to it, and take iſſue, as he ſhould be adviſed, 
| without colts on cither tide. Fin. R. 327. Mich. 29 Car. 2. 
| Banks v. Banks. | 

9. Bill of diſcovery was brought by admini/iratir for the per- 
ſonal eſtate; the deſcendant pleaded that the adminiIration is li- 
trated on account of a will produced, in which the adminiſtra- 
tor is made exccutor ; but the plea was over-ruled, as contain- 


ing no cquity, Vern. 106. Mich. 1682. Wright v. Blicke. 


1 

| | 

HE (D) To Bills of Diſcovery of Ties. bee!F) 11. 
: t. PILL was brought to d the title of a member of parlia- 


ment to lands, ſuggeſting that they were conveyed to him 


"Das Ao 


en purpoſe to hinder proceedings at law by his privilege. He plead- 
p 1 ed a mortgage from another of the defendants for a conſiderable 
; ſum of money not paid, and ſo diſcovers nothing whereof the 
k N plaintiff prayed a diſcovery as to his title, eſtate, or intereſt in 


the premiſſes; but the Court over-ruled the plea, and ordered 
him to anſwer the bill. Fin. R. 205. Hill. 22 Car. 2. Holland v. 


. 
f Bludworth and Parker. | 
F 2. A bill was brought to d:/cover a fi. le to lands, and a m— f 
- The defendant ſets forth the date of the deed, and that the | 
9 plaintiſf for a valuable confideration conveyed to deſendants father, : 
t and then ſets forth a verdict on full evidence, and pleaded the i 
£ | ſame in bar thereof, and of ali other demands in the bill, and | 
* | demurs as to the diſcovery of the purchaſe deed, it being the 
wi 4 plaintiff's own act, and will ſer e Cu i help to impeach the | 
Si 13 ſame if there ſhould be any de!_ in the body of the deed, or j 
| in the form of executing thereof; and to diſcover the names and | 
2 hobitations of the witneſſes would be to pie the plaintiff and the 7 
n other defendant ward an opportuinit; 0. 7.mpering with them in | 
&} order to ſtifle their evidence. The Court allowed both plea 9 
t, and demurrer. Fin. 205. II Ill. 22 Cai. . Hellam v. Grave. 
1 3. Bill was brought to diſcover a lige to a term jor years, the f 
d plaintiff claiming he reverſion. "The defendant pleaded that I 
ſs be is ſeiſed of the inheritance by ſeveral conveyances for valuable k 
conſiderations, and has enjoyed qu2et'y for 50 years. The Court f 365 J 1 
2. allowed the plea, but left the plain to reply, and proceed as 1 
; he ſhall be adviſed. Fin R. 265. Mich. 23 Car. 2. Peacock v. # 
＋ Neale. 9 
ot 4. Bill was brought to , an old ſettlement. The defend- | z 
ns ant pleaded that tenant in tail in pofleiton levied a ine, and ſuf- ; 
fered a common recovery to bar the entail, and declared the uſes 4 
n te himſelf and his heirs; the plea was allowed, With liberty for q 
37 plaintiff 
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plaintiff to reply. Fin. R. 306. Trin. 29 Car. 2. Rofs Bi 
Pudſey and Stephens. | 

5. Bill was brought by iſſue in tail to diſcover a ſettlement ; 
the defendant pleaded that the plaintif5 are baſtards. And a 
trial at law was directed upon that point, and that defendants 
pay the plaintiffs 5ol. to carry it on; but the money not being 
paid, nor the trial had, the plea was over-ruPd. Fin. R. 324. 
Mich. 29 Car. 2. Devercux v. Devereux and 'Thelwell. 

6. Bill was brought to d deeds concerning lands which 
the plaintiff claim'd as heir. The defendant pleaded that a fine 
«vas levied, and the uſes declared by deed, under which the defend- 
ant and his anceſtors had quiet enjoyment for 60 years ; and de- 
murr'd, for that the plaintiff hath 2 /er forth the time when any 
fettlement was made by the anceſtor, and under which the plain- 
tiff claims a title, nor the date thereof, nor that the plaintiff, nor 
thoſe under whom he claims were in poſſeſion of the premiſſes for 


60 years before the bill, nor when they were in poſſeſſion; and 
- both plea and demurrer were allowed. Fin. R. 336. Hill, 


30 Car. 2. Fith v. Courtney. 

7. Bill was brought to diſcover a title to a houſe in London burnt 
down in 1666. The defendant pleaded a decree of the Court of 
Judicature for rebuilding the city, and demurs; for that the 
plaintiff is barred by the ſtatute far rebuilding, and If not barred he 
has a proper remedy at /aw as any other reverſioner hath, the 
privity being made and continued by act in law. The Court 
over-ruPd the plea and demurrer, and ordered an anſwer in chief. 
Fin. R. 427. Mich. 31 Car.-2. Culpepper v. Wigg & al. 

8. Mortgagees brought a bill to diſcover HOIY and v 
ate the mortgagor had in him. Ihe defendants pleaded two 
ſeveral ſettlements whereby the mortgagor vas only tenant for 
life; the plea was over-ruled, becauſe the defendants did not 
- by ꝛbay of anſaver to admit the tenant for life to be dead, that fo 
the plaintiffs might try the validity of theſe ſettlements at law ; 


for if they ſhould expect till tenant for life be dead, their wit- 


neſſes that could prove the fraud might be dead likewiſe. Be- 
ſides, the defendants pleaded theſe ſettlements to be made after 
marriage, in purſuance of promiſes and agreements made before 
marriage, and did not ſet forth what thoſe promiſes and agree- 
ments were, Vern. 139. Hill. 1682. Ld. Keeper & al. v. 
Wyld & al. | 


OD. 2) To Bills of Diſcovery of Truſts. 


1. BRILL was brought for diſcovery of a truſt of an eſtate pur- 

chaſed, and if defendant had not the money from the 
eſtate of the ſuppoſed ceſty que truſt the anceſtor of the plain- 
tiffs, and to have an account. The defendant denied the truſt, 
and as to the money he pleaded a releaſe of all demands concerning 
any money received or diſburs'd by him for (Mr. Cook) the an- 


ecitor, or for or concerning Mr. Cook's eſtate ; and that if any | 
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of the purchaſe- money was raiſed out of his eſtate, it was in- 
tended to be releaſed thereby, and demurred; for that if the 
money was raiſed gut of Mr. Cook's eſtate, it was not fufh- 
cient to raiſe a truſt, or to diſcharge tlie de feudant againſt the 
executzrs of Cock; becaule they were nt parties to the ſuit; and 
that defendant ought not to 3 the profits 2, ths truſt be 
2 Ordered, that till a probable proof be made of the truſt, 
the demurrer Qrall ſtand. But as to making the executors of 
Cook parties, the demurrer was over-ruled, Fin. R. 4. Mich. 
25 Car. 2. Altley v. Founcam. 
2. Bill was brought to d//cover on what tri? a leaſe was made; 
the defendant ple: ded a decree made egainft : the pluzntiff, and a 
diſiniſſian of a former bill; and demur 5 bec. wic it is to draw again 
ills e: One iticen n matter alrea dy deter hett ned, and for that a decree 


5 1 
62 7711 Se altered by 4271 EL 17 mn tl] 7 But ' $4 2 18 Ct fe the plaintiff 


having got to himfelf a nere ite b pure gin the ice and the 
original | cafe, he Rands'? in the place of the fe ofttor and his ori- 
ginal leilee, fo that now ſuch diſcov ery is juſt and reaſonable; 
and ordered the defendant to antwor as to os truſt charg'd be- 
tween the See 0 and the original leſſee, and on what truſt 
the leaſe was aſſigned to him, ind] 11 after p: ayment of the mon ey 
the cſtate was to return; and the benefit of the plea was fav'd to 
y 


the hearing the cauſe. Fin. K. 228. Trin. 27 Car. 2. Aſtry v. 
Ballard, 


(E) To Bills of Diſcovery. Want of Partres, 


1. DILL was brought againſt an admini//rat;y by a creditor to 
diſcover judy gments, ſuggeiting them to be fraudulent 
Me defendant ple: ded the ſtatute of Himitilins, and that be fore 


the exhibiting the 155 his adminitratign was repealed by ſentence 
aſs 
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were allowed. In. N. 303. Trin. 29 Car. 2. Rumney v. Mead. 
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der u.chz-· (F) To Bills of Diſcovery. That he is a Pur. 


chaſer &c. 


1. BILL. was brought by aſignee ef an equity of redemption 

againſt the mortgagee an d mortgagor to ſet aſide a releaſe 
made to the mortgagee in fee after notice of the aſſignment. 
Mortgagce pleaded the rele. fe for a valuable confederation, and 
that the mrigogor had brought his bill for a reconveyance (which 
was decreed, but after difmitled by conſent of mortgagor and 
moitgazee', and that the faid bill was diſmiſſed, and the iaid di- 
miſſen ſig u' on: : enrol" The plca was ow 'd, but luft the 
pla ntiff to reply, and take iſſue if he thought ft. Fin. R. 46. 
Hill. 25 Car. 2. Madge v. Wheeler and May. 

2. Bil was brought to d e; the defondant pleaded 
t7v3 erde (w hereof; ne Was at 3 1 jurgyments in ejec ment 
by his f tha er, ard a writ en, and a convevance to B. for 
a valuable confideration, ard a cc avey ance by B. for a valuable 
conſideration to the x ain tiff. x - a was allowed, and bill 


diſmitied with coſts. Fin. R. „ HL 25 Car. 2. Pitt. and 
Lad Y Cn AV 1018 V. Hill A! 1d Br ade * 
3. A. indebted to B. in 260 l. 4%½18 NS Over 49 P. the benefit of a 


. decree ag wy C. Afterwards A. ogreed with C. to veleaſe to him all 


C 367 J 


beneñt of the decree; and all ſuits and demands. B. brought 
lis bill to #7 of de fe releaſo, C. pleaded the releaſe for a valua- 
Je confideration, and that he had mo ratice. The Court allowed 
the pl-a; and there EN ſeveral ſecuriti-s mentioned in che re- 
Jeaſe as made over bf C, to J. in conſiderat: on of- ſuch releate, 
decrend thoſe ſecuritigs to be made 7004 to the plaintitf B. to 
enable hin to receive latisfaction for the 2tol. and A. and 
C. covenant not to releate ſuch ſecurties till B. is ſatisfied: Fin. 

R. 218. Trin. 27 Cat: 2. Hockes v. Simball. 
4. Bill was brou ght to difcrver te, and to evemine Wite 


neſies de bene t. The * pleaded that IC 15 a phy, halor 


for a valuable conſideratic . and without notice; ard demurr'd 
as to the examining witreſſes, for that he is a real purchaſor, 
and the pla zintiſt . ry mel CU itne/ es by a pus ticiite ＋ ſti tute to 
aprear in ny Cc urt t o give their evidence, or recover de mages 
again ſt them. The Co wrt allowe 1 the plea and demurrer, and 
that ſuch depoſition as had been alre dy taken de bene eſſe b 
ſoppreſfd. tin. K. 255. Trin. 28 Car. 2. Ey erenden & al. v. 
Wande &- al; 

A noe nee Was made in confideraticn of 20 l. The 
pill ! ſurgeſted that it was in rruft fer the plaintiff and 10 mon-y 
paid, but tat it was to ſkreen tlic plaintiff from other Creditor: 53 
and thereiore prays a Fe=C9HVCAnce. The detendant pleaded 
that the Plaintuf vas inde bred to him by bond 250 l. which bond 
defendant delivered i to lei-, , and thereupon plaintiff gave de- 
fendant a relecfe of all bis right Fc. The Court ordered, that it 

defends 
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defendant would poſitively ſwear that plaintiff was indebted to 
kim 2501. for money reaily-lent and paid before the bond given, | 
and that all was due when the conveyance was executed, then N 


” the plea ſhould be allowed. Fin. R. 335. Hill. 30 Car. 2. | 
ö Hart v. He dard. 
; 6. Ine detendant pleaded that he was a purchaſor bona fide 

| N for a valuable conſideration ; but there being ſeveral badges of 

7 q fraud alleged ia the bill, which the defendant denied in the plea 

5 1 and n;t by <vay cf a Heiter, the plea was over-ruled: Vern. 185. 

5 Trin. 1083. Price v. Price. ; 

hi © : 

id 4 4 : FO 8 5 

7 | (G) Former Suits, Decrees &c. See (P. 2) 

1e | | | | 9 

6. rc. 4 BILL was firft preferred in the Court of Requeſts, and the | 
4 <* ſame being mittaken, another was preferred in Chan- , 

:d | cery; the defendant pleaded the procecdings in that Court. 

nt 8 But it was over-ruled, Toth. 84. cites 9 Car. Samuel v. | 

or | Samuel, | . 

le 3 2. Bill was brouglit by an heir againſt leſſees to have an ac- Yell. Ch. 

ill 4 count of profits, and dies; the next heir (an infant) revives the = Wy 

d ſuit. The account is ſettled, and the infant at 19 years old ef Stick- 
and his guardian take 93 l. ſurplus of the profits from the leſſees, od . 

„ purſuant to the decree. The infant coming of age takes admi- Lo 

all niſtration to him to whom he was heir, and exhibits a bill ori— 

U ZSinal without taking notice, of the former ſuit. The detend- 

as | ant, the ſurviving truſtee, pleaded the former decree and payment 

ed | in bar; and the queſtion was, whether the plaintiff, having had 

133 excount as heir, ll have it again as adnini/ratcr ? and the plea 1! 

5 - over-ruled. 3 Ch. K. 77. 1072. Strickland v. Lock. 5 : 

to 3. Bill was brought by the heir at law to a;fcover a revocation A decrev | N 

9 „a til, under which the deſendant claimed as a purcbaher, and 4 1 

my. pleaded angtrer bill in the Exchequer fr the ſame matter, and after Faedeguer | 
f a full hearing died, and the difmiſſion Foned and iuralled. , rwe 9 

is | The plea was allowed. Fin. R. 182. Hill. 25 Car. 2. Baſſett Fs 

/or | als. Seymour v. Nofwortiy. Cridgros ib, 


rd { to e 


a cd for ai inhabitants there te 81rd at the NH mil's; and this decree was Jad 70 
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oy any v, and alicrwarus uſhroed inthe I uje of Peers; and now this 2il7 was brought in Chancery 
to | ber invet icant on Bugnuithiy to prevent multiplicity of furts, and to examive witneles in pers 
* 5 petuam rei memoriam, and i di cover evidences in the detendaut's Hands. Aud in the hilt they de- 
f 4 ny that there 19 any inch cuſtoni {Cr rid. £ &C ind alledge that the tor mer decree in the Exchequer xz 
| was obt:1ned by coliuton, and that the de tendants wouid not bring any action at IW, *t1i] the Y 
ae pluntiff's witncifes were dei; and they hkewile pray a diſcovery, whether the inhabitants in | 
w 4 new foundations, as well a> uid, are obliz-d to grind at the King's mills? To this bill the defendants 1 
pi-aqca the tormer decree in tne Exchequer, ard affirm »nce of the Houſe of Peers in bar, and alte | 
; qe murrel tothe bill, but had not, as was aftirmee, denied the eollution charged by the bill; and the 
he Court hend, that die tenor of the bill was directly to qusſtn the juſtice of the former decree, and 
n'y ' that the charge of colluſion need not be duſwered, being only inferted to give the Court [ 68 
ZE quriſdictiong and if there was any redrels, it mult be by application to the Houſe of 3 g ; 
ws Peers, Mich. i649. Abr. Equ. Caſes 135. Jay & al. v. braine, | t 
7% | | ' 
2 4. A former bill depending was pleaded in bar to a ſtcornd ; | 


4 but though both bills were of the ſame matter and effect, he ; 
tit g 
d- CG E 2 latter | 


_ 


. Fin. R. 


Plea and Demurrer. 


latter had ſeme new matter. Ordered, that ſince the plea was 
good, the plaintiff thould pay the uſual ceſte of a plea allowed. 
But the deiendant to anſwer the ſecond. bill, and the former 
bill diſmiſs'd with 20s. coſts. Chan. Caſes 241. Mich. 
26 Car. 2. Crofts v. Wortley. 
8. Deſendants pleaded a jzrmer decree made in a cauſe, in 
2. In Which defendants were plainriits, (but againſt another perſon 
Caſe of not party to this uit, 3 the now plain titi was no party to 
Coke v. that), and confirmed upon an appeal; and demurs, for that this 
Biber and pill contains the ſame mittors as were in iſſue in the formes cauſe. 

Verdon. J 
And the plea and denn, was allowed. Fin. R. 124. Mich. 


Tr. 27 Car. 


6. De fendant pleaded a fermer li de / endi ng 5 and brought by 


1 P EY 8 ? -. * 5 
the ſame plaintiſf for the fame 1 and dem ,urred ; for that 
4 . * 1 * 897 * 
there was ng equity in the bill, and that the fame being 200 ſheets 
w > 1 of IE. . 
OC: 1 N 458 Ku! ed with repe >2t1tions, fat ol: vie ly ala tnpertinete 


cies, The plaintiff's counſel inftited that by reaſon of the de- 
murrer he could not procure a Hence to the Iafler, to ex- 
amine if a former ſui was depending or not; ſo the 3 
was over-ruled with cells, and a reference to the Maſter to e 
amine into the former and this bill, and if he found it for the 
ſame matter, then to oy. coſts for deiendant. Fin. R. 179. 
Mich. 26 zar. 2. Dumiord v. Dumford. 

Plea of a fer mer drove and that deiendant made convey- 
ances purſuant to it; and demurr'd, for that the > pl: laintiff is con- 
cluded by the former 8 and therefore ought not to bring 


* * N / 1 
an criginal bill fer any matter in iſſue in a former Ca: ſo. Tin. R. 


#* 
230 8 25 ir 5 3 . Za Col % — * Bilhop. 
GO 211 b _ = 1 y 1. _ 
8. Bill w as brought to be relieved for goods in the defen 4 
* 9 Ka + "A of 1 * SES . 1 * 1 - ' . 4 oF * . - 
ant Bands. he 11 ant Pleaded 4 72 9797 77 71 for the ſan: 


matter, which upon hearing the cauſe was 2 { and an His 
Lrought tor the fame. matter, in which the plaintiff avas nous 
ſuited, and that there was a prdgment after a Ds 7 on full evi- 
dence, which was attirmed in err. 1 5 and the 14 2 was allowed. 
Fin. R. 239. Mich. 27 Car. 2. Cornel v. Warren and Ward 
& al. J 

A decree of yg. A former decree being 8 in bar, it as Ob Diected that 


4 7 * * — . * 
" J 2 - - pf ; = 1 1 oy {, » 
„ the diſmi//izn and decree could not be pleaded -, becaule the 
** fag . - * Ins 5 1 3 5 7 I „ = N . * 7 z 1 4 1 HRA 
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var te a new it that it was a ſuit fill in being, then the plea was a pica in 
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ending, and uch; 1 CENTS 4 4% examine the uuth of it, aud ſuch plea is 
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10. A plea on a former juit de cpend ing here for the ſame mat- 
ter, need aut be ſei du wilh the regiſitr, being a matter record- 
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# 0 * 5 * * — * * = . -— 
ed in this Court : but if the plaint::1 be not ſatisſied with the 5 P. Curt. 
/ 3 * . - ane. 179. 

plea, it ſhall be referred 13 a wg: ter to certi;v the truth thereof; _—_ 


y 


and if it be determined agar iſt the plaintiſt, he thall pay the de- ginal bill 


: tendant 5 4 4751 4. P. R. N "© y h 14 bern 


| HR oht * 
— ! ! 1 13 * o® 7 brought Oy 
& = 1 Yr YG / 1 * 1 ” 4 
S 3s U uch reference mi! wt 1 $236 0 1red 9 4 — D: Untitk, 444 (a an ad m1 


4 ' F , * 1 - * * 

report thereo n, within a mi ih next alter filing cn Dea; Otller- niftrator of 
i 

l , g 1 c 7 IF — ics -- Y i 1 % ti . » - 11 Ly * 6) « 

wile the bill! it nds Gul 158 It | ] Se wall IOO Cole. 2 4 as * 


/ : 18 
C» * 5 - : CIT 5 * 

4 CE 281.— 8. þ r Calle. 1 0. the 2 Im = 
Hiſtr Or 

died, and 2 bill of revivor was therenpon brought by the ex-cutor of the adminiſtrator. This bull 


was thought to be ron and there: on another bitt of re vi or Was i rought by tne {ime pl until » 
having taken out adm! 6 tion de bonis non to the judgment-crediter kimfe!'f, and in the 
bill of revivor defcrizel himfelt as executor to the zadminittrator, and hkewife as adminiſtra os 
bonis non of the origin ſuigmentcreditor. To this fecond bill of revivor, the pen- xr Fi ] 
dency ot the form: was plended; rorenpon it was relerred to a Matter, to examine = 309 
whether the ils were for one aud 145 The Muſter made a ſpecial report, whereby 
he certified that the utter dill related to the ſame matter, and that they were bath brought bythe 
me perſon; but that they were brought „„ Fee n the didorent rights thackave been mentioned. 
Thereupon it was moved, ti:at the firtt bill of revivor might be diſmif d with 20s. colts ; than 
plea might be tet aide, and that the ſuit might tand revived on the fccond bill. — Lord Chancellor 
The practice unter this order has been, that when a reference is made to a Maſter of a please 
pendency ol a former ſuit for the ſame matter, it the Maſter reports that doth bills are tor the fame 
utter, the plea ſhall be altewed and th ty is intitled to cots, and the * in ſuch cafes, cannot 


4 
* 
* = 5 L 
1 , ? 4 * 1 11 _ * 7 — 1 * 1 3 1 1 » - * 
3e let loben to be argued; for then tir: vou'd be two dilatorie,; but th ple 1 15S ipſ facto over- 


I Ss 14 A a i 1 1 * 
ruled; and therevpon the plain takes ont a! nd lor 51. C its, in ike manner as upon the ar 
* 4 a x % # ' bo . . Ez ** : 5 — . oc : 
euinz of a plea. In the pretent cate, the Matter has Cone neither oi thele things; for he hagenty 
made 2 fnecial report, and let the matter to be determined be tie Court. i 32reupon the matter 
now comes on by motion; 2 d one PITT ot IT 13, that the e nas not Had in the way; and the 
tungation of th: part ON the MOyON If, m Were UC ſame ve: {ou ſues in GCNTerent rights, 1015 the 
Same as it there were differnt perſons; and this is certainly true, tor which resten the p ea muſt be 
. — * 4 * * 1 8 — . — * 
jet ande. However, it mut be fet alnde with coits tor two reitons; it becautle ths p aAintin gave 
{ Lak. 576 17 f = * 5 ] 0 | { 1 * I 2 * 9 43 = 1 the fee 
4 k * - ! - ' 4 
4 18 I. re 1 VO * the þ I \ 11 . 1811 Nee! { 1 CO £ aan 18 — * 3 28 0 \ 3 «> l 
untrator de do the orig lement-Cicahor. Barn. Ch. Rep. 83, $4, $5. Paſch , 
Hy Zins v. the * Jr 29. Mail) Y3 JC } 
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17 be depending at cgnien Linw, or in anv othe S. b. Curt. 
12. 1 4 fri e d 5 + 12 R & 3 412511 ifs $i 44 3 01 111 An Othe r Vie * 1 * 
: „ 133 3 C anc. 176. 
fer LOT court, it HHLUIY Oe ple (lilly 42110 the CEICcNn {fant mall not be 7 
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between the ſame parties for the ſame matter. P. R. C. 28. 
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again nit tie defendants for ſeveral /ores in their ftock, and after 

a fixth part of what he was intitle to from the defendants 
5 "the Maintif, who now brought this bill for his! part: the 
detendants plead, d that Po- ant bad before brought his 5740 for fe 
veral ſhares, of which the pl. 1 s 19% demand was part, and 
that the former ſuit was / depending ; but becauſe he had 
nit averred that the de fendants had : ap; heared to the former ſuit, or 
put in their ai alwer, i that the * were 2 much as fe rue with Pics 


% tO appear, the plea was diſal lowed ; for *tis no ſuit depend- 


— 4 
— 
—— 
Cn 


ing till ihe parties have appeared, or 3 lerved to appear, but 


O! ily a piece of parchment thrown mto the oHICE, which may lie 
there _ ever, and never become a ſuit; but it the former tuit 
depending had been well pleaded, the Coun was clear of opt- 
nion it would have been a good plea, tho' the bill was brought 
by another perſon, and not by the now plaintiff; for otherwiſe 
the plaintiſf in the other ſuit, after his bill brought, might align 
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Pes haves to 20 ſeveral perſons, who might each of them brin 

everal bills, and fo harraſs the deſenda: its for what the fir! 

ſuit was ſuihcient. Abr. Equ. Cates 39. pl. 14. Trin. 1729. 
between Floor and Wellh Cor per Company. 


(II) That it is a Matter at L ao. 


1. 5. . was brougnt to be relicved againſt a verdict and judge 
ment: the veiendant pleaded the werdiff and Jud; inen, 
and that ail the matters % 1 89 Wm ti,e bill were e. Kane at {aww 
and to angthor part of the bill, which ſeeks relief for the 40 
tendant's diet ard Haeging at Hog plaintu” 5 lioulc, the defend ants 
demur, for that the plaintiff bas her remedy at law. The plea 
was diſallowed, and defendants ordered to a intwer, a and that the 
plaintitt mould be concluded by ſuch anſwer, and if defendants 
ha!l not in their a: ſwer diſcover that forme of the gods tor 
winch they had got a verdict do belong o the plaintin, then 


Plat atiff ſhall pa y them full coits of ſvit. But the demurrer was 
allowed. Mich. 26 Car. 2. Fin. R. 171. Armſted v. Farker 
& Us. 


7 
larly c tained; the de fendant ple caded 7 A 7 veg ment, and hkewite 
demurred ; for that if the judgment was cht incd as luggetted, 
it is exominable cu in tte Curt where i: 200 obtained, and not in 
this Court, Ihe Court allowed both the plea and demurrer. 
Fin. R 204. IIill. 27 Car. 2. luddleſtone v. Aibugg. 

3. Bill was brought to be relieved againtt a 2 of inquiry exe— 
cuted <vithout native given to him or to his attcunch, aud that the 
judgm ent by as not fairly obtained; defendant picads and Gemurs, 
for that the remeny i. at law, and pica end dcn. urter ailowed, 
Fin. R. 335. Hiil. 30 Car. 2. Boyce v. Lomax. 

4. Indeb. Afl. was brought {or goods told and delivered, and 


2. Bill was brought to be relieved a zaiaſt a jurgment irregue 


a verdi a for the plaintiff; the defendant brovght a bill ſupgett- 


inz that he was maſter of the buck Lounds, and acted only in 
. Sean 75 7 5 He, and that the Kir 8 ought to pay for thoſe 
goods; the de: op ant pleaded the we: Ae and judgment, and that 
the plaintiff had infiited on the ſame matter at law, whcre it 
was ruled with him] and that a writ of error being near ſpent, 
he now brought this bill fr delay ; ; and den ured, tor that the 
matter was conufacte at tw, and the bill contained no equity ; 


but it was over-ruled, and defendant ordered to antwer the hill; 


per commiſſioners. 2 Vern. 146. Trin. 1650. Craham v. 
Stamper. 


(I) Limitations. Staines, 


1. BILL. was brought to have ſatisſaction for 2201. paid by 
plaintiff's huſband for the ule, and by direction of de- 
fendant's huſband, as appears 57 a ncte cr letter wrote by de- 
1cu dalle 


F 4 N n _ 
Fi 7 of I n hen af * FI - n 2 5 . TY 
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fendant's huſband to plain! o 5 band 22 vears before, and 
charges the defendant to ſet forth, w ether the note now intitted 
on be not the proper hand writing of her hutband, and further 
charges 1 wich aflets ſullicicnt to pay Sc. The defendant 
pleaded the Szat. 21 Fac . of bt. allen, but per Cur. dus pica 13 
not good, ers pl. int charges a diſcavery 9 the nete, and if 
it is her huſband's hand writing, and odere Ae the defendant to 
anſwer to that matter, aud i that the phaintiſt might proceed at 
law on the note as he ſhall be adviied. Fin. R. 14. Mich. 
25 Car. 2. Downing v. Kirby. 

2. Bill was brought by 2 Judgment-creditor to diſauer the 
ate of the debtor who Was dead inteſlate. Def. endant demur— 
red, becauſe the auminiſire Zeri, Net niade a pA ty, 12 detend- 
ant being only debtor to the inteitate, and alic pleaded the ſta- 
tute of ltnititios, the contract between the defendant and in- 
teitate being above fix years lince; aid both the piza and de- 


murrer were allowed. Fin. R. 303. I rin. 29 Car. 2. Rum- 


ney v. Mead. 

. A bill was brought for an account of a real and perſonal 
eſtate, and to have the fame applied towards ſatisfaction of a 
debt; the defendant pleaded the ſtatute of limitations. The 
Court decreed, thut where buth eſtates are lubjec ted to the pay- 
ment of debts, if the perſonal is tuthcient, the _ is no further 
to be accounted for; but if the real effate is ep charged with 
the payment of devts, then ſo long as it remains lube to the 

Yayment tlicreof it will draw 6:77. 7 16 s to as account at _ {ney 
wer the perſonal eſtate ought in tlie very nature of the thing 
to £9 111 calc of the real eit ate, and tele ſote the ſtatute of A ig 
rations cannot interpoſe or be any bor to an account thereof; 
and fo over-ruled the pla as to the ſtatute. Fin. R. 458. 
Trin. 32 Car. 2. Davis v. Dee. 


(K) Outilawry, ( 371 ] 


J. Mere a man was outlawed, and /d as exerritor to au- Outlawry in 
ether, the plea to the fame was over-ruled. Toth. 129. . 


x c Or 

cites 12 Jac. Arnold v. Arnold. a 
tor is no 

good plea; for they ſue in auter droit. P. R. C. 277.8. P. Vera. 18. T. in. 1083. Rilugrew 


V. Killizrew. 


A plea of 2utlaqory was one er- ruled becauſe it was not put Teing caly 


7. X > the co mea 
in — oath. 2 Vern 37. Hill. 1688. Parrot v. Bowden. "corn 
il-ntity of 
perſim it was allow'd good without oath; per Cur. Ibid. 198. Mich. 1699. Touk v, Took. 


Kuled accordingly by Ld Keeper. Chan. Caics 258. Hill. 20 & a7 Car. 2 


3. An information is exhibited by the attorney-general of th 
Dutchy Court in behalf of one part owner of conl mines aguinſt 
the other ſor not contributing to the charge of working them, 
by which the King would loſe his duty; the defendant pleads 

G g 8 4 gutlarory 
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eutlawry in the relulon, and held good; for the relator is to have 
the whole bencfit or loſs of the ſuit, nnd the King not directly 
concerned, and very. little by conicquence. Ch. Prec. 13. Prin. 
16990. Attorney-General at the relation of Vermuden v. dir John 
Heath. 

4. If outlawry is pleated, the record or capias thereupon 
muſt be pleaded /u6 pede /rgi#is,, and is uſually annexed to the plea. 
F. KR. Co 


5. The defendant may plead and r- as many outlawries as 


| 
6. I outlawry ple aded be in a ſuit for 15 / very duty, or 
thing for aubicb relief is fought by the lt the pica will of couny 
be dituwtiowed, and the plamtitt thall have a ſubp: na againſt th 
gete cant for five marks colts, and to make a beiter fed 


* 1 3 a 4 R 16 n 1. 7 
If a plaintiff qink a plea of outlawry infuſhcrent thro 
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1. Contracted to fell land to B. and B. aſſigned it to C. 
9 on a bill A, had a decrce againſt B. for or performance, 
he being the party to the contract, but decreed that C. ſoruld 
fland in 7A %, Ii. and ind, muy fim aguinſ{ that and all other de- 
Pl 
Cite. Alt CF this B. (177 EE. Catile to an acc. Ty. (17, 4 mutual ener 
ral releaſet gi v. bs in nvhich the words, all orders and fecreet of the 
Court of Chancery are inſerted; afterwards pen petition A. 
bas an order of or niere/? from the time of B.'s taking ps Illi, 75 
amounting to 7 col. ſo d upon the decree made before the Tele ale 
awer given, B. _ h14 bill to compel C. to pay it, he bein 
by the decree to {tan 4 in B. 's place. C. pleaded ie releaſe ſubſe— 
quent : ts the decree, and it was allowed per Cur. tho' it was not 
taken notice of at the time of {lating and ſettling the accounts. 
G. Equ. R. 184. Hil. 12 Geo. 1. Waters v. Glanville. 
2. A bill was ag ** an cxecutor to have an account of aſſets 


= 


—— 


4 A 3 I 7 5 f i V ” 5 1 - 7 - 8 4 
and ſatisfaction ot a debt of 6601. fecured by judgment againſt 
. "1 P 1 4 7 . * 
the teſtator, alcging a devaſtavit &c The „ »y ſche- 
a 0 — * 
dule ſet forth the affects, and denied by her anſwer any waſte ; 
I 


and for plca to ary re lief Taid, That te/Iatgr was in execu'ton on the 

ſaid judgment in hi 1 hie-time, and «vas diſchnrged from reg 7 

the exprejs arder of the plaintiff, and therefore plcaded ſuch dit 
charge 


c 2-43, +4 150 2. 0 yu. ounſon. 
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charge in bar, ſuch diſcharge being a releaſe of the debt eee in 
law and equity, and the plea was allowed. G. Equ. R. 19 
Paſch. 12 'Geo. 1 Bcatniff v. Gardiner. 


(M) After Verdidt, Nonſuit, Judgment &c, 


Se: 1) pl, 
1 


2 
y 2. 


I. Ar ee becauſe the defendant had execution at lac, A. won of 
over-ruled. Toth. 139. cites 10 Jac. Artion v. Wol- 5.7 


15 J. which 

verſton. be up ace 
unt did 

own do be due to A. Whereuvon A. broraFt his action of ny we and declared on an nd bitatus af. 
ſu.apiic for 1501]. and upon a! 114111141 ap taverunt for 150 l. To wi B pleaded non aitlumpfits 
and on a ul a v,, pajr'd fir y igol. e en au, 1d he hath Gon taken out judgment and 
exccution, B. droughca bil; bur 14 retpect there wer o ty d+mages recoverec, whereot =p jurors 
u e ihe p ober judges, ad fol hatt - il was erhibited tier judgment and execcit.0: ly . demurs 
and plead, ang demaiids udgmaunt, whether he thall farther aniwer that part of the plaintiſf s ball 
as cone us tize verde e 11 qu4- nent. This Court allowed tne pica and demurres. Chan. Rep. 


2. Bill was brought for a mad of 15s. per ann. in lieu of 
tythes, the deſendant pleaded a verilict an d Judgment? in debt, on 
2 E. 6. . againſt nc of the deiendants for not ſetting 25 rth 
tythes &c. and the plea was allow'd. Finch's R. 13. Mich. 
25 Car. . Bluck & al. v. Elliot. 

3. Bill was brought to be relieved ag? inſt a word and judge 
ment and an -agre eement fit e. s defendants plea ded the agrece 
ment and a former bill brought for the fume © ehe tt 2 d. The Plea 
was dilallowed ; but ſince defer adant in the action ö = brought 
a 20 of error on the judgment he might proceed, and 1f the 

judgment be alürmed it hall be with a ccilet executio till the 
3 r of the cauſe, and that the plainti do within 4 days pay 
the money recovered at Jaw, in 0 Court, and the defendant 
Weſtland, who recovered at law, to give ſecurity to abide the 
hearing '&c. Fin. K. 223. Trin. 27 Car. 2. Child v. Weſtland 
and Ingram. b 

Bill was brouglit to ſapply a defective execution of a 
power to make leaſes. The deiendant pieaded, that then a ſpe- 
cial verdict at law, judrment was given that 100 leaſes avere wid. 
The _ was allowed and the <7; diſminted. Tin. R. 275. Hill. 
29 Car: 2. J 111 ple V. Lady alt: Ng als. 

5. The defendant pleaded that the pom atiff here was nonſuited 
at law on full evidence, As to the validity of the plea no cer- 
tain rule was given, Vern. 77. Mich. 1082. Wilcox v. Sturt. 

f, Ihe o/jignce of a leaſe rendring rent, having ed the 
land 6 ears, aſſigus over, The bill was to call him to an ac- 
count fer the rent, for ſuch time as he had enjoy'd the land; the 
defendant pleaded judgment upon a demurrer at law; and the 
plea was over-rul'q : for tho” in ſtrictneſs of law there i is no pri- 
vity of contract to charge the aſlignee, yet in equity he is moſt 
certainly chargeable for ſuch time as he received the profits. 
The counſel alleged, there were 20 precedents in the cafe, and 
the Ld. Kecper {aid if there had not been one he ſhould n — - 
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PDlea and Semurrer. 


loubted to have made a precedent in this caſe. Vern. 165. 


Pacch. 1 TE: ac kle Coke. 
- 2 ; 1 TN 
7. After 2 nonſuits and a * ct for the defendant on iſſue, 
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years fince. But ordered to anſwer the Dill, and mentioned the 
4 COL ' L k 1 * Yo STsSEr 5 V. * arter j*< trials, Cal — or no 
was ar laſt ditcovered, that in an oiice poit mortem the 


a 7 9108 tom 


leaſ⸗ WS t; und 3 ſet Out. 111 kxc verba. 1 * ern. 285. Hill, 
1692. Gaih v. Eg CItON. 


32& 7 i 
= og (N) Where Plaintif fets forth No T. 4 
LEY E * ntiff as executor or a:/min/fratoy out of on inferior | | 
came to be 1 relieved for a debt; the dcfendant F 
pleaded, t that there was Land nz7abil;a, ſo that the platntiff could 4 
give no diſcharge; and allows ex parte; but Ld. Keeper de- 
clared, he was not ſatis sfy'd of the | , but there being no body 
for the plaintif, he would not defend it, and it was after re- 
. heard by Judge Archer, wio again atiow'd it. 3 Ch. R. 71. 
* 1671. Knight v. Pee. | 
3 2. A. in conſideration of col. paid by B. covenanted to ſet- : 
na tle all the lands he then had, ſo tn they ſhould after A.'s 4 
. death come to B. and his heirs ; and that ol the lands which the 
3 foid A. Spould purch afe afterwards fhou'd le fo purchaſed, and that | 
* after A. i death they, bald come to B. as afercſaid ;, and alſo to leave 
FX L m all his perſonal eflate. A decree was made accordingly z 
A after which A. purchaſed cr lande, and B. brouglit a bill to dif- 
* cover what lands he had before, and what he had purchaſed 
1 ſince the decree, that all may be ſettled on B. As to the lands 
5 purchaſed ſence the decrce, A. de -murred, becauſe the plaintiſt has 
1 not intituled Eimſelf by any title Secrupa ſince, and the decree 
8 extended not to lands he ſhould after purchaſe, and ſo is bound 
* by it, and the demurrer was allowed . to that part, but with- 
4 out coits, Fin. R. 220. U rin. 27 Car. 2. Coke v. Biſhop. 
. 3. A. brought a bi 11 for man-) or af agreement, and a purchaſe. 
# nade 65 years before. The defendant pleaded, "that it ought to 
| be preſum'd the money was paid, becauſe a inc ab levied 7 years 
5 | oft-r, and tte money has remuined without any demand theſe 
1 60 years ; 2 and demurs, for that the pininirf init not as executor 
* er adminif rator, uu 1 deſendaiit as 25 executor or admi- 


niſtrutar of the purchaſor. the plca and demurrer were al- 
# lowed, Fin. N. 344- Paich. 30 Car. 2, Heupert als. Hoopert 
h v. Benn. 

4. Bill was brought to t dt A will os irregutarly cbtain'd, 
and ro d ſeover nobat portion defendant brought to the pretended 
teſtator. Ihe defendant denies by anſwer, that the will was ir- 
regularly obrain'd, and pleaded the 2, 0 in bar, and ecmurs, for 
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Plea and Demurrcr. 


that it appears by plaintiff's own ſhewing, that he has 29 fiele 
to have ſuch a ducovery as pray'd. The demurrer was allowed 
with coſts, but the plaintilF was ordered to reply to the plea. Fin. 
R. 397. Mich. 30 Car. 2. Loyd v. Williams v. Owens. 


(O) Where the Plea muſt be upon Oath. 


1. A Bill was exhibited againſt R. H. ſuperviſor of the laſt will 

of I. C. and one K. H. who was no ſuperviſor of T. C.'s 
will, vas ſerved with proceſs, and alleged, that the ſaid R. H. 
who was the ſuperviſor was dead; ordered that the defendant 
put in his allegation upon oath by way of anſwer, and then de- 
fire judgment, whether he thall be compelled to anſwer the ſaid 


bill or not; ad therein pray his coſts for his wrongful vexation, 


which ſhall be thereupon allowed to him. Cary's Rep. 87. cites 
19 Liz. Harrifon v. Haule, 

2. Where a plea is not tranſitory, the Uefendant may plead a 
Freian plea; but then he ought ro ſwear it, otherwiſe it ſhall 


not be received. Sid. 234. Mich. 16 Car. 2. B. R. Collins v. 


Sutton. | | 
3. It was ruled, that a plea of the privilege of Oxford ſhould be 
put in without cath, Chan. Cafes 258. cites Mich. 26 Car. 2. 


The Caſe of Maſters v. Buth. 


4. Plea of privilege was over-ruled becauſe not put in on cath, 
2 Vern. 83. Mich. 1688. Gibfon v. Whitacre. 

5. Baron puts in a plea in the name of him and his <vife, and 
ſwears to the pica, but the wife ν]l not favear to it. The baron 
moved that the plca might be accepted, fuggeſting that the wife 
did it by combination with her other the plaintiſt. It was or- 
dered that the plea ſtand as for the huſband, and the plaintiff 
to proceed againſt the wife. Hill. 28 & 29 Car. 2. per Finch 
C. Chan. © afes 296. Pain ..... | 

O. Pleas zu diſability of the per en or ts the juriſdlictian, need not 
be vpn cath ; and fo that they be under counſel's hand, they ſhall 
be received and filed, tho' the defendant do not deliver the ſame 
in perſon, or by commiſſion. P. R. C. 274. 

7. Vicas of any matter of record, or of matters recorded in this 
Court, need not be upon oath. But pleas in bar of matters in 


puis are to be upon oath. P. R. C. 274. 


8. Where there are matters alleged in the bill, to which the bar 
reaches not, or ſome circumitance relating to the matter in bar 
that requires a particular anſwer, as fraud &c. the defendant 
mutt anſwer on oath as to theſe. P. R. C. 280. 

9. If a cauſe has been fermerly diſimiſſed this Court, but the 
difmillion t ſigned and iurolled, the plea of ſuch diſmiſſion 
mu{t be upon oath; for till the inrollment it is not recorded. 
. 1 | 

10. Deſcendant pleaded articles made on his marriage, and 
that he was a purchaſer fer a valuable confideration, and had no 
potice of the firit ſettlemgut 3 but would not ſwear this plea I 

an 
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and ſo the plea was oxver-ruled. 
Marſhall v. Frank & Ux. 
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Ord. Chan. 121. 

2. 85 3 82 a plea in ſuch caſe to be admitted without like 
motien. R. . 271. 
I; Ny her a pl: ” N 
cut to ſequejeratin NZ. Tab. cies 24 NMlarch 1716. Harry v. 

3 
375 J 4. A demurrer 25 a petition for time 19 anf ver is irregular, 
but a plea is an anſwer, and is upon oath as well as an anſwer. 
Arg. {aid it was ſo dc 3 in Lo SrRAETORpD's Casr, wha 
icaded after time wraued to anſwer. And the Maſter of the 
Rolls ruled accordingly. 2 Wms's Rep. 464. Trin. 1728. Anon. 
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(R) Fixo the Plea or Plea and Demurrer mult be, 
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the plea and anſwer of the defendant, Or the defendant may 
5 plezd the matter proper in bar ar, and then add by way of an- 
; yp for er, what further is neceſtary in point of fraud &c. charged. 
| | FR $74. 

; hy + the defend ant is dout tfiil, whether if he plea: d the matter 
# | of his defence, hit pica cvill be atl;aved good by the Court; he 
may en v the whe matter by amber, and then infilt and rely 
upon it almoſt as if he had plecaded it, only he is mt to call it a 
leu, nor to have the beneſit thercof till hearing. P. R. C. 280. 
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travel, or other good matter to fatisſy the Court touchiag the delay. Curſ. Canc. 176. cites. 


Flea and Demurrer. 375 


Ik a defendant do not enter his plea with the regi/ler 8 days S. P. Curf, 
ter fling, it is over- ruled of courſe, and the plaintiſf may take 
out proceſs for an anſwer and coſts. P. R. C. 282. Ibid. 175; 


intended of a plea of a matter in pais, and xt ofen matter of record or recorded; for it is the plain- 
titf's part to enter theſe if he ſo lizes, elle the deterdaui within eight days after filing of the plea 
Kay take Out 5 marks Cults, as in outlawiy. P. K. C. 252, | 


4. On a demurrer and plea to a bill to have an account of the 


profits of the Mendippe mine 8 in Bomeriel tihire they plead a 
ſpecial act - © Pra at winch had give. 5 To licflicu of the oY” 
ariſing within the mines to the Cn Ol co... exclufrve of all 
6 Hen. Juriſcic Gian; per Ld. Chancellor the plea is not; good, be- 


eauſe altho' you plead an excluſtre juriſdigtion, yet you do net 
ever that there is any Court of Ig. ity there, Vern, 58. Irin. 1682. 
Strode v. Little. 

5. K plea was held ill, becauſe it went as 7s any fraud ſuggeſted 


fc. and allo becaule it 438 net aver that the nocomnts which were 
pleaded, were juft aud true accounts. Abr. Led Caſes 39. 


© 


pl. 13. Mich. 1727. Haſtings and Draper. 


(S) Pleas. Of ſeriiny daun the Plea 10 be argued 
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he may take 
iſſue upon it, and proceed to proofs &c. P. R. C, 252. 
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merits, Mall oy determined in open Court. P. R. C. 282. 


z. If a matter net of record or rarer ded be pleaded, and the 
Plaintiſf des res the opinion of the © i whotiacr if it be true it 
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the Court, 
whether there be not ſome equity ag2izſt the matter pleaded. P. R. C. 3. 


6. As no demurrer, ſo #» pla is to be ſet du, fr bearing en 
ny certain,day, Except the order be 4g 72 the 1 Zier to enter 
2 days 


o 


376 Plca and Demutrrer. 
2 days at leaf? before; and after the paper of pleas &c. is ſet up in 


the regiſter's othce, no alteration is to be made in it. P. R. C. 283. 

7. The plaintiiF brought his / 72 be relieved againſt a fraud 
in the defendant in cauſing a Pip to be funk, upan which he had made 
ſeveral inſurances, and the plaintiff had ſubſcribed ſeveral of the 
policies, Detendant as to part pleads peridency of a former ſuit, 
and then anſwers to part, and denies all the fraud charged on 
him by the bill: plaintilF replies generally to the anſwer, with- 
out taking notice of the plea, and witneſſes were examined on 
both ſides, and the cane heard, and a trial at law directed which 
went againſt the defendant, who petitions for a rehearing, and on 
the rehearing, the defendant inſiſted that the plaintiff had been 
utterly irregular in his proceedings for not ſetting down the plea 


to be argued, and diſpoſed of by the Court before he replied, 4 
for the plaintiſf himſelf cannot take upon him to over-rule it, 4 
be it what it will, but mult bring it for judgment before the * 


Court, and for want of that all was irregular, and ought to be | 
ſet aſide; but my Ld. Keeper and the Mailer of the Rolls were 4 
both of opinion, that the defendant by theſe proceedings hal 
<vaived his plea, and therefore the proceedings regular, ſo the | 
cauſe went on, and the ſormer decree was allirmed. Mich. 2 
1701. Abr. Equ. Caſes 41. Lucas v. Holder. 4 


(T) Over-ruling bis own Pl:a. Ji hat ſhall be ſaid | 


to be. 


1. A Surrender was made to a fine covert of copynold lands, 
with a power reſerved to her io ſurrender it to ſuch uſes ws 


£16 DES 

r 

Nan on K N 6. 
2 n 


He by writing or loft ꝛuill in the preſcuice of three ⁊uitneſſes jrould | 
* . ' D&S > - — y N 2 
direct or appoint. She made a wi! in purivance of her power 
executed in tlie Proelence ON 3 Witlclics, and gave it T9 her 2 


daughter and heir. Afterwards the made a ſurrender together 

with her huſband, to the ute of her liutband and his heirs. But 

this was made in te Precence of 2 witicies only, who tubfcrib= 

# - ed their names (as witnetics). Bur the deputy iteward who 

| took the farrender had fer his name to it. On a bill by the 
' 


. 323 „„ 

* huiband after the Mic's death to citablith this turrender who 
3 wouid have the Reward to be confdered as a 3d witneſs, the 
„ daughter defendant) pleaded a title by the will, and alſo de- 
+] murred, for that the piaintick's title, if any, was only at law, 
4x and he might bring ejectment if he thought fit; and it was ob- 
BY jected that this plca and demurrer were for one and the ſame 
thing, and therefore inconkitent and contradictory to them- 
ſelves; for the plaintiff may reply to the plea, and go on upon 
tat in this Court, but the demurrer ſays he has nothing to do 
in this Court, but muſt go to law; ſo that the one is to keep 
lim here, and the other to ſend him to law; and tho' it is fre- 
Guent to plead to one part of 2 bill, and demur to another part, 
yet it was never known that the. defendant pleaded and demur- 


red to onc and the fame part of che bill by reaſon of the incon- 
tene g. 


Aftency. On the plea, being firſt, it was inſiſted that gave this 
Court juriſdiction, and then the demurrer afterwards (to ſend 
the plaintiff to law) came too late; or at leaſt it was urged, that 
the demurrer had over- ruled the plea, and that both could not 
ſtand: my Lord Chancellor ſeemed to think the plea good as a 
plea of the defendant's title, and the demurrer good likewiſe as 
a demurrer to the plaintiſf's title. But at laſt he over-ruled the 


pica and allowed the demurrer. Trin. 1728, Abr. Equ. 
Caſes 42. Cotter v. Layer. 


For more of Plea and Demurrer, ſee Demurrer, Dil 
cover, Purcyat2!, and other proper Titles. ] 


Plea and Pleadings. 


(A) NMHat rs, or amounts to a Plea. 


1. THE prayer of the privilege of the Court is not properly a 
plea z for it was anciently demanded by writ, although it 

be now uſually allowed by the Court upon the prayer of the 

party who claims it; per Latch apprentice in tlie Law, of the 

NMiddle-Temple. And every plea is either a plea in abatement, a 

plea in bar, or a plea fo 7he juriſiliction of the Court; and the 

praying of the privilege is none of theſe, but only a defire of the 

party, that he may not be ſued elſewhere than in the Cours 


where he prays his priviiege. 2 L. P. R. 314. tit. Pleas &c. 


2. Demanding oyer is no plea. Freem. Rep. 400. pl. 5 24. 
Mayor and Commonalty of London v. Bre. 


(B) Of Pleadings in general; Cod or not. 


1. ] Þ was agreed in præcipe quod reddat, that plea to the aurit Br. Reſceit, 
aud ther pleas dilatory fhall be god to every common intent; Pl. 13 3. 
hecauſe they are in delay &c. And that if it may be taken to — — 
two contrary intents, it hall be ,, the mot j{rongly againſt is good it it 
the party who pleads it; quod nota. Br. Pleading, pl. 155. b*goodto x 
Cites 32 H. 6. 12. Coe 


tent. Ihid. 
—— Bu! a declaration ought to be good to every intent as it is ſaid elſewhere. Er. Pleading, pl. 155. 
ces 32 H 6. 12. 


S. P. Fur every man is preſumed to make the beſt of his own caſe. 2 L. P. R. 295. tit. Pleas &c. 
2. A matter of Fact miy ſometimes be a good plea again mats As, in deti- 


i he | nue ot char- 
ter in writing. Br. Barre, pl. 110. ws” 

f plaintiff 
eounted on bailm-nt by inderture, yet nen detinet is a good plea, Ibid, cites 10 II. 7. 24. — ein 


cbr where the plaintilf counts on a {aſe for years by indenture, yet the defendant may plcad x det 
fer pauiam. Taid, —Se upon an latin he may plead non , /=ctum, Void, 


3. There 


Plea and Demurrer, &c. 377 


377 Plea and Pleadings. 


3. There requires in every plea two things, the one, that it be 
fu * ient in matter, the other, that it be deduced and expreſſed acs 
Ct ding ta the forms of law; and if either of theſe be wanting, 
it is good cauſe of demurrer. 2 L. P. R. 296. tit. Pleas &c. 

E378 | If the defendant's plea does net anfaver the plaintiff's whole 
* gration, the plaintiff may well demur. 2 L. P. R. 302. tit. 
Pleas &c. 

5. Every plea u be fo framed that it may give a full anſwer 
to the matters ſet forth in the declar, lion, to wit, all ſuch as are 4 
material to be _ cred unto 3 and 1f it do fo, it is a good plea, ; 
be it a general plea or a ſpecial. 2 L. P. R. 305. tit. Pleas &c. 

6. If the fa L ord 1 in the defendant's plea 1 is neither bur tful to the 
fp! aint tf nor be /e) Aictal to th: 47 nas 1. there | it ſhall never hurt the 
defendant ; but where the defendant ends a falſe plea, which 
faithood is detrimental to the plaintiſt, and beneficial to the de- 
fe ndant, there it ſhall; as by a defendant's executor pleading ſe- | 
veral jud 8 and concluding that he hath not aſſets ultra, EZ 
the plaintiff may reply, that one of the judgments is ſatisfied, 'F 
which replication {tall be fatal to the defendant; if it proves 
true; but to plead that he hath fully adminiſtred, and that he 
hath not bona & catalla præterquam bona quæ non ſuflic. to fa- 
tisfy the judgment, is void for the uncertainty ; for no ſum being 
mentioned, no iſlue can be taken; but if it had been ſaid that he 
had not bona & catalla prterquam bona & catalla ad valentiam, 
quæ erga ſatisfactionem judicii præd. onerabil. ſunt, it is good 


n 2 L. P. K 297. 

. Every plea h be #leaded either i in bar to the action brought, 
er in abatemcut ut of the writ upon which the action is franied; 
otherwiſe it is but a diſcourſe ind not a plea z decauſe the plain- 1 

titf cannot take an iſſue upon it; and therefore if the plaintiff F 
do demur upon 1 it, and his demurrer be judgcd 80 zod, he ſhall : 
have judgment againſt the defendant for want of a plea. 4 
1 303. cites ED: 23 Ear. . 3 

8. If pen a plea in abatement, the deſindant pleads that <vhich is 
falſe and 7/7 is td en then upon, and 7 71 for Ine planmt:f, this 
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thall be fatal to the defe want, and the my {hall have his 

ju. Igme: nts 5 if the pl . demurs to this p! a, and hath fe ids 

ment upon the den zurrer for him ' the jpudymert 15 s quad de; Ended | 

reſftonieat 1 rfterius int: ile {:1 1 4 0 yy vw Ui IC. 1118 the day 141 the rule ; 

gen by tlie Court; but Ta te ue} ena. int hath judgment, then } 

there is a⸗ il capiat per billam entered. „ 303. | 
9. Objected that defendant pleaded that J. S. was tenant in 1 

tall, a5 appears by an inquiſition polt mortem, whereas he ſhould , 

have ple aded the ſettlement by which he was tenant in tail; for | 


Mer 77 act arc not picadable. NMS. Tab. C1tcs 22 Jan. 1717. 


— 


Rennedv v. 1 'igott. 
io. Every v plea muſt have its er her coneluſton., Vide 10 Mod. 


166. and wrat ſhall be ſaid a cro0d, tho“ a leis uſed plea. Vide 
ibid. 167. Weltale and Glover. b. R. And lee Tit. Conclu- 
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(C) Of the Parts of Pleading, Regular and Ir- 


regular, 


. FPHERE are fu parts of pleadings, viz. regular, and irregu= 

lar, or cillateral. The regular parts are, 1. Count or 
Dec a, Bar or Plea.—3.  Replication.—4. Rejoinder. 

—5- Surrejoinder.—6. Revutter.—7. Surrcbutter.—And if iſſue 
be not joined upon any of theſe, or mi5joined, or any of the plead- 
ings hath been ill or vicious, or part of the matter contained in 
the plaintiff's ſuit is omitted to be anfwered, the Conrt will 
award, 8. a Repleader. But not after demurrer, except in ſpe- 
cial Caſes. Of theſe, thoſe 5) which the pl. untiff profecutes his 
ſuit are, 1. Declaration.—2. Replication. —3- Surrejoinder.— 

4. Surrebutter. And the ple: adings made uſe of by the adverſe 
par for his defence are, 1. Bar or Plea.—2. Rejoinder.— 

. Rebutter; and as the Court may award—4. Repleader. 
rows s Anal. 2. 

2. The irregular or collateral parts are, 1. Demurrers to any C 379 J 
parts of the pleadings above n ned. Or, —2. Demurrers 
70001 evidence giv en at trials.—g3. Pleas to entries of writs 8 
facias.—4. Pills of exception to verdicts. 5. Pleas to entries of 
writs of error. Brown's Anal. 2. 

3. But ſome take pleadings to be only what comes after the * Pleadines 
declaration only, (viz.) what is contained in the bar, replication i 
and rejoinder, contrary to the ſentiments of the Ancients, who agth Res 
reputed the count or declaration, and all acts entered upon re- ry, alien, 
cord relating to plaints, ſuits or as bctore the ſame, as well — mY 
as thoſe after, to be Plcadings, which appears to be evidently e 
manifeſt from the order of pleadings mentioned by Littleton in commenge- 
his Tenures, and allow __ in all ages, viz.——1, To the juriſdie- my 
tion of the Court. * Ple ading to the perſon of the plaintiff Max. 21. 
—3. + To the count or fect. tration. 4.1 To the writ.—5. [To —#+ Pleas 
the action of the writ, and in bar of the action. Here note, that % et 

are divers, 
the iſt, 2d, 4th, and 5th pleas muſt undentably be ſaid to be as wariazce 


pleadings *. the declaration. Brown's Anal. 2. from the 

Ter, Wants 
Ine form, or ſufficient declaring upon the conCitian, and the like, as the cafe requires. Heath's 
Max. 21, 22. 

7 Pleas tc the crit are of 0 {5 18 1 the cue ay parent 1” the T rit, of which the defendant 
may at all times take advantage; and the other ſting uf on the pea of the defendant, as miu 
mer, ſuintenancy, non-ienwe, nou vaberur ali Ja talis villa, or Cver-dale and Neiber- dale of the 
pt. ice Where the ation is (aid, and not of which the defendant is named; unlefs in cales where ut- 
lary lieth 3 and that the lands lie in A. and not in B. and the like; which the defendant is bound 
to take in ti me, and to + 500k that he he not concluded of them by his general appearance, conti- 
nuance or imparlance, as before is mentioned. Ileath's Max. 2 — Ard note, that it appears in a 
Rep. rt, 3 Eliz. mg 11 mth ie deten das t, for alter app: arent, p e d tof he writ, he (hall ! in the be- 


einnine and en dir of his plea petere jud/cinm de v1ewi;z but otheiwile in the concluſion only. 
Heath's Max. 2 

Pleas t; Rs ation of the writ are where, bv the plainiuft 's own declaration, or the defendant's 
plea, it appears that the any on ourht oy to have the e but another writ. And as 26 II. . 
Brook, Brief 409. the defendant n 25 chooſe either to conciude te the writ, or to the action of the 
writ. And ſo g Ed. 4. 41. where dower was brought a; inf a guardian; and he faid, he was not 
guardian, judgement de . cvi. Heath's Max. 22, 23. | 

VoL. XVI. II I 4. Where 
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C. . Where the tenant arfarers 7 the negalive, as neutenure, Or 


i. yn ＋. the A A. in/t t woy the one r th ent re tenancy, and wuches: 
ken a fl - : 4 
fevers for the abſque hoc, that the other any 157 1 Dasg in thoſe and the like 


af ative, caſes the detendant may maintain his awrit in the ger meat: yi 
there tie <vithout traver 5 for traverſe thall not be upon traveric, and it 
one traverſes it is ſulhcicnt. Br. Traverſe per &c. pl. 139. 
wich 4 nes cites 6 4. 36. | 

41 the ena pleads » Interancy wr a rave „„ fulzmont of the wilt, the demanduint 


foal! fa 0: is } ge terak 1 the WTI 14D; 01e. 1 'S Lo eg OC tha * [4 Ar NY rer HY 17 * 22. 11 . 
- 5 1 + 4 3 Ls * 
[514 And fo fre that where a negative goes fee, the e ve ſub. qrent hall make à per- 


*) 
tec iſtue. Br. Ibid. 


. Reed (03 Plea not ; anſaverin 1 the Declara ion, and where 
( * F 


it docs or m ay vary trom it. 


- 8 = „ L Hain 
eip ais, the lefe Gant enn? 5 2 7 51442: J 
1 18 cr. p 1 11160 e ane 1/1 bis i Xs AF. 3 144 7 
7 7 4 4 FAY RE 27 88 . . * [ — > 7 © .3 ©} 
fate 4 9 7 T1: V4 C46 Eee. 1 5 411 20 acres 1110774 7 and 602 
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114 * 121 » + en 1 TE 414d n bs . ti fy 111 tl 1 \ rot t 4 / 5717 77 / { 
C21 10 4 he 0 uit WS% 101 JUL \ 1 * * ACres; IC dei te 


* * i * Þ 5 
* 4 ». 4 1 2% / V4 -* 114 * 98 * * * %\ — > as { 
7 4 f fil it Ci 7544 Fi TIED | 7. Je 3” and — 0d P. 1e 10411 ig? Br. Ladings, 
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e 1 1 L > 3 1 . ID 
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— 3 | 11 EY 7 J . 4 F-:3 1 
1 * . % „ 7 1 * 112 - fa of # 1 , 2 » 7 5 1 4 » 
It the waer yierie quod ræaddat e rene [hereof lt A. aid . Ne teman 


- *- may fay that the manor extends into C. alſo; judgment of the 
—_ co Writ; and it {hall abate, becauſe the demandant has not mad. 
. forepriſe. Br. Demand, pl. 26. cites L. 5. E. 4. 103. 
he Fe | £ the nauer of B. in B. he Pall recower only that which it in B. But ſome e contra, and 
reptile ia be made. QUITE, B.. Demand, pi. 50. cites . E, 4. 17. 
Ard that if 4. In afliſe, the Plaint was of a rent out of a Porfe, and the 
mY 1 ee it it 15 an acre of land which i, pt iu wie ; jus dgment 
de if the 1 aintiif ſhall ſay that 'tis a houte : and per ' Townſende, 
tenurt may Sulyard, Brian and Cateiby. the tenant m: ay vary from the plaint 
Winnt 8 becauſe the plaintiff did not ſhew _ thing ſhall be 
nl; 114. Charged. Br. Pleadings, pl. 68. cites 2 II. 7. 4. 


r of the : 
plaint. Ihid.— But yer Vaviſour and others, the plaintiff Nall not fay that the tenementt ave iber 
8 5 next bas Jaid, Ibid. 


S. C. cHaſ. s. In debt against 4 and AN. his auiſe, executri: of J. S. of L. 

bo TOP yl, „the detendants plead a recovery ag, nin them by We R. by 
„Hoon The names of Gr. and M. his wife, executrix of 7 S. of I.. barber- 
v. Con- fe gern, and that ultra that ſum they had nothing &c. Upon 
——_ nl demurrer it was adjudged no plea, becauſe they tick 19 aver 


td ment that F. S. taylor and J. S. barber-ſurgeon were the ſame 


prev „fes ſen. Cro, E. 127. Hill. 31 Eliz. B. R. Hooper v. Gomerſat 
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6. in an action of ue and batter , and declared that be ſe 2 treſpaſs 
* Or Ser 
75 reat? "wed his 8 5 2 "a! he da; red 791 82 abo: f ts buf:; 06. "I he Ac 4 2 
| erbaut, 
fendant pleaded fen affuult in bar, and faid nothing as to the per" 224 


4 
* ' RE _ 
threats. This was held good on error brought; and Jud: nent /. „ 
art t. The 
was ainrme d, decauſe the nec ntioning the threats was only {9 Its: q - 

4 : 141 
force an increaſe of duamia ves, and was not the ft 574 luce ef 1 he action. juſtified the 
Mo. 704. 705. pl. 983. Penruddock v. Errington. batten, as 

} f in detence 
of his poſſeſſion, but /uid nithing as to the ifs of ſervice, Upon a demurrer, Bridgman thought the 
plea not good, and that this was no anſwer to the declaration, by reatin of the ſaving nothing to the 
loſs ot ſery 7 CE. But ! Housz!r mec. tr ly b ecalitc the 4785 of {ei VICE is only 4 en jc Ae e, of Ine oats 
tery, 10 es the jul "0g the battery is a ſufficient aniwer to the lis of fervice, the battery being 
the p! inc iv it, A; dot this pit 1101 was Coke Cl «bo The Plalutifi had yu ment. KI. K. 29 3» 
Trin. 14 Jac. B. R. Norris v. Baker. ; 


7. An geftment was brought as of a leaſe of land at common lady, 
aud the plea of the defend. int proved wat the land was copy. 
And adjudged for the plaintiff that the plea is ill; for there is 
not any conſeſſion and avoidance of the leaſe alledged by the 
plaintiff. . Cro. E. 728. Mich. 41 and 42 Eliz. C. B. Kenley V. 
Richardſon. 


3. An action was brought for treſpaſs cum equis, bol , 8 vacees , 
"Fs 


Sc. The defendant e for tabs mug , and ſaid nithing of «16 6 Con 
the reſidue. This was held ill, and judgment for the plaintiff. d 72 
'C O. J. 27. Paſch. 2 Jac. . R. Thorne! v. La ftels 2 55 251 of 


June. The 


| -ndant, 2 fed from the 875 of May t the aforeſaid: 516 9 and fo ſays 3 birg t f the four 
Ty 12 5c. This was held ill, and jud g ment gor the ptaintitt, Cro. J. 2 I lornel v. L. 25. — 90 
treſpa's was broug t for entry into boauſe and lands. Detendant fie. ed a leaje of the haue, but laid 


nothiiag as to the lands mentioned in the dec -laration ; and it was ad, udged tor tlie plat; wi, Cro. J. 
204. In 5. Jac. B. K. Stodden v. H:; Ve. 


9. In 7% off, hr breaking his cl: /e, and carrying ar, eue Car 
2 of timber the defendant made title is the (lu e Sc. and tha 
0E the i l plaintiff demurr'd becauſe defendant faid no- 
4 8 to the baus load of timber ;, for the declaration did not let 
forth that the timber was growing on the land, neither did the | 381 J 
defendant ſay that it was, nor has he juititied the taking it for 
damage feaſant. And becauſe neither plaintiff or defendant 
{rewed that the timber was growing on the land, Haughton . 
faid that the plca is no anſwer as to the timber; quod fuit con- 
ceſſum per tot. Cur. Roll. R. 406. Trin. 14 Jac. B. R. 
Denſe v. Denſe. 

1, 9 eſpafs was brought aſſiult, batter; and imprifenment, on And wh ere 
the laſt day of October 6 Car. at W. &c. The defendant 7: uftified * the 1 _ 
by a awar . F 2 e. ſheriff 6n a ſupplicavit, and that thereupon th ws an 
lie arreſted the plaintiff the 214t September &c. Exception rte, me 
was taken, that the plea did not anſwer the time in the declara- — 
tion, viz. the laſt day of October, neither by anſwer nor by vue dune 
traverſe. But it was anſwer'd, that the l 2 ation avas of an at? at ſuch a 
in the ſame county, and juſtified all the time in the declaration; and 4 *. 2 
therefore, tho' it agrees not with it in the day, but e Lick 


que gi eadem tran ref 5%, is good enough, the day not being ma- very differs 
h 2 | terial, . from.” 
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thoſe in the terial, And all the Court were of the ſame opinion. Cro. 
es, Car. 228. Mich. 7 Gar. B. R. Tyler v. Wall. 


exception 


was taken 
that the plea in bar was ill. by not anſwering to the battery. But to this it was anſwered, and fo 


reſolved dy the Court ia Hill. Term next o lowing, that iyar/grgy/is priedicta is ar arſwer tothe 
A . I. ». 31, Paſch. 13 Car. 2. B. R. Pride ux v. Webber. — * aid it wis held by the 
> RS to be 3004 enou2 rh, ker if it de co: ſidered that in batte: y the t me is not material, and there- 


fore he p ain 7 may lay it at any time, and! fo, tho' rhe fetendant juſtiſies another dus, it ſhall be 


intended the ſame Dattety; or elſe, there deing that word (pre ict.) to the day and vearot the King 


ruttaken, it ulali be turp! luſage and void. Ficem, Rep. 212. Mich. 1679. C. B. pl. 219. Anon. 


So ubere 11. In an action of aſſault, battery and ee till the 
ane _ plaintiff ha d pa: 4 11 J. 105. the defendant pleads and Tijtes vy 
ant 1wilne 
the i reaſon of (171 execiitiin, a and 2 warrant the TY upon fer 1 and 
ing by vir- doth net mention the 10. And upon demurrer for this cauſs 
ae judgment was given for the pla: i c1tT upon the firit opening, be- 
cover tor a 

Rs cauſe it appe ed the deſendant took more than was u gs © © 
and ſais by the execution. 2 Mod. 177. Hill. 28 & 29 Car. 2. C. B. 


Notning as Harding v. Derne. 
to the re- 


ſidue, it as | 
Jooked ::+n 28 a fault incurable. Sed adjornatur. Freem. Rep. 63. 64. Mich. 1672. Colle 


Le y ton. 


12. In deb: upon a bill obligat rv, the anni = forth the. 
condition, tal TH 200 thin, three mnths it #Þ ul /* ny ent!) F Appear be- 
fere the Lord BF. Sr. the! ? a parſe E alle 1 Cr: »þ 2 4 net, a Proper 
horſe, that then the defendant world do fo and fo and ſaid that 
within the three months it did ſufficiently appear to tne Lord 
B. &c. that the horſe called Cripple was not his pr ws er horſe. 
The deiendant pie. ited that the Br, 5 Ct 241. 4 Cr: pe 4 his proper 
horſe. It was reſolved that the plea in bar was inſuflicient, 
and no anſwer to the declaration. 3 Lev. 240. Mich. 1 Jac. 2. 
C. B. Beayne v. Beal. 

13. In tr eſpaſs for taking a row, and the juſtification is of 
tiking of a heifer; and judgment for the plaintiſt, becauſe the 
bar dees not anſwer the declaraticn. Lutw. i355. Hill. 2 & 

3 Jac. 2. Mellor v. Locking. 

14 In replevin for fating bona catalla S averia Kc. the de- 
fendant made cognizance for the 121117 of uveria ol Vs for that a 
rent-charge of 1c 901 . was gra nted out of the lands &c. 
payable half-ycarly at Hichaelmas and Lady-day, and 92 J. parcel 
of 50 l. for b. uf a year's rent being vebind and unpaid, he di/?rained 
and ſo juſtihes the taxing, ** inde petit judicium & retorn. 
averiorum bonorum & catallorum predict. Upon a demurrer 
to this avowry, it was held to be infulhcient, becauſe he did 
nt ſhew when the other 17 J. was paid to make up the half-year's 
rent; beſides, the action was brought for taking bona catalla 
& averia, and defendant avowed the taking of averia only, which 

L 382 J] is an anſwer only for the live cattle, and not tor the holed and 
for theſe reaſons the plaintiff had judgment. 4 Mod. 492. 
Hill. 6 W. & M. B. R. Hunt v. Braines. 
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Plea and Pleadings. 


(E) At cobat Time Defendant muſt plead, 


I. EBT upon cbligatian of 20 l. again/! executor ; the defendant 
pleaded Plene adminiſiravit, and ſo to iſſue; and at the Nife 


Prius when the“ jury appeared, the defendant ſaid thit this in- Orig: 
9. 570 bt not to be taken ; for aſter the lajt conttuuance the plaintiff (Jour). 


had recovered 104. parcel of the demand ot D. in the county of E. 
Judgment of the writ; which plea was recorded by the Juſtices, 
and the inquelt diſcharged ; quod nota, at the day of the Niſi 


Prius. Br. Jours, pl. 50. cites 5 E. 4 138. 


2. Deteadant cannot plead befere declaration made 1n any caſe. 


Br. Dette, pl. 171. cites 21 E. 4. 37. Per Pigot. 


Not before 
declaration 


e:tred, qu 4 


nota bene inde, Br. Count, pl. 75. c.tes S. C. 


3. If the defendant doth nt plead according to the rules of the For a judg. 


Court, ſo that the plaintilf may enter judgment upon a ml dicit, 


meat upon 
a nil dicitis 


yet if after the rules are out, the defendant dy pit iu his plea into wr want of 
the office re the plaintiff hath entered his judgment, this plea is plea, but 
to be accepted, and the plaintilf ought not then to enter his ue vale 


here 1s a 


judgment; and therefore it behoves attornics to be vigilant in ,1.,, ang if 


their practice. 


B. R. & Hill. 23 Car, 


in ſacto a falſe and irre-vlar judgment; and therefore the Court will not ſuffer hi 


2 L. P. R. 298, 299. tit. Pleas &c. 


4. When the Court doth order one to plead forthevith, it is to 
be underitood that he thall plead in ſuch conventent time after as 
the Court ſhall judge reaſonable z but if it be unter, then he 
muſt plead the tame day. Mich. 22 Car. B. R. For the law ac- 
counteth things which are done in convenient time to be done 
without delay. 2 L. P. R. 300. tit. Pleas &c. 

5. If the defendant will plead a dilatiry plea, he mult plead it 
upon the giving of the firſt rule in the office for the defendant to 
plead, and he mult plcad a ple in chief after the ſecond rule given 
in the otlice for the defendant to plead; and this is the reaſon 
that judgment cannot be entered againſt the defendant for want 
of a plea until the time given by the two rules to plead be paſt, 
Mich. 24 Car. B. K. But if he then put in a dilatory plea, the 
plaintiff may move the Court for him to plead as he will ſtand 
to it. 2 L. F. R. zog. a 

6 If the plaintii's attorney deliver an imperfect declaration to 
the defendant's attorney and he accepts of it, yet he is not bound 
to plead until the plan hah pertected hi declaration. Mich. 


1649. B. S. Paſch. for unit it be per.eQed it is wo declaration; 


but he may avell demi © he trunks fit, wich is tne uſual prac- 
tice. 2 L. P. R. 310. tit. Fleas &c. 


7. If an ation be brought in the Sheriff's Court in London, or 
4arſhal”s Court in Saut, and be aiterwards removed by 


II h 3 


hab-as 


2 L. P. R. 298. tit. Pleas &c. cites 21 Car. ſuch a judg- 


ment ſhould 
be entered, 
it would be 


m to enter it. 
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1 | the party to abe cer. C2 1 

t 4 P as corpus into this ourt, the defendant ouglit to plead 
11 ta e anV ace : 
. A os by the ſame - - Bi the Ca: uſe 1 is removed; 5 4 nd procced | to a trial. 1 
bf th- remoy 2 L. P. R. 311. cites Hill. - Rad B. S. 9 Feb. A 
: ing he Cauſe 4 

1 hither, to delay the other party in the courſe of his proceedings, which would be, if he ſhou!d not 

; Þe e e | plead the fame Term the Cauſe was removed; allo he is luppolcd to have tvMcient 

* | notice of the caule, of action, that appearing in the rene | ievicd in the interior Court, to that he 

y may have time enougn to provide for his plea during the bringing of his habeas corpus and his putting 

in ot bail, „ ali wut s GEClaring and giving g of rules to giv SL. FP. R. 1 

* 1 ra 
f I 4 = » i 92 - 1 9 ” 2 
383 J If a cel eratian be delivered to the defendant's attorney, or 5 


For. the _ into the oflice after the Eign day of the Term, the defends 
erm Was 
e ant cannot be compelled to plead to try it that Term, but he 


begun when 
= y * 4 
1 GE. 4. 018 2 plead 79 . Her . 2 : P. R. 314. Cites 1052 4. * B. 58. 
tion was de- 
Prered, and it cannot be accounted a declaration of the preceding Term ; for the Eſſoign day is part 
ei the Term. 2 L. F. R 314. vt. Pleas &c. 


9. It was agreed by Glyn Ch. J. Trin. 1657. that if one | 
be ſued in an action of treſpaſs and ejeftment by original, he 4 
needs not to plead until the original be thewed him, if he hath 
demanded oyer of it before the rules are out. 2 L. P. R. 299. 
tit. Pleas ke. 
8. P. 2 L. F. 10. If a Caufe doch continue four Terms without pr gſecnit ion before 
3 e joined, the defendant is to have a Term's notice ts plead &. 
be acta /y before judgment can be entered by default; after: Yſue joined, a 
a Terms Term's notice of trial. Per Magiſtrum Liveſay & al. &c. Paſch. 
e 3 . * Re 36. tit. Notice. 


ceptation of If a, man be bs ur d by recognizance te appear the firſt day 
my at. 5 of the T Term, and 7s charged upon his appearance WW! th an inferma= 


Mich. 2 Zion, in calc the ne Gon be laid in Middleſex the party has 
Arn. B. R. time to ple cad during. war at Term, ſo that it e come to trial 
Leiwuit y. in the Term, 6: in cafe it be Jai. 'F in any ether ccunty, the party 


PJer: ihall have time to beads till the Term; for he is as much concern= | 
ed to defend himſelf in thoſe cafes as in any civil action and | 
ſince the law allows him counſel, the law allows him time like- 
wite to conſult with them; for not to allow the means of de- 
fence, is to take away the ſubjects defence; otherwiſe it is of 
as eres offences: but note, in theſe caſes there is no counſel. 

2 Salk. 514. Mich. 1 W. & M. B. R. Anon. 

A difer- , 12. Alſo where the party comes in Cy ceſi corpus, or upon an 

deen eaten, Ola rury, he ſhall plead preiently, for then he has been guilty 

that it one Of a Oe 1 ; per Cur, contrary to the Caſe of the 7 biſhops. 

Comes in up 2 Salk. 5 14. Mich, 1 W. & M. B. R. Anon. 

07 4 cepi 

corpus in cuſſ dy, he muſt plead inflartey ; 3 ſees where he has heen Jailed and comes in upon the 

ce pi; but ſure there is no re: fon for this differer ice ; for the ret. re is the ſame in both cates; and 


the party ought not to be the harder uſed becauſe he could not find bail; per Ilolt. 12 Mod. 372. 


Pa! ch. 12 W. 3» Anon, 


Yi Fafler 13. Upon a haheas corpus returnable in Michaelmas Term, if 


Term, it the 
decla à ion the 1 be delivered before craſtinum animarum, the defend— 


be d:livered ant muſt 7 ad-. 4 75 ; but up Mm 1 4 COY 71. he 1 15 only tO plead 19 


1 enter. 2 Selk. 515. Mich. 8 W. 3. B. R. Hall v. Eggleſton. 


ge ſendant on 2 Labeas corpus mull plead to try j but upon a cept cyrpus, do enter only, Ibid, 


14. Upon 


fore 
&c. 
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ſch. 


day 
ma- 
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14. Upon a declaration filed againſt a priſoner or a privileg'd 
perſon, the defendant ſhall have liberty to plead in abatement at 
any time during the 8 days rule: but where a declaration is de- 
jivered or filed before Eſſoign day of the Ferm, there the de- 
ſendant mutt plead in abatement within the firit 4 days of the 
Term, and not after the end of 4 days whether rules are given 
or no. 2 I. P. R. 320. tit. Pleas &c. cites Mich. 8 W. 3. 
B. R. | | 
15. If a declaration be delivered agalnſt one in cintedy, he ſhall 

have the whole | erm to plead in abatement. 2 Salk. 515. Mich. 

8 W. 3. B. R. Anon. 

16, If judgment in ejechment be frened in country cauſe for want 
cf a plea, but 15 pain delivered, a Judge in his chamber at any 
time before the athſes may compel the plaintitF to accept a plea 
but if poſleſhon be delivered, he is without remedy ; per Holt 
Ch. J. 2 Salk. 516. Mich. 9 W. 3. B. R. Anon. 

17. It was mov'd for an imparlance till the next Term, be- 

cauſe the defendant w 1s an 5ffirer of the Court, and the bill evas net 
filed againit him, /5 as gige him 8 days within Term ta plead $ but 
the Court held, that the day of the bill ſiled is one day, ſo that the 
plaintitF may give rules that day; alſo they agreed, that Sundays 
and Holidays are 1% be recz:ned in; and the Clerks ſaid, it was 
[ufficient that he had four days in Term ; quod Curia conceiht. 
2 Salk 517. Trin. 11 W. 3. B. R. Paſmore v. Serjeant Good- 
win. 

18. Mr. Clerk ſaid, that anciently there were 7209 rules given, 
bath four-day rules; the iſt was, Ad reſpondendum ; the 2d, Ad 
reſpondendum peremptorie 5 which two were now turned into one 
8 days rule. 2 Salk. 517. Trin. 11 W. 3. B. R. Paſmore v. 
Serjeant Goodwin, 

19. In a common action of frepbaſ, the plaintiff fgred his 
judgment fer want of a plea ; the defendant after Term and be- 
fore the Aſſiſes offered him a ſpecial plea, or to plead the general iſſue, 
provided the plaintiff would conſent to enter into a rule, that he 
/bould at the trial be all;aved to give ſpecial malter in evidence; the 
plaintiff refuſed, and executed a wwrit of enquiry and now it was 
moved, that upon paying coſts the judgment might be ſet aſide, 
and the plaintiff obliged to accept the plea and go to trial, the 
plea being fair and containing ſpecial matter of title. The 
motion was granted; for per Holt Ch. J. where the defendant's 
plea was a fair plea, and ns delay affefed, we will interpoſe ; 
otherwiſe where a plea contains ſpecial matter that is queſtion- 
able, and was deſigned to draw the plaintiff to demur. 2 Salk. 
518. Paſch. 12 W. 3. B. R. Wood v. Cleveland. 

20. There was a queſtion if a man appears voluntarily before 
menſem Paſche in Eaſter Term, whether he be c&/iged to plead 10 
enter? Sir Samuel Aſtrey and Mr. Clark were of opinion he was 
not. But per Holt Ch. J. there is no difference between a 
voluntary appearance and an appearance upon a Cepl corpus; 
for a voluntary appearance is not good, unleſs a writ has been 

h 4 taken 
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taken out; and there is no reaſon for it; for if the plain- 
tiff be content with a voluntary appearance in eaſe of the de- 
fendant, there is no reaſon why the plaintiff ſhould be in a 
worſe condition than if he had arreſte a him : let the rule be, 
77 2 writ be taken out, and the deſerrdart agrees 75 appear, he ſhall 
appPCar and plead accs 2r din "ug to the return f by 20 it, and if "the re- 
turn be before men/em Paſche, he f all þl ad to enter; but if no 
writ were taken out he ſhall not be obliged to ap pear ; but if 2 

writ were on 4 out return. l after mentem Patcha he Gall 


B. R. Anoa. 


21. In the Court of Cammon Pleas, upon a ſpecial capios iſſued 
forth, with the cauſe of action therein expreſſed, the detendant 
15, by the rules of that Court, to appear and plead in one and 
the fame Term. But it is not fo in the Niung', Bench, where the 
ſuit commenced by bill; for there he hath liberty to imparl to 
the next Term. But the practice is the ſame in the King's 
Bench with that in the Corimon Pleas where the action is by 
6r:21nal : and the reaſon of it is, that when it is by ſpeci. il origt- 
nal, the declaration 1 by compriſed in the writ, w ich is not ſo in 
a 125 als . R. 5 | 

22. If one be % 15 an obligation, he cannot be compelled 
to plead before he bath over of the condition of the obligation, and 


a copy (it required) to be made at his own charges, becauſe he 


cannot tell what to plead till he knows for what he 1s ſued. 
2 L. F. N. 323. 

23. If one be ſued 7 by eriginal aurit, he muſt plead the fame Term 
in which the criginal is returned ; if the defendant be arreſted by 
a capias containing in it the cauſe action exactly as the original 
15, if ſuch capias be returnable the ſame I erm with the original: 
but whenſocver the capias is returnable, the defendant muſt 
plead within four days if required; and the reaſon thereof is be- 
cauſe the ſpecial matter is contained in the writ 3 tlie 
defendant has notice upon the arreſt. 2 L. P. R. 

24. But it is not ſo where one is ſued by /at:7at ar 34 of Mid- 
dleſex ; for if they be de placito tranſgres. yet the plaintiff may 
declare in debt or what other action he will: but in the 
other caſe the declaration muſt not vary from the writ ; if it 
does, the defendant may plead in abatement. 2 J.. P. R. 324- 


25. If a declaration be delivered ihe day before the laſt d day of a 


Term, the defendant has 2 days in the next Term to put in an 
anſwer ; for he ought to have 4 days in Term; per Cur. 12 Mod, 
231. Mich. 10 W. 3. Anon. 

26 Judgment and execution thereupe n were ſet aſide, be- 
cauſe the plea was put in before 7ud; ment /igned. 12 Mod. 248. 
Mich. 10 W. 3. Baker v. ler. 

27. It ire facias be returned ferved, and the defendant has In 
ac! of þ. arliament J I his diſc harge, and omits to come and plead it, he 
has for ever Joſt the advantage of it; per Cur. 13 Mod. 441. 


Hill. 12 W. 3. Anon. 
28. Thoſc 
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28. Thoſe that come in on a * habeas corpus or attachment 
muſt plead the fame Term without imparlance, giving the ordi- 
nary rules, which are 8 days; per Alton. Cumb. 3. 1 Jac. 2, 


B. R. 


385 
* 8. P. In 
regard orf 
the delay 
and extra- 


ordinary 
charge the 


plaintiff hath been put unto by fo bringing him in. 2 L. P. R. 298. cites 21 Car. B. R. 


20. Where a man is brought in cuſtody to anſwer an infore 


mation, he mult plead inſtanter. So upon an attachment, if non 


eſt inventus be return'd, he muſt plead inſtanter; but if he is 
not taken, but ces in voluntarily before the return of the writ, 
it ſeems otherwiſe; per Sir Sam. Aſtry. Cumb. 310. Hill. 
6 W. 3. B. R. Hains's Caſe. 

30. The queſtion was, what time the defendant has to plead 
after appearance t9 the exigi facias ? The Court held, that he 
nf plead inflanier. And tho' it was objected, that if the ap- 
pearance were to an exigi facias returnable the laſt return of 
any Term, the detendant would have no opportunity of applying 
to the Court to bring in money, change the venue or other 
matter; but in anſwer to that it was ſaid, that the defendant 
might, if he had any reaſon, apply to a Judge for relief, but 
that the Court would not without manifeſt reaſon delay the 
plaintiff aſter the detendant had ſtood out ſo many proceſſes. 
Rep. of Pract. in C. B. 18. Mich. 6 Geo. 1. Aplin v. Chambers. 

31. It was held by the whole Court, that a plea in abatement 
is void if not delivered 2vi//1n 4 days after declaration delivered 
or left in the office, ths u rule to plead be given. Rep. of Pract. 
in C. B. 23. Trin. 7 Geo. 1. Anon. | 


32. A motion was made the laſt day of the Term to plead 


ancient demeſue, but denied, becauſe it was net moved within the 


time limited to plead in abatement, viz. within 4 days after de- 
claration delivered or left in the office. Rep. of Pract. in C. B. 
43. Hill. 1 Geo. 2. Holdfaſt v. Carlton. | 

33. A motion was for an 1mparlance till Michaelmas Term next 
becauſe the declaration was delivered laſt Michaelmas Term, and 
1:0 plea called fer in 3 Terms, according to the rule Mich. 1654. 
which was ordered by the Court accordingly. Rep. of Pract. in 
C. B. 57. Trin. 3 Geo. 2. Cole v. Pinnell. 

34. It is ordered, that upon all proceſs ſued out of this Court, 
returnable the fir/t or [econd return of any Term if the plaintiff de- 
clares in London or Middleſex, and the defendant lives within 20 
miles of London, the defendant fhall plead within 4 days after ſuch 
declaration delivered vithout any imparlance z and ſuch declaration 
may be delivered de bene ge And in caſe the plaintiff declares in 
any other county, or the defendant lives above 20 miles from Lon- 
dn, the defendant thall plead within 8 days after the declaration 
delivered, without any imparlance; and in default of pleading 


S. P. Notes 
in C. B. 
242. Tria. 
10 Gea. 2. 
Peaſe v. 
Badtitle. 


Judgment 
was /rigned 
before the 
expiration 
ot eight days 
after decla- 
ration Jelie 
wvered to the 
attorney, the 
d:fenda nt 
living above 
twenty miles 


as aforefaid, the plaintiff may ſign his judgment. Rules &c. in jou Low 


C. B. Mich. 3 Geo. 2. 1729. 


it was their intent that the late rules ſhould extend to declarations delivered to attornies 
as well as to declarations filed in the office de bene efle, and notice thereby delivered to 


don. The 
Court laid 
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defendants ; and ſet aſide the judgment, Rep. of Prat, 94. Mich, 7 Geo. 2. Lazonby v. Bradley.— 
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A motion to ſet ade a judgment, becaul e the Fl. aintiff did not Fay four days for a plea after the eight 
days for appearance Wire expire 2, | but ſigning his judgment the tame day that h e er intered the ap- 
pearance to- the defendant, which was the qth day; but it appearing that the dec/. 
de bene elle, and that the rule to pleal was out before the appearance er, the Co Art denied the 


386 


mation. Rep. of Pract. zu C. B. 95. Mich. 7 Geo, 2. Charlton v. Hankey & Aliop. 
bid. cites 35. A motion was to ſet aſide a judgment fgned the morning 


3 new! after the day "bw wh oy a Judge's order / for time 7 pie. a, The 
5. Slocham. Court were of opinion, that the day, given by t! AC Judge muil be 

intended a vi hole ay _ = ar this was inlargi 10 tie rule to 
plead one whole d ay, and t ierefoic Pia 116 couts not ſign his 
judgment 700 the opening of the office 11 the aſterngon of the 
ext day aſter the day given by the J: 
Pratt; in C. B. 67 


1 >» * 17 j > 1 1? FI 
Was CADIICU. 1 of 


4 TCO, # 11cT 1 : V © * a 44 


N ” 1 
* 171 Ii. 


_ 39. In ejectment; declaration was of Eater erm to ah pear 
race * in 4 pe j , . a . 
C. B. 103 in l 'rinity. It was 71:5 ved to oe al liberty. lead an ent -meſne. 
. . »3* p of . . 9 
. A rule was made to new cauſe; upon ihew ny calle. it was in- 


ſiſted for Pia att i, that the plea being 10 ihe ui,. 2 Of the 

Court 7 83 6 dil atory and 6g ht to have been ple, lcd W! Wes Hl £7 7 

- four days of this Term; and of that opinion were tie Coo 

and 6&tch arged the rule. Sir George Cooke quoted 2 cafes in 

„Rep. of Point determined in this Court, * Ho! DEAST v. "ſhes I. 68, 

Prat. in C. Hill. 1 Geo. 2. and BINSGHAM v. BAKER, Trin. 2 Geo. 2. 
B. 43. S. C. Notes in C. B. 232. Trin. 7 & 8 Geo. 2. Smith v. Roe. 

37. The plainiif having entered an appearance tor the defend— 
ant according to the late ſtatute filed a declaratiin againit him, 
and gave a rule to plead, and ſome days after ſerved the defend 
ant with notice of the declaration; the Court held that the rule 
was irregular, for it V not have been given tl after the notice 
aw 7s fer vc a, the declaration being well delivered trom the time 
of notice only. Rep. of Pract. in C. B. 111. Mich. 8 Geo. 2. 
Grey v. Sanders. | 
38. The declaration was of Michaelmas Term laſt paſt, and the 
1 fende ut Plead. in abatement the fourth day within Hillary Term 


C. 8. 79. then next, without a ſpecial impariance. P laintiff demurr 'd to the 


S. P. Id d. plea, and 1 ſalued in demurrer; whereupon plaintiff 

1 6-1 N 

3 _— made up the back auith a general imparlance, and the Cauſe was ſet 
7280 


Thrlaeid down in the paper to be ; rgued, It was moved for the defend— 


v. Goods ant, that the generaf imparlance might be ſtruck out of the pa- 
11 - 
. per book; inliiting that the firſt four days of Hillary Term were 


1 
* 


EX eratia, and that defendant might then plead as of Michacl- 
mas I crin before. The motion was oppoted by plaintiff, and 
no rule was made; the Court declaring that in this caſe the de- 
fenaant could nt 2 ead in abatement without precur ing ſpecial imat. 
lunce. Notes in C. B. 238. Mich. 9 Geo. 2. Napper v. Biddle. 

39. Rul thew caute why defendant ſhould not have /eave 
ts plead a ! ender as of 15 9 Term, natwith landing the general im- 
þorlance, given by plants. Objected by plaintift's attorney, that 
doſendant ought to have applied on the firſt day of the Term. 
Per Cur. he comes time enough within the firſt four days. Rule 
abſolute in the Treaſury. January 27. Notes in C. B. 25 2. Hill, 
12 Geo. 2. King v. Nichols, 
40. De- 


thong had been 
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40. Defendant moved that plaintiff may inſert the true day 
of filing bill (viz. February 3. laſt) in the memorandum at the 
head of his declaration, and that defendant might have leave 
to plead a tender of laſt Term, the declaration not having been deli- 
dere till ofier the Term. The rule to ſhew cauſe was made 
ablolute on hearing counſel on both fides. Notes in C. B. 253. 
Laiter 12 Geo. 2. Potts v. Creſwell attorney. 

4. As to rules to be obſerved in C. B. in the proceedings 
upon declarations againſt priſoners in county gaols ; and in what 
time they mult plead after declaration delivered. See Rules &c. 
in C. B. Eaſter 5 W. 3. 


(F) Vat. Plea may be pleaded after Time to plead 
| granted. 


I. ON a motion for time to plead, the Court refuſed to grant 

time, but on terms that the defendant ſhould conſent not 
to move the Court to change the venue. Rep. of Pract. in C. B. 
57. Trin. 3 Geo. 2. Sabor v. Pott. 

2. Deſendant had obtained an order for time to plead, pleading 
an ifſuable plea &c. and afterwards pleaded in bar to the plaintiſf's 
action (which was ien a fmple contract) a judgment confeſſed upon 
a bond ſince the crder for time ta plead made. Plaintiff moved to 
ſet aſide the plea; but the Court, upon hearing counſel on 
both hdes, were of opinion, that as there was ns particular re- 
firaint in the order, and as the bond (whereupon the judgment 
was confeſſed) might have been pleaded in bar to this action, 
the plea muſt ſtand. Notes in C. B. 231. Eaſter 7 Geo. 2. 
Hughes v. Pellet adminiſtrator. 

3. A motion was for leave to add the general iſſue to a plea 
of nan aſſumpſit infra ſex annes, and this was moved after a de- 
murrer to the . plea. The Court diſcharged the rule to ſhew 
caute, for they ſaid a defendant cannot add to his plea er a 
replication or demurrer. Rep. of Pract. in C. B. 114. Hill. 8 
Geo. 2. Picrſon v. Ives. | 

4. Defendant was allowed time to plead, he pleading an 
iſſuable plea. Thereupon he pleaded a tender; the plaintiff 
after this plea delivered ſign'd judgment; the defendant 
moved to ſet the judgment aſide; but becauſe a tender is no 
iſluable plea within the meaning of this rule, the judgment 
was held good. Sec Rep. of Pract. in C. B. 134. Mich. 10 
Geo. 2. Daverſkill v. Barret. | 

5. A regular judgment was ſet aſide, and the defendant had 
leave to plead an M nable plea, but he pleaded the fatute of limi- 
tatigns, Ihe plaintiff moved to ſet aſide that plea, and it was 
granted; for where the defendant has had an opportunity of 
pleading the ſtatute, but lets judgment go by default, and 
aſterwards applics to ſet aſide that judgment, he ſhall not be 
let in but upon payment of cots, and pleading the general f ve. 

8 | : | Rep. 
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S. P. Ibid, 
4 Geo. 2. 
Treaſure v. 


Wright. 
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Rep. of Pract. in C. B. 139. Hill. 10 Geo. 2. Leaver v. 
Whicher. : 

6. After a Judge's order for time to plead, pleading an i/ſuable 
flea, defendant moved to plead doruble matter; and the queition 
was, whether a rule for that purpoſe ought to be granted or 
not? the Court took time to conſider, and after conferring 
with the Judges of the other Courts, gave defendant leave to 
plead doubly, pleading uae pleas, and taking thort notice of 
trial. Notes in C. B. 244. Mich. 10 Geo. 2. Leighton v. 
Leighton, 


(G) Helted er aided by the piea, Il hat ic. Writ, 


Declaration. 


1. [ Fa man Pleads over, he ſhall never take advantage of any 

flip commuted in the pleading of the other tide, <vh:ich he 
could not take advantage of upon a general demurrer ; per Holt Ch. 
J. 2 Salk. 519. pl. 18. Trin. 13 W. 3. B. R. „non. 

2. The detendant pleads that the plaintiff had a co-executor, 
who was in life and had releaſed to him; and upon t..15 they 
were at iſſue, and found for the plaintiff; and awarded he 
ſhall recover, becauſe the defendant might have abatcd, the 
action being brought by the plaintiff alone, and had waved it. 
Cro. Et. 69. cites ꝙ Ed. 4. | | 

3. Treſpaſs ef beaſts taken, the defendant ſaid, that B. held the 
land where &c. of him by the ſervices & c. which B. leaſed to the 
plaintiff fer. years, and far ſo much arrear he diſtrained ; the 
plaintiff ſaid, that riens arrear, and ſo to iſſue, and found for 
the plaintiff &c. and the defendant pleaded in arrefl of judgment; 
becauſe it appears that the plaintiff by his plea of riens arrear has 
confeſſed the tenure, and then cited the ſtatute of Marlebridge 
cap. 3. that the lord ſhall therefore not be puniſhed by re- 
demption; and by the opinion of all the Juſtices, for this cauſe, 
and alſo becauſe it appears by their conuſance in pleading, 
that the defendant is lord, and fo the writ hall not be vi & 
armis, and the atiirmance of it by pleading ſhall not aid, but 
the Court ought to abate the writ. Br. Repleader, pl. 36. 
cites 10 E. 4. 7. | 

4. In debt, the plaintiff counted upon a leaſe for term of years, 
the defendant traverſed the leaſe, upon which they awere at i ui, 
and after the de/endant confeſſed the action, and then pleaded in 
arreſt of judgment, inaimuch as the plaintiff has nt counted at 
what place the leaſe was made, and ſo jeotail, and yet the 
plaintiff recovered by judgment; for the detendaat has pleaded 
in bar, and denied the leaſe, fo the count is good. Br. Re- 
pleader, pl. 38. cites 18 E. 4. 17. : 


repiucation haz made the plea good. Ibid. 


5. In detinue, it was ſaid by Pigot and Chocke for law, 
that of jointenancy, ſeveral tenancy, miynoſmer, taking of baren 
| pending 
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feited, for the day of payment was not come; the defendant 


ple adi nil debet, this makes the declaration good. Per Twiſden 
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pending the aurit &c. which proves the writ only abatable, there 
if the party plea ids other matter, and admits the writ, he ſhall 
not have writ of eiror thereof after; contra of death of the 
defendant pending the Writ, he ſhall have error after; for by 
this the writ was abated in fact. Br. Error, pl. 176. cites 


18 E. 4. 19. | 
6. Debt upen two ebligatians, of which one vas not then for- 


pleads to that a releaſe, and took no advantage of it, that it 
appeared it was not fot works and to the other he pleaded 
another plea; and upon both they were at iſſue; and found 
for the plaintiff And this matter was alledged in arreſt of 
judgment that it did appear upon the obligation ſhewn, that 
the day of payment was not yet come; and ſo the plaintiff 1s 
not to have judgment upon it. But it was adjudged for the 
plaintiff for both, becauſe the defendant might have taken 
advantage of it, but did not, but waved it, and pleaded a col- 
lateral matter 5 was found again/t him. Cro. El. 68. Mich. 29 
and 30 Eliz. B. R. Frith's Caſe. 
7. It has always been agreed for law, that if debt or trader Ec. 

be brought r a mztety, "and the defendant who 1s en 


J. Sid. 49. Mich. 13 Car. 2. B. R. in Caſe of Cole v. Banbury. 

8. Treſpaſs fer taking his gods. | he declaration is not good 
without ſaying that they avere in poſſeſſion of the pl. 111t1ff, or calling 
them ſua ; but defendant pleading that he took cham out ot the 
hands of the plaintitt, and delivered them to the conitable &c. 
has made the declaration good, ſo that plaintiff may well main- 
tain this action upon his poſſeſſion, without any property. 
= 184. Paſch. 16. Car. 2. B. R. Brook v. Brook & al. 

A. is poſſeſſed of Black-acre, to which B. has ns manner Cs in debt 
of right, and A. deſires B. to releaſe him all his right to Black- = _ 
acre, and promiſes him in n thercof to pay him fo which there 
much money; ture this is a good conlideration and a good pro- was a penate 


miſe ; for it. puts B. to the trouble of making a releaſe. And Þ wherein 
5 the defen. 


tho' the want of averment, that a releaſe was made, would gant did 
have been bad, if demurr'd to, yet it is now help'd by going bind him- 
over and pleading. Per Holt Ch. J. 12 Mod. 459. Patch. 13 17 
W. 3. in Caſe of Thorp v. I horp. cid nar 
form all the covenants in the laid indentures ; and regu! larly | in ſuch caſes the way is for the plaintiff 
to let torth the indentures, and to atlign breach ot one of the covenants in certain; and in debt tor 
the penalty, he /uid generally that the defendant had brike all the eoverants in that indenture, 
without ſhewing any one in celtaing the defendant pleaded a collateral matter in bar; and adjudged 
the declaration had begun bad on de murrer, but that the plea over-ruled it, tho' the breach was double 
and incertain. 12 Mod. 466. in Caſe of Thorp v. Thorp. Cites 3 H. 6. 8. 9 II. 6, 16, 10. 
and that it was ſo adjudges in B. K. Valch. 23 Car. 2. Bernard v. Mitchell. 1 Vent. 114. S. P. 
12 Mod. 459. in 5. C. 

$5 it on coverants that if J. S. ders ſuch and ſuch things, he will pay him fo much money. 
J. S. brings action, aud jays gerneraily that he pertormed all the things; this would be 2 on 
de mutrer; but curable by pleadiug over. Per Holt, Ch. J. 12 Nod. 459, Paſch. 13 W. 3. 
Cale of Thorp v. Tho p. 


Io. Where the / ing in its own nature requires a demand, à Cro. C. 76. 
tond jor dy ng ti reif is nct iorfeited vill demand. And in that Trin 3 Cat, 
caſe 
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C. B. Chap- caſe the defendant muſt take advantage of rhe want of demand 

Cw by pleading that he was always, and ſtill is ready to pay it; 
for if he plead performance generally, and plainti(F aſſi⸗ gus a breach 
in his replication, the defendant ſhall not rejoin and allege 
want of demand; for that would be a departure; per Gould 
quod Holt concellit. 12 Mod. 414. in Cate of Lerins v. Ran- 
dall. Cites 1 Cro. 76. 77. 

11. Error of a judgment 1 in the Court of Canterbury; excep— 


tion was taken that it does nt appear that the fans i[diciion of the 
VET de WI th the city, and they al, ed; the Calſe of 


court TAS Co-oxten 
action only to have a: en within the ci ty ; but we, was ſaid that 
the defendant coming in and anſwering had waved that advane 
tage. 12 Mod. 536. Trin. 13 W. 3. L ancaſter v. Lovelace. 
12. Debt by adm cui auminiſratis debits mods comes 
mor fruit; detendant pleads over. Per Cur. 'This had been 
bad it demurr'd unto, but is now helped by your pleading over 
tor you thereby la he has a right of ſuit, and is adminiſtra- 


tor. 12 Mod. 537. Trin. 13 W. z 3. Hall v. Bond. 


() Amendment or Alteration of Pleas, In what 
Caſes, 


1. A SSISE againſt a man and a ⁊t-man; the ev3man pleaded in 

bar, and the man to the «urit, that the wwoman was his 
fome nat named ſeme; and they were adjourned upon the plca of 
the feme, and at the day the man confeſs'd the writ good, 
and his plea falte, and ſo he may. Per Cur, Br. Aﬀliſe, 
Pi. 250. cites 23 Aſl. 

2. Treſpaſs upon 12 ſatutle of forcible entry; the defendant 
intitlid himſelf to an eftate for term of life, and prayed aid of the 
King becauſe he in reverſign was within age, and in ward of tive 
King, and had aid, but not de rigore > rap and after proces 


dends the defendant pleaded Nat guilty, and had the plea, notwithe 
Handing his juſtification before; quod nota. Br. General Iſſue, 


pl. 18. cites 22 H. 6. 18. 
And it is ſaid elſewhere, that in aſſiſe and treſpaſs after 


S. P. Br. 
un ol 6. ſpecial plea picaded, and replication made, yet the defendant may 
cites 22 H. waive them and plead the general iſſue; quod nota. Ibid. 


6. 17. 
In aſſiſe the tenant pleaded in bar, upon which they were at iſſue, Which was entered, and yet the 


defendant came * after and way'd the iſſue and took the general iſſue, and the waving the tirſt 
iſſue was erter'd of record. Br. General Iſſue, pl. 54. cites 34 UH. b. 24. At ancther day 
and in another term. Br, Ifues joines, pl. 76. cites 5. C. : 


8. P. Br. In detinue *twas agreed that he who pleads a bar may after 


Pleaging*, Bi iſh it and plead the general iſſue in any action: and per 
13 Danby Ch. J. he may wage his law, and rclinquiſh the bar, 


a; and 10 he did there. Br. Bar, pl. 79. cites 2 E. 4. 14. 
And it ſhall 


bebeforethe 5. In fermedon the tenant wouched A. who entered into the 


* warraucy, and vauched B. and the demandant, as do the third 
part 
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part counter-pleaded the warranty, and to the reſt granted the 


wucher, by which the proceſs iffued againſt the wouchee, and 


againſt the inquefl, and at the day the fart wouchee pleaded the 
entry of the demand into part after the laſt continuance; and there- 
fore the inqueſt was diſcharged, and new iſſue taken upon this 
matter; for by the new iſſue the firit iſſue is waived. Br, 
Inqueſt, pl. 38. cites 5 E. 4. 116. 

5. In ward the plaintiff ſurmiſed that the anceſtor of the infant 
died in his homage ; the defentant ſhexved a gif t in ail to the au- 
ceſlar of the infant abſque hoc that he died ſciſæd in fee z and it was 
debated if he fthall traverſe the dying ſeiſed in his homage or 
not, and at the end ef the Term the defer:dant would have amended 
Vis bar and the Court would not futter it. And Vavifor who 
was with another defendant would have changed his paper 
and the Court would not ſutter it. Br. Office del &c. pl. 30. 
cites 2K. . 

7. The defendant may amend his plea, although it be zZhree S. P. If in 
Terms ofter it was pleaded, if it be not entered, aud he will pay be but © 1 
cab. Nich. 22 Car. B. R. But it muſt be by leave of the Court, nf oe, 
becauſe it is againſt the common rules of practice; which Hill. 23 


a | * © - . i * 
they will grant if there be cauſe for it. 2 L. P. R. 300. Cars Bo 
; ; IV 9 For it is not 
re ſonable that the Court ſhould grant him favour to the prejuaice of the Party, who by tis amend. 


ment i; put to new trouble and charge; but if the plea be entered ix parchment, and the record made 
up, the Court vill not give leave tu amend it. 2 L. P. R. 305. 

Since pleading in paper is now introquced, inſtead of the old way of pleading ore tenus at the 
but; it is but reaſonable, after a plea to iſſue, or demurrer joined, that en payment? of cofis the 
parties (hould have liberty to amend their plea, cr to waite their plea or demaurrer while ail the 
proceedings are in paper, 2 Salk. 520. pl. 21. Mich. 2 Ann. B. R. Anon. 


8. If one plead a plea that is not good, and the plaintiff doth 
{117 upon it, the defendant cannt afterwards amend his plea 
aut the plaintiff's conſent. Mich. 24 Car. B. R. For the 
defendant ſhall not take advantage of his own ill pleading to 
delay the plaintiff, and to put him to more trouble and charge 
than by the law he may do. 2 L. P. R. 309. 


4 M o . * 

9. If the plaintiff's attorney will conſent unto it, the defendant Bu: if he 
may wave his plea pleaded wvithout moving the Court : By Roll * 1. 
Ch. J. 2 L. P. R. 312. cites Trin. 165 1. B. 8. not be da 

DS without 
moving the Court; for the common courſe of proceeding is not to be altered but by leave of the 
Court, which upon cauſe ſhewn, the Court will ſometimes give way unto, it the doing of it be not 
prejudicial to any party. 2 L. P. R. 312. | 


10. A man can never plead any thing afterwards, which he 
nagh have pleaded at firſt : for if a man have a releaſe, and an 
action is brought againſt him, he cannot, aſter pleading the 
general iſſue, make uſe of this relcaſe; but he may at the Niſi 
Prius plead a releaſe poſt ultimum continuationem flaciti, which 
was made upon the ifſue joined: % where a releaſe is made 
der verdift, and before judgment, the detendant cannot plead 
_> releaſe, but may bring his audita querela upon it. 2 JL. P. R. 

318, | 
11. But where there is a paper-book made up, the defendant But if the 
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livered to entry of what is his part; and at the end of the four days may, 
_—m Se if he thinks fit, cane the ſpecial pleading, and plead the general 


torney, is i ue. X. 321. | 


2470 up 


with an iſſue jrin'd, the plaintiff's attorney may, upon the delivery thereof, give eight days 


notice of trial; but the defendant's attorney may, if he thinks fit, within four days, ſtrike out 
Et predi@. defenders fimiliter, &c. and put in a trmurrey to the lain Fr rejoinder or replication, 
2 L. P. R. 321.—Bur if the defendant joins in the ue, by paying tor the entry of his part, or 

pleads the general iſſue thereto, then the tria/ ſhall go on according to the notice given 
[ 391 ] upon the delivery ot the paper-book. 2 L. P. R. 321. But if it be a er in de- 
murrer in the papor-5:5%, and not an iſſue there, although the defendant at rhe four days end waves 
bis demurrer, ant pleads the general ue; yet the plaintiff's attorney cannot give notice of trial 
wer delivery of toe paper bot, becauſe no iſſue in fact was then joined: ſo that if the defendant 
will not, at the four days end, join in demurrer, but pleads the general ifſie, the notice of the 
trial muſt be given but from the time of his pleading of the general ſve, 2 L. P. R. 321. 


Defendant 12. Before joinder in demurrer the defendant may waive his 


gleaded :s 


„ ſpecial plea, and plead the general iſſue. Per Cur. But if 
eia; un there be a rule to plead, fo as to ſtand by it, and the defendant 
bis r:cogzi> pleads a ſpecial plea, as he may, and the plaintiff demurs, the 
— 4 defendant ſhall not then waive, and plead the general iſſue. 
ment iy the 2 Salk. 515. pl. 5. Mich. 8 W. 3. B. R. Anon. 

principal; | 

to which plaintiff replied non-payment, and tendered an iſſue; whereupon defendant demurred and 
plaintiff joined iu demurrer, moved for conſilium, and ſet down the cauſe in the paper to be argued, 
Defendant afterwards moved ts wiihdraw his plea, ard plead nul tic! record of the recognizance, 
which was denied by the Court on hearing counſel on both ſides, Notes in C. B. 237. Mich. 
g Geo, 2. Han daſide v. W. Iſon. | 


13. Where a lea is pleaded, and the i Ie is entered, and the 
record made up to be tried at the aſſizes, the defendant cannot 
amend his plea in this caſe without the conſent of the plaintiff, 
and an order of Court, becauſe *tis entered upon record, 
2 L. P. R. 321. cites Mich. 8 W. 3. B. R. | 

14. If the plaintiff alters his declaration after the defendant hath 
pleaded to it, the defendant may alter his pleaz for by the 
amendment of it, it may be fo altered in matter that it may 
require a different anſwer from what was formerly pleaded. 
2 L. P. R. 322. tit. Pleas &c. 

15. Upon a motion for leave to withdraw a ſpecial plea, 
and to plead the general ifſue, the Court declared it might be 
done the fame Term without leave of the Crurt, on payment of 
coſts, unleſs the plaintiff have replied, and then it mult be with 
leave, and the detendant mult pay coſts. Rep. of Pract. in 


C. B. 67. Mich. 4 Geo. 2. Robinſon v. Simmonds. 


Notes in C. 16, Motion was for leave to withdraw a ſpecial plea of plene 


B. 230. S. "Oy . IF a 
E. 5 But agminiſiravit, and 19 plead plene adminiſlrawvit generally, Which 


where it was Was granted on payment of coſts; but it was ſaid that if the 
moved that defendant had picaded the general iſſue, they would not let him 


defendant . , 
might have Withdraw that, and plead any other plea. Rep. of Pract. in 


*1 : " 4 < F 

leave to C. B. 96.97. IIill. 7 Geo. 2. Martindale v. Galloway. 

wilhd a2 

his plea of tender, and plead the genera! ue upon payment of coſts, the Court denied the motion, 
kecauſe this altcraticn of the pica would put plaintiff to an inconvenience, the money pleaded to 
* tengeied being brought into Court. Notes in C. E. 2:1. IIIil. 7 Geo 2. Reevs v. Probart. 
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17. A rule to ſhew cauſe why the defendant ſhould not 
have leave to withdraw his demurrer, and plead the general 
iſſue; the plaintiff inſiſted that it was not reaſonable to give the 
defendant that liberty, ſince by the demurrer he had admitted 
the fact, and depended meerly on the matter in law; but the 
Court were of opinion, that a demurrer. may be withdrawn, if 


the party come in a reaſonable time, on payment of cofts ; and they 


gave leave accordingly. Rep. of Pract. in C. B. 135. Mich. 
10 Geo. 2. Sherlock executor v. Temple. 


deen de fore a Judge, and that defendant had offered to withdraw his demurrer, and ple 


391 


S. P. Tho? 


it was ob⸗ 


jected by che 
plaintiff, 
that by this 
me ans he 
had been de- 
laycd of a 
trial at lat 
aſſiſes; but 
it appearing 
that the 
parties had 


ad the gene- 


ral iflue time enough for the plaintiff to have tried bis caiſe at laſt aj/iſes, the motion was granted, 


No:es in C. B. 243. S. C. 


18. The defendants, in Hillary Vacation, pleaded ſeveral ſpecial 
pleas ; but in the ſame Vacation, before replications were delivered, 
<vithdrew thoſe pleas, and pleaded the general iJue. Per. Cur. After 


a ſpecial plea pleaded, tho' the plaintiff has prepared his re- L 392 J 


plication, yet the defendant may the ſame Term before the 
delivery or filing of the replication waive his ſpecial plea, and 
plead the general ifſue without paying colts. Rep. of Pract. 
in C. B. 155. Hill. 12 Geo. 2. Horsfull v. Greenwood and 
others. 

19. Motion was made to withdrew his blea of the general iſſue, 
and plead the ſame de nov, and pay money into Court, the defendant's 


attorney happening io die befere payment of meney inte Court, as 


grdered by defendant, and his clerk having delivered the plea ly 
miſiate; rule to ſhew cauſe ; cauſe being ſhewn, the Court faid 
the rules of the Court are againſt the motion; bur in the 
accident f death the rules muſt be diſpenſed with. Rule abſolute. 
Notes in C. B. 254. Mich. 13 Geo. 2. Uſher and others v. 
Edmunds. 


(I) Rules as to Pleadings. 


. THE Court will not upon a min order the defendant 70 

plead peremptorily by a day be fore the common rules of 
the Court for pleading be out, 2 L. P. R. 301. cites Mich. 
22 Car. B. R. | 


2. If the diſendant do, after the Term is ended, plead a fri- 


leur plea, to the intent to delay the plaintiff, and te hinder Lim 


ſrom going to a trial at the Mes, a Fudge at his chamber vill 


fet afide ſuch a plea, and order the defendant to plend ſuch a plea 
as he will ſtand to, or elſe to accept F a demurrer from the 
plaintiff unto his frivolous plea. 


Hill. 22 Car. B. R. for it is 
the juſtice of the Court to ſpeed the proceedings in law, and 


to bring ſuits to determination as ſoon as with conveniency and 
juſtice to all parties it may be done. 2 L. P. R. 301. tit. 


leas &C. 
3. The plaintiff's attorney is not bound to receive a plea for 
Vol. XVI. Ii the 


i 
1 

| 
; 
| 
5 
; 


392 Plea and Pleadings. 


the defendant From any perſon that is net an attorney. 2 L. 
P. R. 363. cites Paſch. 23 Car. B. R. Quære. 

4. An Ser of the Court 9g ht net to refuſe a plea, although 
it be net put in in time; but the plaintiff mult move the Court, 
and abide by their rule therein. Nill. 23 Car. B. R. Tor the 
Court, and not the attornies, are to judge of the legality of 
the proceedings in all cauſes depending before them, as well 
as they are to determine the matters in law in them. 2 L. 
P. R. 306. | | a 

5. If a plea be put into the office in due time, it is well enough, 
althæugb it be nat delivered to the attorney for the plaintiſf. I rin. 
24 Car. B. R So that he may not enter judgment for want of 


pad'— 7, w+ , y 


a plea z but it is /a for the defendant's attorney % deliver a B 
copy ot the plea to the plaintiff *s alt5rme'y, or to gire notice that 1 ſy 
a plea is put into the oſſice. 2 J.. P. R. 329. tit. Pleas Ke. „ 
6. Upon a motion betwixt I'riscoE and ARNOLD, 'twas 1 S 
held by Glyn Ch. J. When pleadings are made us? and paid for, * = 
they ſhall be accounted as if they were entered; for the entry 80 
belongs to clerks in the oſſice, and not to the attornevs. 2 L. ri 
P. R. 314. tit. Pleas &c. 15 75 
7. Horb rules to plead and declare are tc be entered, and when a 
o be given, ſee Rules &c. in C. B. Mich. 1654. ſ. 15. — 4nd pl 
ſuch rules foa!l be out at four dazs, inclufive of the day wherein 
: the fame were given. Ibid. | w 
8. Imparlances and Incipiturs are to be entered, or otherwiſe * 
| there ſhall be a further imperiance of curſe, And no rule thall th 
be given to picad without ſuch entry, unleſs the prothonotary * 
give allowance. See Rules &c. in C. B. Trin. 2: Car. 2. pe 
Reg. 2. Re 
By pM 9. The queition was, whether there ought to be new rules 
3 — plead en an amendment“ Pew, clerk of the papers, ſaid, Ba 


it the plan- that if the plea was of anther Term, there ought to be new 
tif moves rules; otherwiſe it it be a plea of the ſame Term, becauſe 
[ znendhu there is a rule to warrant the judgment. Holt Ch. J. Anciently 
1 393 2 they did not plead de novo after an amendment; therefore 
| the ſume wing rules to plead again cannot be the ancient courſe ; 
| Term the de- fs. the practice of pleading de novo is but of late intro- 
Jendant's duced, but with great reaſon : When the plaintiff amends and 1. 


ay Go -- gives an imparlance, there ſhould be new rules; otherwiſe not. 
| _ 2 Salk. 517, 518. Trin. 11 W. 3. B. R. Anon. ere 
| 5 ae to plead; but the defendant muſt plead in convenient time, 2 Salk. 520. pl. 20, Te 
Mich. 2 Ann. B. R. Anon. en 
N ent 
10. On a piece of Jampt paper the defer darts foy they are deli 
ner guilty, without delivering the plea at length; the plaintit Ol t 
ſigned judgment for want of a plea. Ihe Court ſaid it was 2 
no defence ; ſo the judgment was held regular. Rep. of Pract. ple: 
in C. B. 126. Hill. 9 Geo. 2. Albany v. Grithn and his Wife. colc 
11. The defendant had obtained a Judge's erder for time to will 
- plead, but did nt plead within the time limited by the —_ P.1 
| c 3 
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The plaintiff ſigned judzment. It was objected that no rule to 
plead was given; but the Court ſaid, that tlie Judge having 


iven time to plead, there was no cc '/hon jor a rule; ſo the 


5 was held regular. Rep. of Pract. in C. B. 141. 


att. 10 Geo. 2. Dawſon v. Garth. 


(K) Signed by a Serjeant &c. In what Caſes 
they mult be. 


1. IT there be a ſpecial plea, replication, nejcinser, or demurrer, 
there mutt be a counſellor's hand to it; vb2cauſe it is 

ſuppot:d to be adviſed by counſel, who is to maintain it to be 
s L. F. IE 244 

2. The Court reſented the number of frivolous ſham ple ar 
which came before them, ſaying, it was againſt the duty of 
counſel, and againſt the ſtatute of W. 1. c. 29. and that the old 
rule ought to be revived, viz. that cane ſhould ſet their hands 
to the bozks delivered to the Judges; which was ancicntly fo 
ordered, that the Court might not be troub'ed with frivolous 
pleas. 2 Salk. 517. Mich: 10 Will, 3. B. R. Anon. | 

3. Per dureſs was pleaded without a ſerjeant's hand. Upon 
which occalion a queition aroſe, What ſort o pleas werd to 
have a ſerjeant's hand? It was held by the Court and ſ-tti-d, 
that comperuit ad diem, fon offauit demeſne, plens adminijtravty 
riens per diſcent, ne unques executir, nul tiel record, per minus, 
fer dures, intra etatem, & ſelvit ad diem, necd no ſerjeant's hand. 
Rep. of Pract. in C. B. 41. Hill. 1 Geo. 2. Upton v. Pullyg. 

4. But nan aſſumpſit infra ſex anus mult have a ſerjeant's 
hand. Ibid. 


(Ly The AMunner of giving a Plea, and of pulling 
Pleas into the Ofice, aud keeping them there. 


1. PLEAS put into the office are of two ſorts, general or 
ſpeeial ; general pleas are entered in the general plea-baok by 
every attorney for his client; but theſe are no pleas, unleſs 
the defendant's attorney do pay the plaintiff's attorney, upon 
demand, 1s. and 4d. or 2s. and 4d. (as the cauſe is) ior 
entering his plea an! warrant of attorney. Special pleas are 
delivered in to the clerks of the papers, and entered into the boox 
oi the proper perſon to whom they belong 2 UL. P. R. 309. 
2. A celourable plea cught ti be entered, but that which is no 
plea ought not to be entered. Trin. 24 Car. B. R. For a 


colourable plea is a plea unti: it be oberruleid. her the Court 
will not ſpend time to diſpute things which are clear. 2 L. 

P. K. zog. | 
3 Ihe clerks of the papers of the King's Bench ought nat 
to luffer the original pleas bruuzht into the othce t be deicuered 
| IT out 
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the pieadl- ct of the office, but on!y copies of them. 2 L. P. R. 310. cites 
ings mace Mich. 1649. B. 8 

up tor the ein 

ine to be 

tried: and if any queſtion ariſe about alte ring of them, they are to be examined and rectified, and 
(it any 2lterat.ou be) by the pleas in tie office, and not by any copy of the plea, 2 L. P. R. 310. 
tit. Ple2s &c. 


S. P. per 4. When a general plea is pleaded, the attorney ought to ſet hi: 


_ ry ]- hand to the plea, or enter it in the plea-09#, and pay far the entry 
49%. Paſch. of it 3 and then the iſſue is joined. But if he will not ſet his 


13 W. 3. hand to the pica, and pay for the entry of it, judgment may be 
noe gt e. entered for want of a plea; for the attorney's hand, and his 
cial plea is paying of his part for the entring of it, and of the warrant of 
zo Hit attorney, warrants the plea; and before his hand is ſet to it, 
cap th it is no plea. So likewiſe in the caſe of a paper-book, the 
party accept defendant muſt ſet his hand to it, and pay for the entry of it. 
ie without 2 L. P. R. 324. tit. Pleas &c. 


intilting 
e pon that, it will be well; fer Holt Ch. J. 12 Mad. 493. Paſch. 13 W. 3. Anon, 


For more of Plea and Pleadings in general, ſee Abatt— 
| f 
ment, Replicatiin, and other proper Titles, diſperſed 
throughout the whole Work.) 


* Fur the * PDledges. 
Kirg': ard 
tbe party's 
St tnt 


— — an — 
F L344 64 95 
ale 
Oug hn! ro 


Raa pecdger, | 
— : (A) Mat Perſons ought to find Pledges. 
he and his 


nt. AN infant ſhall not + find pledges in Mic. 30 AMT. 25.1 


be amerced; 


and ikewiſe 
if 3 fin ar him in any bart; and this was grounded upon great reaſon, that the 
plaintin ſho „d not froublc the King's Court or the party without cauſe ; and if he did he ſhould be 
run hed. Per Cur. Cry J. 413. Hill. 14 Jac. B. R. Dr. Hulley v. More, 

+ Not ir mertdance/i;r. Pr. Pledges., yl. 29. cites F. N B. 195. 1.— An infant ſhall not find 


pletge3. Cro. C. 107, Mich, 5 Car. B. R. Goodwin v. Moore. 


The writ 2. The Ling ſhall not find pledges; for he ſhall not be 


of th: King, . el l. 29. cites F. N. B. 31. 

Queen, orof amere d. Br. Pledges, pl. 29. cites 3 

a-: giant | 

„nat not Lave the clauſe, Si fecerit te ſerurum &c. becauſe they ſhall not in thoſe caſes be amerc'd, 


4 Lait. 12 


3. 50 of the Juen, for the ſame reaſon. Ibid. cites F. N. B. 16. 
4. Certain 


e- 
ſed 


Pledges. 1394 


4. Certain perſons may ſind pledges de proſequendo in 2 
Chiancery, as efficers of the Gourt and ſervants of the King, and 3% 5 he 
parr men, of which mention ſhall be in the writ, Et niſi &c. ſues a Aran 


predict A. fecerit te ſecurum de clamore ſuo proſequendo per ger ere by 


lidem ſuam quia pauper eſt runc ſummoneas &c. Et hoc con- 7 
ceflum crit ex mandato cancellarii. Ibid. cites the Regiſter 228. ſhall tind 5 
pledges de 

proſequendo, as well as a ranger that ſucs an attorney; and for deſault thereof a judgment in debt 
was reverſed, notwithſtanding divers precedents were produced that an attorney need E 
not, becauſe he is ſuppoſed always preſent in Court, and that the werds Si querens [ 395 ] 
fecerit te ſecurum &c. are wanting in the attachment of privilege. But divers precedents were that 
ple Iges had been found. D. 288. pl. 53. Paſch. 12 Eliz. Flote man v. Bygot. Cro. C. gl, 
Mich. 3 Car. C. B. S. P. Wolfe v. Il ole. llurt. 52. S. C. Het. 59. S. C. 


(B) In rehal Aclians or Caſes] they ought to be 


found. 


2 IN a writ of eftrepement to put the party to anſwer to an 
eſtrepement dene by him between judgment and execution, 
he ought to find pledges. 22 E. 3. 2. b.] 
O2. Mirror of Juſtices, fol. 5. cap. ſ. 3. It was ordained 
that no action was receivable in judgment if he had not proof Fol. 2:9. 
preſent of witnefles or of other thing, nor that any ſhould be S———- 
compelled to anſwer to a writ, nor to come to the action in 
the Court of the King before Judge, Commiſtary, before the 
ayower found ſurety of the damages, and to reſtore the * ex- gy 
eggs if he failed in his plaint, except recognizances of + four + Orig. 
pieces, aſſiſes, certifications of aſſiſes, attaints, rediſſeiſins, and {Quite 
other cates, which are + only as offices of the King. To which r 
ordinance King H. 1. made this mitigation in favour of poor que del 
plaintiſts, that ſuch as had not ſufficient ſurety preſent ſhould _—_ F 
promiſe and twear to make ſatisſaction to their power accord- hp 3 
iug to a reaſonable taxation. Vide ibidem fol. 21. cap. 2.] ſcremeut.) 
[3. In a writ of recerdare facit loguelum pledges ought to be 
found, tho' the plaint in the inferiour Court be only returned, 
and picdges found there before. Tr. 15 Car. B. R. between 
Cres and Beſcarven. Per Curiam reſolved.] a 
J. In replevin they were at //Jue upon the place, and the plaint: 11 
frey'd that the defendant flaudel gage deligerunce; becauſe adhuc q,, found 
detinet averia z and he was compelled to gage deliverance, and pledges 7s 
to hnd pledges to make the deliverance z quod nota, Br. Pledges, . ac 


Lern ce, 


V Orig. (de- 


l 1 . , 
Pi. 9. cites 22 E. 3. 7. | . * whetie he 


avowed 


N A * | 4 = 
upon evunt quod adhuc detinet ; and if he appears by attorney, his attorney Yall da the likes Of 80 


to the Ficet, Br. Pledges, pl. 18. cites 1 H. 7. 11. 


5. If the int be renaved by pore or recordare, the firſt 
3 ſhall ſtand; and if the plaintiff be nonſuited he ſhall 
e amerc'd. Br. Pledges, pl. 24. cites 3 H. 6. 3. per Rolf. 
6. In delt the deſcendant tendered bis lat, and was compelled 
to ſind pledges of the law, and majrperiers beide the pledges, and 
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the pledges were not <5 to ſtand for both. Br. Pledges, 
pl. 27. cites 42 E 3. 
Ani it ws 7. Errer; it che dt >ndaut be not in ward he may appear by 
1 attorney, and if he ＋ in ward he ſhall find ſurety, and tall 
X A make recoguizance &c. Br. Surety, pl. 17. cites 5 E. 4. 6. 


bacefr, 
ſurety. mall be found whether he be in ward or not. Br. Surety, pl. 17. cites 5 E. 4. 6. 


Br. Bill, pl. 8. Bill in cuſeadia mareſcbalii; the defendant imparled 'lill ann. 


5 C. tber Term, and no pledges were found; and Huliey Ch. J. by 
S C cies advice, made them enter pledges, and ſaid that there is a divers 
== 7 faty b#tTuren « ll and writ ; ; for cortt ic, 8. facerit te ſveurum XC, 
Tun 13 and ou 57 not jo. Br. Pledges, pl. 19. cites 2 H. 7. 1, 17. 

Jac. in Cate | 

ot Haver v. G. bons. 5. C. cite Cro. |. 314. in Caſe of IIuſſey v. More. 


9 In error on a judgment, the error aſſigned was, that the 
plaintiti in the firit action brouge at a 6:11 in Ban ca upon his privis 
| 396 J lege, and found mn pledges in bis jirf? declaration, but found them 
only in his fecand don. Coke and Doderidge agreed, 
that if no pledges had been enter'd it had been error. Roll. 
R. 208. Trin. 43 Jac: B. R. Havert » Gibbons. 


10. In error brought in B. N. upon a judgment in C. B. in 


raviſhment of æuuril it was mov'd, that neither uſon the return of 


the orig incl writ before the Gerit, nor after m Curt, any fled 
2 2 ned; it was. agreed oy the wi ole Court that at the 

common law it was clearly error, And by three Juttices, 
contra Haughton J. this is hot aided by the body of the ſtatute 
of 18 Eliz. Altho' it be within the words in the body of the 
act, vet it is clearly excepted by the proyita; for this action is 
founded upon a penal law, which the proviſo excepts Clearly 
out of the itatute. And for this cauſe judgment was reveried, 
Cro. 0 213. Hill. 14 Jac. B. R. Dr Huiley v. More, 


n 11. In reple: in, taking money iiiftead of pledges to anſwer the 
1 party, is not good ; ; tho” per Berkley J- a Juitice of Peace may 
no! take ſuf. take money to lie in depoſito for the fecr urity of the peace, an4 


ficient /eev- the money (411 be forfeited io the King if he doth not keep tie 


ty be. 
9 PE acc ; yet here it is not fo, becauſe the party is intereſted to 


caſt e: it is have the bene : bf the Þ. edges | UY * 2 ire fucids, if he recover; , 


nende, hut he his no remedy to have the money from tae oihcer, 


— . being in his purſe, if he ſhould have judgment to recover. 


Fer D bein Cro. Car. 445. Kill. 11 Car. B. R. Mayſer v. Grey, Mayor af 
Com. 
= 23 8 i 
W. & M. B. R. Lane v. Fol. 
BHs of a borgugh took a repicovin Hu, the condition of which war, that 3f rhe PO kounder 
B 41 al proſecute an i fallow with ie, biy ſuit eommered in the Court of Record I the 
2ugh 04 -A anaingl 74 ＋ r ag u 749 takivg ard driaining tbe guods an 'd chatt! 
of the fa'sd 7 H. 1. at Nie fe, vi bie ihr 7 Lieu of this Court, 4 1 C and /ball 
wake r tyrnf the ſti 2191 and chariels, „ ret (boy, af fba'l ve 4 e by taw againſt bir 
n prof nt 22 yn to be viid, wr ele &. It was objected that this was an uniawtul bond, 
becauſ: the da its ou ht to how tagen pee, and not à bond; but per Cur, This is a lau tul 
bond, and 'tis the common courſe, want this day, to tike ſuch bonds; an the condition is well 
penn'd, all the wrus wing generals Cond. 24 . 219. Mich, 4 W. & M. B. R. —_— & al, 
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Pledges. 


12. Scire facias lies againſt pledges in rep/evin after elongavit 
return'd; and pledges to be found both in a writ and a plaint by 
W. 2. cap. 2. Sce Cumb. 1. Mich. 1 Jac. 2. B. R. Dorrington 
v. Edwin. | | 

13. An action was brought in C. B. by an attorney by bill of 
privilege, and no plegii de proſequendo found, and fo returned 
on a certiorariz and for that cauſe judgment was reverſed, 
12 Mod. 198. Trin. 10 W. 3. Anon. 

14. When writs were delivered to the ſheriff to be by him re- 
turned into C. B. he was obliged before the return thereof to 
take pledges of proſecution, which, when the fines and amerce- 
ment awere conſiderable, were real and reſponſible perſons, and an- 
ſwerable for thoſe amercements. But they being now ſo in- 
conſiderable, there are only formal pledges entered, viz. Jahn 
Die and Richard Rze. But there is a diference in debt and in tref= 
pe; for in treſpaſs the attachment of the goods is the firit pro- 
cels, and becauſe the defendant is thereby hurt, therefore the 
writ commands the ſheriff to take pledges hefore he executes the 
proceſs. But in debt they begin with a ſummons, and ſo the 
defendant is not hurt in the firit inſtance, and therefore there is 
no command in the writ to the ſheriff to rake pledges, but un- 
lets he does there is not a ſuthcient authority from the return to 
warrant further proceſs, unleſs pledges are put in above, as in 

B. R. they always do on the bill. The reaſon why pledges were 
nal taten in Chancery, but committed to the ſheriſt, was, that 

he living in the county was ſuppoſed to know who were ſufſi- 

cient ſecurity, and being to levy the amercement afterwards, 

they were to take ample ſecurity for them. G. Hiſt. of C. B. 6. 7. 


(C) No may receive Pledges, 


(1. WIN the ſheriff writes to the bailiff of a Hanchiſe to 
ſerve a writ, the bailif may take pledges. 22. Atl. 3.] 


(D) At what Time they ought to be found, 


DL. IF 2 writ be to be ſerved by the huiiff of a fronchi/e, yet the 
ſheriff out io ave pledges before he ſends ts the vail F to 
ſerve the writ. 22 A. 3.] | 


porter the plaintiſf may take pledges de proſequendo 


2. Defore the pluintiſt has found pledges de proſequendo, the de- 
fengant cannot appear, nor is he compellable to appear, Br. 


ledges, pl. 32. cites 22 H. 6. 20. 
3. In debt it was awarded per Cur. that if the plaintiff puts 
in à bill againſt a man in cuſtodia in mareſchalli, and des net 


114 find 


> 


396 


[ 397 1 


Br, Pedeee, 
pl. 1:. cites 
S. C. per 

Share. hut 
by the Ree 
well eno gh. 


Br. 


Aver- 


mene contra 
&. pl. 12. 
cites S. C. 


rr 


FFP 


70 
F 


l 5 
' 
\ 
1 
l 


SES. ac 


S ˙m T mꝙ 


my 
— 


Nr 


— 


ds 
— — 


n af a 6 
* 


— 


39 


* 


—— 


2 1K — 


9 | | Pledges. 


Aud pl i at the eemmencement, he (ſhall not find ir after; but the 
bill {hall abate. Br. Bille, pl. 15. cites 9 F. 4. 27. 

4. They ought to be found either pon the pur, baſe of the aurit 
in Chancery, er before the ſheriff, before he executes the avrit; for 
otherwiſe the ſheriff is not bound to ſerve the writ, but may re- 
turn that the plaintiff has found no pledges, yet he may ſerve 
it if he will; per Cur. Cro. J. 413. Hill. 85 Jac. B. R. Dr, 
Hutley v. More. 


(E) At what Time they may be found, 


ist. ce [I. 17 the ſheriff returns that the 8 has not found 
Seer? pledges, the Court may recerve pledges. 22 E. 3. 3. 1 E. 


turrcid has 
2. L. b. adindoed. 
Jun.. 


r * dzes de profe zende, and the clert re-Sα , the writ to the ſneriff, and the plaintiff in- 
me. ate: ly found picages 4427 the foe? "iff. Fr. Pede es, pl. 6. cite; 2 11 4. 25 

It was held by all the juſcices ot 5 K. If edges are omitted in bil. 5 writ, the part» may find 
Plelecs Lan nding the uri: wr this is in diſcretion of the Juſtices, an: is only form ; 
quad nota. . Lites a F. 4. 9.— 8. C. cited 3 Bulf. © per Cnriam. N 
1 Jac. in cat oi Liver v. Giobons S. C. cited Cro. J. 414. in Caſe ot Hu Ze, v. More, 
. P. Reg. Piac. 27. cites P. act. Reg. 252. 


Roll. R. 2. If a man brings a bill in Bank upon his privilege, and does 
205. 5. C. not ff nc. 2 ledges in the frſt dechiration, b ut finds them in n 
S . cmd declaration, it is good enough; for he may ſind them * pend- 
* Cro. ]. mr the xerit, and thote ons are but one declaration in 
44. Hill. effect. Is. 13 Ja. B. R. between Havert and Gibbons per 
14 2 | 

P R. in Curiam. 

C 2% oi Hu: ey v. ore. 


. = 


fo, 439- "3. In a writ of recordare fuciat laguelam return'd in B. R. if 
8. C. and ie plainticf there declares, and detendant avows, and aſter 
„ of ifs foin'd a verdict is found for the pl: intiſt, yet before judge 


vas detween nent 2 pic or may be ſound; ſor thb e pledge are at cmnn [n4v, 
5 a and 11; y the /, 0 tte of Ie; Cminjier 2 cap. 2. For the ſheriff is 


F203 J not mens ey 1 this caſe, if the ledges are infuihcient as he is 
vn. Th . . 
h ſane by the ſtatute if he take inſuſſicient ' plec ges, and the fatute 1 if 


4 D All. e 

talent ihn a pe hin ty, not to mate it err; Trin. 1: Car. B. R. between 

XA Gre avid 4 uh, ad ju. ed, and 10 adit: ged the ſame term 
147 ; 


$. Cm in two other actions, which concerned the ſame parties.] 


E cror was 
hoy ot in RR. of al ien i C. B. i reglevin removed out of the Hundred Court into C. B. 


by recnr ati (alias Ac. L ro was aliizned, that it does not appear that pledges were returned upon 
the pa vi ther t wat erro a replevin was moch doubted ; becauſe the ſheritt may make 
rentevin w.thou; pied - front. And here tie eir97 is of the julzment in C. B. and it is no error in 


chen; aid priadveriture the pledges were found, ans not returned, and it is at the ſheriff”; peril, 
if he does t take rde 3cco ding to the ſtatute of Weſt. 2, cap. 23. Crs. To 594 pl. 10. Mich. 
26 Car. v. K. Ice 5 W. ek 


4. Paſch. 17 I. B. R. between Fabnſon * 3 
* udgrd that pledges may be put in at any time pending the aurit. 


5. In 


his was cited in the ſaid Caſc of Croſſe and Boſcawen. | 
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Pledges, 


5. In appeal of mayhem the deſendant appear'd, and made de- 
fence, and no pledges de proſequendo were return'd, and the 
deTendant took exception thereto, and the plaintiff found 
pledges in Court immediately, and therefore the defendant was 
compelled to anſwer ;z quod nota, by Tirwit, abſente Gaſcoign 
and Hulſ. Br. Pledges, pl. 8. cites 11 H. 4. 7. 

6. Bill of debt again MM. F. in cuſtodia mareſchali ; the bill 
2vas Un, hecaufe the plaintiff had not found pledges, and 
the d-ferdant out of ward, and the plaintiff offered pledges and 
could not, but the bill was abated. Br. Pledges, pl. 11. cites 
9 E. 4. 27. 


Court ; but bill which has no pledge is of no value at the commencement. Ibid.—8. 


Cur. Cro. |. 414. Hill. 14 Jac. B. R. in Cate of Hulley v. More, 


7. In an appeal of murder, the writ mentiond pledges to be found 
and named them, but in truth naue were found or enter'd, as ap- 
peared by athdavit; for which reaſon, and allo becauſe the 
writ was gra M. C. (the appellant) fecerit vos ſecuros per plegios 
A. and B. &c. which was argued to be abſurd, and neither 
grammar nor ſenſe, and alſo becauſe they could not move in 
B. R. to quali this writ, it not being returnable there till the 
tirſt day of the term, and if they could not move in Chancery 
to ſuperſede it, a man mutt he in priſon a whole long Vacation 
as the apnellee had done in the preſent cafe without bail or 
mainprize upon an erroneous writ without redreſs, it was 
therefore moved in Chancery to ſuperſede the writ. And that 
as to what 2 Jo. 154. and other books ſay, that the appellor may 
fiad ſureties at any time before judgment, it could not be; for 
that then, if the appellor find that the appellee is like to be ac- 


398 


S. C. cited 
Cro. J. 414. 
in Caſe of 
Huffey v. 
More. 


But ufo 
original, 
tho" he has 
not found 
pledges ta 
the ſheriff, 
he may nad 
pledges in 


C. cited per 


quitted, he will never demand judgment at all, and then the 


party's life may be brought twice into danger, and yet have no 
recompence in damages againſt an unjuſt appeal. But to this 
it was anſwered, and agreed by the Ld. Chancellor, that this 
writ did not iſſuc erronice or improvide ; that that mujt be ſomes 
z. extrinſic to the writ 1t/olf ; that if there be any defect in the 
writ itſelf, they may move to quaſh it when it comes into B. R. 
ii they think fit, that by the precedents in Raſtal, and 2 Jo. 154. 
it appears that the appellor may find ſureties in Court, if the 
ſheriff return a non invenit plegios, or even at any time before 
judgment, that the iLatute of V. 2. «vas nat made for the finding 
of pledges, but for the puniſhment of the abett;rs, and that there 
were many precedents where no fureties were actually found; 
that the theriif may if he will attach the party without 
finding pledges, becauſe they may be found afterwards, or 
he may refuſe to attach him, and return quia non invenit 
plegios ; that qria . C. fecerit ves ſecures viz. becauſe the party 
will find pledges, is as good as fe fecerit, and that the party may 
find pledges to the King and then it is gu, nes, or tothe ſheriff and 
then it is / d c. And fo the motion was diſallowed. Abr. 


329 ] 


Equ. Caſcs 416. pl. q. cites Oct. 14, 1729. Bambridge's Caſe. . 


(F) Hou 


* 
| 
9 
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399 Pledges. 


—— (F) How they may be ſound. 


[1, JAJHEN the ſheriff returns that the plaintiff has not 
found pledges, the Caurt may recetue pledges, tho" the 
plaintiff be not there in proper perſon. 22 E. 3. 3-] i 


(G) Pledges. [The Lyect of not finding Pledges. 


85 I F pledges de projequents be not found in an aſſiſe returned, 
yet the writ is ſerved in a m inner; for the plaintiff may 

e eſſoign'd or nonfuited. 21 E. 3. 54. b. 21 At. pl. 11. 

2. In attaint the ſheriff return 'd ſummons of jurors as in 
aſſiſe, and becauſe e mainpriſe of ſummons and pledges was in- 
da, for this default ſummzns ficut alias was awvarded, quod 
nota. Br. Retorn de Briefs, pl. 22. cites 45 E. 3. 18. 

3. Bill is brought in B. R. again a man in cuſtodia mareſcalli, 
and becauſe he wanted pled; zes de proſe quendo, therefore the 
bill was abated. Br. Bille, pl. 25. cites 2 H. 5. 17. 


(i) Fun Amend of not * Pledges, or taking any 
inſufficient ones. 


Fo where be T. IT the her: takes 1:9 pledges in replevin de retorno habende 
— * ſi &c. he ſoa render to the party fo many caltle &c. Br. 
FAC LED 23” 4 Pled LE5z 51. 1. cites 2 H. 6. 15. 

az. it turne 1 

Idid.—Inſufäcient biedges are at i pledges within the ftatute W. 2. cap. 2. 2 Inſt. 240. 


ob Wee. | 
E. T3 


Ant for 2. And fo fee there that the party may relinquiſh his wither 
b averin elongata return'd, and fhall have proceſs againſt 


a+>r-!5 

ce 5 te pledges, and jor default of them again/! the ſheriff. Ibid. 

* aV 5 

writ of dctinue lies acl nt tie Dal lid that made the replevin, without taking ſurety de returno ha- 
Fado. Br. Reievin, pi. 14. cites @ H. 6. 42.— Br. Detinuc, pl. 6. cites S. C. And where a 
ee {:cias 23ſt ihe pledges was getuned nihil, a ſcive faciis was granted agairn!tt the ſheriff; quod 
net; and the pleintiff was not put to ahn of de inue. Br. Scire Facias, pl. 3. cites 2 H. 6. 15.— 
by. Parlament, pl. 3. c. 10, S. C. [id. pl. 15. cites „ H. 6. 42, Br. Return de Avers, 


I. 2. cites 5. . 


3. * 2 ceſs i /faeg out of an inferior court 79 drein the begſit B. 
er that he f ard jur cy by ſufſicient pledges te appear at the next court. 
Lune procets was d: ed tn FJ. S. 9 was no uſual officer, and 

2 Ciſtreined the beaſts of B. and the plaintiſf paid him the 
uſual fee, Put J. S. without taking ſuthcient ſecurity re- de- 
livcred the beaits to B. nd B. did not appear, This was ad- 
judged ſuch a „ upon which an action on the Caſe lies 
ag uinkt J. 9. thy) he was not zn omcer known there, but only 

made ſu hac vice for this ſpecial purpoſe. Lat. 159. Wilde vs 
Dowle, | 
4- Upon 


4 


— w © 


Ta 


Pledges. 


4. Upon conſtruction of the Stat. 9 We}. 2. cap. 2. it was 
held, firit, that an action of the Caſe cvill li againſt the ſheriff for 
taking inſufficient pledget, and is a proper remedy to be purſued; 
for tho” it is not particularly * mentioned in the [tatute, as being 
a ſort of action but little in uſe at the time of making it, yet of 
late it is become frequent, being found to be an eafier and more 
expeditious method of proceeding. Beſides it appears from 
Cro. Car. 446. Jo. 378. that Cafe will lie for taking ms pledges 
at all; and the action feems to be equally proper where intu:ih- 
cient pledges are taken; eſpecially as ſuch pledges are always 
conſidlered as none according to 2 Init. 340. adjudged upon a writ 
of error out of the Court of C. B. in an action brought azainit the 
Sheriff of Middleſex. ill. 13 Geo. 2. B. R. Rous v. Pats 
terſon. SES 

5. Secondly, It was held that an aQton of the Caſe will lie 
againſt the ſherilt for taxing infuihcient pledges, ſetting forth 
a return, habend. awarded, and an elongat' return'd, 2v:th2ut jirft 
bringing a ſcire facias again}? the pledges taken: for tho' ſome 
* books mention ſuch a previous ſtep, yet as the ſtatute does 
not direct it, nor does any Cafe ſay it is neccilary, it would be 
hard to require ſuch a circuitous way of proceeding. Accord- 
ingly the judgment given in the Court of C. B. againit the 
ſheritf was allirm'd. till, 13 Geo. 2. B R. Rous v. Patter- 
ſon. | 


* 2 Inſt. 

340. F. . 
B. 1 (F) 
Br. Sci. Fa. 
3. 2 H. & 
15. Raſt, 

6, þ Ca, 
Ent. 637. 

Skin. 2:4. 
't the 
(h-rif upoa 
a replevin 
takes pledges 
ce retoin® 


habend. and upon a return awarded, returns, quod ayeria elonzata ſunt, and then a fire tacias is 
brought againit the pledges, and a Mh is returned, an action les againſt he itheritt, cr | may have 
have an action agaiult Hum wpon ſugge/oion of this matter; per Babingtou J. 11 H. o. 16. b. cited 


by the LA. Ch. jultice, ia the Cale vt Rous v. Patterſon. 


(I) ri. of Plegiis Aequietandis, Proceedings and 


Pleadings. 


I, WITRZ A. was bound in a deed of covenants, and in 

the ſaid deed B. was lite beund, and it was there- 
in expreſs'd, that B. was bound as e . for A. And an 
action being brought againſt B. it was taid by Knivet, that the 
actian ought fir to be brought againſt A. the principal, and for 
mon-ſufficiency of hin again the pledges. Quod 10ta. Þr. F ledges, 
pl. 12. cites 19 E. 3. 9. 


S. P. ard if 
the (urety 
who is 
bound to 
pay à cer- 


tuin ſum f 


money, or 
to do any 
the. thing 
&c. be diſ- 


trained by the ſnheritf &c. they ſhall have a ſpecial writ upon the flature to diſcharge them. And it 
ſeems that this writ lies where a man rccov 475 againſt the lureties in the county, and the ſheriff dil. 
trains them to pay the debt, where the principa! eis fuhicient; but it he ſue the ſureties inthe Come 
mon Pleas, where the principal is ſufficient to pay the ddt &c, now wheiner the fureties may piead 
that, and aver that the principal debtor is furhcient to pay it, or whether they ſhall have a writ to 
the ſheriff not to diſtrain them if the principal be lufficie.;t; quere of thele caſes? And the p:ocets 
in the writ is ſunimons, attachment, and cattrets &c. F. N. B. 37. (F.) 


2. Deht upon plegiis acquietandis; the ſheriff returr'd the de- 
 fendant nihil, and the plointiff proy'd capias, and could not have 
it becauſe this action ig in nature of a covenant, and he jhall reco- 
oe i p 
Br. Pledges, pl. 2. cites 43 E. 3. 1. . 
3. Plegiis 


ver only damages. 
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A. and B. z. Plegiis acquietandis by W. againſt R. becar/e Ye he did not 
ee  aequit im of 201. aguinſt J. becauſe R. was indebtcd to J. in 


n 


& iii 201, and in default of payment R. requeſted W. to be pledge 


fer the dit &c. and becauſe R. did not pay J. impleaded W. in London 
Res for nonpayment, and be requeſted R. to acquit him, and he 
regzetts 4, Would not pay, by which W. at the ſuit of J. and by arreſt 
to acquit paid the 20 l. and in def fault of his non-acquittal, and he often 
ee n demanded R. to pay him and he would not pay; the defendant 
convicted demurr d, becauſe he * did not ſhew that he ⁊bas his pledge by ⁊uri- 
and pays the fing; and the other jad, that he was in Londau where a man may 
_ 3 le pl ige 20 ¹⁴ writing by uſage ; and the other reply d becauſe 
thatthe uri he had nit counted of the uſage, and yet he was compell'd to an- 
de plegis ſwer, 2 and yet it was agreed, that a man cannet become pledge 
zeglistand in other place where there is no ſuch uſage without writing; 
L 4301 J by which he took exception, becauſe it is rot ſoexen that R. avas 
lies wot in mndebted t Fe by writing; & non allocatur, becauſe he has 
+ il counted that he had paid for R. by which as 7 10 J. he ſaid, 
42 uiid that he hat a. 4 19 Fo and had th eregf an argu tance, 20. hich he 
625 4 aro n hat 2 7 livered t W. iu caſe he had 1 4 it, abſque hoc, 
33 that W. paid it in default R. Pri &c. and as to the other 101. 
22 he /a:d, that R. was never beer to F. ner did M. ever become 
writing, as pledue for R. Prij/ &e, and the others e contra. Br, Pledges, 


__— pl. 3. cites 43 E. 3. 11. 


ef the pro- 
mile by 
words iu city or borougli by preſcript! on; and in this caſe both the bir are principal debtors by 
their do ds, ad not lurety the one for the other; therefore &c. tho! it was found by verdict 2 
were! f ae, jo ih H pre arf. aga'n 2 the 4. tee, yet hie cannot have ju gment. D. 370. a. pl. 57 
F. h. 22 Eliz. Anon. 


F. N 3. 4. Id. Ccke ſays, fome have ſaid, that this writ is“ grounded 
137. (C). upon the words in the ſtatute Ag. Chart. cap. 8. viz. © that 
"© the p. edges foal! Lare the debtir's lands and rents until they are 
« HE; wee he can acout himjclf ag. ainſt the pledges ;” and 
Jiat ſec cing no mention is made in that ſtatute of any deed, 
the pledge s tall 1 are that writ zcithoeut any deed. And if ts 
pledues have any fed, Covenant, or other allurance for their in- 
demutg, then they may tale their reme' y ot the common laws; 
but he ſays, i 2pPEars by Gla: wil that this was the common 
law 3 for he fa th, ſoluto vero eo quod debetur ab ipſis plegiis, 


rec PCrarc eecurreſeg in 1 1 ad Principale m dchitorem, 

11 potes! baby: "7:t unde eis fatisfacere potiTtt per principale placi- 

tum, and ſets down tha writ de plegiis acquictandis. 2 Inſt. 20. 
Fa aca + 1 


depert⸗ $a ') picp 9113 acquis tandis; the Frome! it counted that he was 
ey. Wwd 4 1 5 the 6 efendint and ot his requeſt as bis ſurety is a flrans 
t ger by a bill ob. ke” „ and that the defendant did not pay the 
ws ene as money of the a, V which the obligee ſu'd the plaintiff in an 
u des not jnſerior Court, and the dcfendant confeſs'd the action, 
© G r and Judgment Was £1 wen gets 4 acquiet. the plaintiff againſt the 
} che creditor of the [um a of dams ge d by the Court, D. 257+ pl. 
. WT... 12. Mick 9 Liize Cape v. Thornes. 


(K) Plead- 


woe „ 


N r . Aft. . 


r <4 4 


Pledgcs, &c. 


(K) Pleadings. 


1. PLedges may plead defeafance made to their principal. Br. 
Pledges, pl. 25. cites 3 H. 6. 25. per Cockin. 

2. In Caſe againit an officer (pro hac vice) of an inferior 

Court for redelivery of the beaſts diſtrained by virtue of pro- 

ceſs out of that Court without taking ſufhcient ſecurity, and the 
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defendant not appearing at the next Court, it was adjudged, 


1. That the plaintiff having declared generally, that the defendant 
(in the inferior Court) had net found ſufficient pledges, was good 
enough, being in the negative. 2. That ſetting forth hat he 
hath given to the 1 (the now defendant) e _ fees, wwithe 
out ſewing what his fees were, is good; tho' otherwiſe it is in 
an action brought for his fees. Lat. 159. Wilde v. Dowſe. 

3. 16 & 17 Car. 2. cap. 8. /. 1. enacts, That after a verdict 


judgment fhall not be flay'd nor reverſed in the King's Courts at 


Weſtminſter, Courts of Record in the counties palatine of Lancaſter, 
Chefter, or Durham, or of the Great Sefſrens in any the 12 ſhires 
in Wales for want of pledges c. 

S. 2. This aft ſhall nit extend to any appeal of felony or murder, 

or ta any indictment or preſentment of felony, murder, treaſon or 
#ther matter, nor to any proceſs upon them, nor to any action upon 
any a Statute, other than concerning ſulſidies of tennage and 
porndage. 

4.4 & 5 Anne, cap. 16. /. 1. enacts, That where demurrer 
Hall be join d c. the Judges ſhall give judgment according as the 
very right of the cauſe and matter in law ſhall appear c. and no 
advantage ſhall be taken of the default of entring pledges c. unleſs 
the ſame ſhall be ſhewn ſpecially for caule of demurrer. 


Tor more of Pledges in general, ſez Amendment, Error, 
Keplevin, and other proper Titles. ] 


(A) Policy of Inſurance. 


1. 43 Elia. FNacts, That it all be latuful for the Lord Chan- 
cap. 1 2. / f. celler to aquard under the Great Seal one ſtand- 
ing commiſſion, t be renewed yearly at left, fer the hearing and 

deter- 
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402 | Policy of Inſurance. 


kim in the dotormining of -arſes ariſing, ond Policies of aſſurance enter? d wwithe 
n Office of Aſſurances in London, which commiſſion ſhall be direct- 


brought by 


Jed unto the Judge of the Admiralty, the Recorder of London, 
do cet 2 Doctors of the civil law, 2 common lawyers, and 8 ditcreet 
En, Merchants, of to any 5 of them; which commiſſroners, or the 
and C ging groecter part of them which ſball fit, ſhall have pocuer to hear, ex- 
to Paris amine and decree, all ſuch cauſes concerning policies of afſurance in 
a * ſummary courte without formalities of proceedings. 

fare 17 2 $8 
pantation, and litew'ſs a quricy part of the ſlip he was ts 85 in, Vi liſe was inſured by A. and 
B. "is 6a''; a protivition was rue to the Court of Policy, furmitiag that they proceeded there 
in thetri o the allurunce of C's lie, which was iululed to be triahie at common law; Roll Ch. |. 
thought ye wy/wramce of @ man's fy not within the ttatute, as upon the buying of an office; but 
where he i> go vg 10 ſea up h affairs, his lite may be atſured as well as the fate return of 
the ſhip ic gots n. Rut aferwards up hearing counſel it was objected, that the party mivht have 
tremedy in B. R. ai well as in the Court of Policy, and therefore B. K. ought to be preterred, and 
the contract his no reiation to merchandize, and ſo belongs not to that Court, It was replied, that 
the words of the policy thewed that the contract concerned merchandize ; but Roll ſaid, the words 
ate not material, tor they may be taiſe, and the contract may be for things not touching merchandize 
notwwitfittanding, and the intent of the ſtatute is tor things merchantable, and if they appear not 19 
a prohidition ovehc to be granted, 2nd ſaid they could not avoid grantmg a prohibition. Sty. 166. 
Mich. 1629. Bendis v. Oyle. — Au hid. 172, 173. S. C. by name of Demir v. Oyle. 

Aſſurauces may be made on mens heads as well as ſhips and goods; as it a man is going from the 
Streights, or to any port in the Mediterranean Sea, arid is in danger of being taken by the Moors 
or Turkiſh pirates, and to made a fi:ve, whereby a ranſom mult be paid tor his redemption, they 
may advance a priemium accordingly upon a policy of atlurance ; and if he be taken, the inſurers mutt 
anſwer the ranſom ſecured. Gen. Treat. ot Trade $1. cites Mich. 29 Car. 2. B. R. 

* The plaintiit 's bil was an appea/ from a decree of the Court of Policies and Aſſurances in 
London; wheredy the Jdefrrdar! bel; ww not af earing upon the firſt ſummons, the bill was ordered ty 
be t., Ln pro confefſo aint him; and for the plaintiti it was inſiſted, that though by the ſtatute 
43 Eliz. cap. 12. and the ſtatute 14 Car. 2, cap. 23. the commiſſioners may proceed in a ſummary 
courſe witnout formallittes of picadings, yet it was very extraordinary to take a bill pro con fefſo wpos 
the firſt ſummon? ; and they ought at lealt to have had the allega ions in the bil proved before they 
proceeded to make ſuch order; and it was ſaid, though the courte in this Court now is [not] to take 
2 bill oro confetfo atter the party has once appeared and ſtands out in contempt, till the plaintiff is 
pot to the end of the line, and has run through all the proceſs of the Court againſt him; yer for 


merly this Court did not do it even in that caſe, without putting the plaintiff to prove the ſubſtance 


of hie Hill; whereupon the Lord Keeper reverſed the decree, And though in this caſe the appeal 
was rot Sul within tue months after the decree, according to the ſaid act of 43 Eliz. vet in re- 
gars ihe d-fjerdant con'd not make wal that the now plaini ff had been fairly fremrrined, the Lo 
Keeper iUn.itted the appeal; and thereupon the parties agreed to tiy the matter in an action on the 
caſe, the pa1:uf D order deine not to inſiſt upon the ſtatute of limitations, Vera. 223, 224. Hill. 
1683. in Canc. Sir amts ſohnſon v. Deſmineere. | | 
Pr. bibi ian thi dt e dants had fubicribed a policy of infurance to the plaintiff, and a lofs haps 
penins, the d fergun 5 were ſue? at law, aud declaration delivered, thercupon the defendarits ſummon 
the plairt ff beiire the C,mmyſtoners tor determining of policies, the ſame being made in the office 
pgretenaing that the ſaid pr /icy was had and procure d ty fraud, and endeavoured to have the policy 
eli ted up by ord. r of the Commiſhoners there according to 43 Eliz. cap. 12. & 14 Car, 2. cap. 
C23] & „Car. 2. cap. ... Shower moved tor a prohibition on a ſuggeſtion of this matter, for theſe 
f tcaens; vis. that they have no juritdiet.on in this caſe; that fraud and no intereſt 
1 2 arnuis h fil oy at common law y that it is 200d evidence upon the general iſſue; that 
we had our act on the poly here, ea + jrri/d ion was attached; that this method would 
deprive us of our evidence at law: vit the written pO cv ; that this would erect another Court of 
Equity in confequence to controut traits n lau; beides, at they had no authority in this matter 
by the acts of paitiamert; that that Jurmmary ut had hein prefcrived withaut trial by jary 204. 
meter intended further than be ie, ihe inſured ga nj? the inſurers, aud being ſuch a laws 
u et to he exte ded urther han the word z chit the „, bref roefted was trouble for the inſured 
te /jve every ſeveral i fur 1.411 blly hit th ugh the fu be generally viz, to bear and deter- 
mine ciuſes ariſin uf policies ot wiurance, ye? feveril abr elaufes ſhow the intent; as that upon 
app a2 the party grieved hall ft fingty he 120146, or at Lett de poſit the monies decreed in the 
Comm tones ha ds, which pla men C to &. appeliants, and upon ſuit ſo brought 
before tem by the afſurers upon pal the Clice.lor is to award double coſts; that any other 
conftruttion ou d mike a claſhing of jurite ot : nd we hat 4 ruie for a prohibition unlefs claufe, 
and to H it h me noe, but they novel moves bk e u and ory client was quit of them there. 
Show, 5. Paich. 4 W. & M. Deibie . Pioudiout & A.- i Sec pl. 3. 
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Policy of Inſurance. 
S. 2. It ſhall be lawful for the commiſſiones s as awell to avarn the 


parties as to examine upon oath any witneſs, and to commit any per- 
fon that ſhall contemn their decrees ; and they ſball ance every week at 
leaſt fit upon the execution of the commiſſion in the Office of Aſſurances 
: or {ome other place, and no perſon by this al may claim any fee. 

I S. 3. Any perſon griev'd by ſentence of the commuſſizners, may 
within 2 months of the decree made, exhibit his bill in Chancery 
5 for the re-ex amination of ſuch decree, fo as every complainant, before 
2 he exhibit ſuch ili, di either execute the ſentence, or lay down in depa- 
fits with 1h; commiſſoners uch money as he ſhall be aavarded to pay: 
and the I. d. Ch incl or, in every ſuch ſuit brought by ſuch aſſurers, 
end decreed againſt the afſurer:, ſhall awward double colts. 


g. 4. Ns commithoner hl intermeddle in the execution of ſuch 


3 commiſſion in any cauſe where himſelf {hail be a party; nor any com- 
miſſuzner («ther than the Fudge of the Admiralty, and the Recorder 
1 2 


5 of Ilenden) all proceed in the execution of any ſuch commiſſion, be- 
Vie he have taken his cath before the Ld. Mayor and Court of Al 
I dermeu, to proceed uprightly and indifferently between party aud 
A arty. 

f : 2. If the Court of Policy have juriſdiction of the principal 
matter, they have allo juriſdifion of all matters incident thereun- 
to, and they may ry them according to the courſe of their lax, fa 
that it be nat contrary to the common law. Per Roll. Ch. J. Sty. 
418. Trin. 1654. Oyles v. Marthall. 


3. An action on the Caſe was brought for a thing pending in 


the Court of Policy of Aſſurance ; the ſuit there awas diſmiſ#9d. The 
queſtion was, if the party might have action at common law for 
the ſame thing which he had ſu'd for in that Court? But the 
whole Court held, that the action lies. For this Court being 
erected by the ſtatute, has, like other Courts of Equity, iar 
dition in perſenam only, and nat in rem; for it is a certain rule 
that a decree in a Court cf Equity ſhall not be a bar in an 


action brought at common law; and adjudged that the plaintiff 


may have his action at common law. 2 Sid. 121. Mich. 1658. 
B. R. Came v. Moye. 

4. 13 & 14 Car. 2. 23. 2. The commiſumers for determi- 
ning caues upon policies of inſurance entred within the office of af- 
ſurance of Lenden, er three of them wheresf a Doctor of the Civil, a 
Barreſter of Lax of 5 years lunding to be one, may proceed as 5 might 
bave dane; and in caſe of wilful delay of witneſſes upon the firſt 


ſummons, may puniſh t 


offenders by impriſaument or coſts. [very 


| Mayor of London to proceed uprightly. 

S. 3. Commiſſions ſhall iſſue out of the Admiralty returnable le- 
fore the ſuid commiſſieners to examine witneſſes beyond ſea or in any 
remote parts of the King's danunions ;, the 3 or three of 
them may paſs ſentence and execution againſt the bedy and goods, 
and againſt the executors Cc. of the party evicted, and aſſeſs c /ts 
of ſuit. | 

S. 4. Arny 


ſfummons and tender 1. charges, and of parties upan the ſecond 
e 


ſuch commiſſieners may proceed, having taling an oath before the Lerd 
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404 | Policy of Jnſurance. 


S. 4. Any ene commiſſioner may adimin fer an oath te a witneſs, 
notice being given t9 the adverſe party, and fet up in the office, that 
2 5 au m ay be cr:ſs examined. 

S. 5. The commiſſioners ſhall not proceed againſt body and goods 
5 the ſame debt. 


Lex. Merc. If theſe words (% or not laſt are inſerted in the aſſurance, 


in dach caſc, tho' it happens that ar He time the ſubſcription 17 
made the jhip ts caff ava, yet the inſurers muſt anfwer : but i 
the party who cauſed the 1 to be made actually /azo the 

ſhip avrect'd, ar had certain intelligence of it, ſuch ſubſcription 
w1ll not be obligatory, for the ſame tha!l be accounted a mere 
ere 7, Gen. Treat. of Trade 70. cites Mich. 26 Car. 2. Stock- 


den's Cafe. 
A veſſel de- 6. 55 likewiſe if the aſſur'd, having a rotten vaſe mall inſure 


Mine ber upon the ſame more than ſhe is w orth, and afterwards give or- 
dosage las der that going out of the port the hi be funk or wreck'd, 


den. the this will be adjudged fraudulcnt, and not oblige the inſurers to 


— 88 anſwer. Gen- Treat. of Trade, 70, 71. Cites Nich. 26 Car. 2. 
greed toze- Stockden's Cate, 

ther to tell | 

the freichters goods privately, and then to go fome ſmall diſtance out to ſea, and there 7 fink the 
Fp. 2 aud po stend the Rruck and tounder'd dy extremity cf weather, This being ſo contrived, the 
owners nase a poltiy of wnfurance on the bel; the goods were atterwards fold, aud the matter with 
bis ow: ha is made a hie in the bett;m of the ſhip with an iron crow, and conveyed himſeli and 
mariners aibore, the ſhip being ina finking condition. The maiter heren on fent a vice of the loſs to 
the owners, who boidly demanded the money itfured, and brought an action for the ſame z but be- 


fore this cauſe came to trial, the merchant that treizhted the veſtel commenced his action of 


Cover for the guods againſt the owners, and therein the fraud was detected, overs Judgment given 
for the plaintiti the merchant; aiſo with this tntizvation, that it the owners proceeded in their action 
on the inſurance, they mult expect that their practic e and fraud wouid totally poiton it; lo they went 
ao farther, Gen. Treat. of Trade 7 7 i» 72, Cites Hill. 32 Car, 2. B. R. 


7. Upon evidence in an action upon a charter-party, the 
caſe was, that 7. S. for him, and fuch hs ſhould have goods upon 
ſuch flip, and 4. B. brought an action upon this charter-party, 
and made averment he bad; pods upon the JO! Y, and held good; but 
per Holt Ch. J. If the goods were aflured as the goods of 
an Jlambrrgher who was an ally, and the goods were the goods 
of a-Freachman who was an enemy; this i is a fraud, and the 
aſſurance is not good. Skin. 327. Mich. 4 W. & NI. B. R. Anon. 

Ai neter 8, At Guildhall, in an action upon the caſe upon a policy, the 
— which varravited that the ſhip ſhall have four paſſes, viz. a paſs 
the which from the king of England, from the King of France, from 
van that the the King of Poland, and the States of Holland; and the goods 
verre e be the goods of ſuch a Poliſh ſubject on board the /bjfy 
| of 3 cat. The City of Warſ: 220 5 an action upon this policy being 
But peJ tg d bein t, it appeared upon tne en 1dcnce, that the pajjes bore date 
3 in April ar May, and th at the ſhip to which they applied theſe 
1 paſſes then was regnant. & vocat. by another name; and that 
ſo reftrain- ſhe was nat named The Ci ty} Warſaw before the Auguft following 3 ; 
_ San ie and therefore theſe were not good and effectual paſſes for this 
the 22944 on ſhip according to the guarranty Lof the policy, the which intcnd- 
deer were cd S paflos, and not clufory vain paſlcs; and they being 3 
net o: tue rand 


Policp of Jnſirance. 404 


fraud upon the ſubſcribers, the policy {hall not bind them. Skin, ſabjects of 

IX , ) | Poland, but 
40 . Mich. 5 W. & M. B. R. Anon. of Holland, 

| and there- 

fore not within the intent of the policy. Skin. 491, 405. Anon. It was alſe infiſted, that the policy 
vi had ſhipped auy goods by order of a third perſon, touchy, being without account, they need not 
prove the particulars, and thet fo was the practice, which was not contradicted ; per Holt Ch. J. 
Skin. 15 Auen. 


9. 4 Cc. 1. cap. 12. /. 3. / any oxoner of, or captain, maſier, 
i muriner, or other officer bel:nging ts any fhip, all wilfully caſt away, 
; burity or etherwi/e deſires the ſhip, or direct er procure the ſame ts be 
| dane, 19 ihe prepudice of any perſciis that hall under-avrite any policy 
cf inſurance thereon, or of any merchants that hall load goods thereon, 
ke ſhall fuffer death. 
F 12. Injurance was apainſ? the perils of the ſea, winds, pirates 
| aud barratry F the maſier. It was found by verdict, that the 
Hip was loft per fravdem S negligentiant magiſiri. The Court held, 
that every neglect of the maiter is not within this poliey; and 
if he run away with the ſhip or imbezzle the goods, the mer- 
chant may have an action againſt him, but yet he may provide 
againſt it in another manner, viz. by inſuring his ſhip and goods [ 405 J 
to fecure himſelſ againit ſuch acts of barratry; for it is reaſon- 
able thet merchants who venture a large ſhare cf their ſtocks: 
mould ſecure themſelves in what manner they think proper 
inſt the barratry of the maſter and all other frauds and this 
muil be intended u fraud in the maſter, and not a bare neglect, 


a72! 
An” 


1 1 2 = | A >; v v* ' i 1 ! 9e 
it had been aligned per baracterium magiſtri it had been good, 
hut it is not neceilary to ain it in the very words of the cove- 


5. If any eruver ef, or captain, maſter, 
£0, 048 — 7 3 * EZ 5 and a "0-2 x 7 4 4 * r 
efficer or ninriner belonitng f mis rip, fail wilfully caff away, burn 


0 6 


' pn 
11. 11 Ges: I. cap. 29. /. 
— ” Fa yy _— 1 xy * 3 A * "Br , 
er defircy the ſhip, or fired ov bree the fume tc be done, ⁊uith intent 
* i. ” = * , w * 2 _ . * - 
to prepuurce any perſcn that fhail have underqwritten ony policy of in- 
p 50 27 * x | ? {] , PE f a ; - 
ſarauce thereon, or any mercnant foi! lead goods therein, or any 
(pr g1 098 5 . * 3 TI 2 4 . p hy 4 3 231 
er of ſuch ſhip ; the priſons offending being thereof convitted ſhell 


| be 6 Fjudoed felt 1s, ond (:: Fer ar, ber, efit of clergy. 

T S. G. If any of the faid offences ſhall be committed wvithin the body 

- i/ any ty, the fame fhalt be enguired determined and ndruiged a 

4 Halonen done within any county are to be; an if an, of the ſaid f 

. Felice, Hall be committed upen the high ſeas, Je ſame ſhall be tried 

; and adjudged as by 28 H. 8. cap. 15. | 

T 12. The defendant had /ent money en a vottom-rhea bond, but had Note, that 
5 20 intereſt in the ſhip or cargo. The money lent was Zool. and he in ce 
£ inſured 45ol. on the ſhip; the plaintiſt's % was to have the len in the 
. policy delivered up, by reaſon the defendant was not cencerned in point policy, that 


of intereſt os to the ſhip or cargo. The Court took it that the law e 
Vox. XVL 5 money 


being for goods of jrrh a ene without account, they ought to prove that they had any goods on board, 
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Policy of Inſurance. 


is ſettied, that if a man has, no intereſt, and 1 the 

ſurance 15 V1, altheugb it be expre/Fd in the polic y inte ved ar 
7 . . 

nt interefied; and the reaſon the lad goes upon, 15 th at tlicke in- 


ſurances are made {or the! incouragemen! ot trade, and not that 


* pertons UNCONCCTNe, in trade, nor intereſted 1 in the ſhip, Ihoutd 
rhe bare Proiit byit; and a 


bt þ Ga 4. * 12 , "4 — * = 3 9 77. * Ce ho . 1 


TC i Coal ifs U/ eee 779 5 


renounce ol; intoreft 17 „ And the > I aon w.! hy the lav allo mo 
thas a ma n h: aving 1 ZINC INorci in 1 © {hit N Or Cargo i ./. 
much, is that a mers! ut cannot tell how 


3 
din 


"Il 4 


1 
{t allow 'd 


9 
on bottom- rhea was 31. per cent. per menſem, and y vou may iu— 


ſure at 6 or 7 per cen 


be allowed a man micht be ſure to Tk 301. or more per Cent 

- 4 y I . 1 
Per Cur. Decree the policy of inſurance to be delivered up to be 
cancelled. 2 Vern. 299, rin. 7 0 Geddart v. Garret. 
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ne policy. 2 Vern. 270. GOUT * . Fre t.—1 eien 1er! the plaintitf 2501. 
bord, gnd afterwards ird au the Kid's but the inturance was lag r 4s . 
"C15 oerfY to 80 to 1 ts 21:9 | 4 7 I 7 e Conia! 1 1 2 8-4 

Si ben; the inip be ſt, the d nt recovered the, money on the 
4110 4 O 1! * t. 001 27S; 70 3 33) 43 1 j/ R t! } Zh LOT as ' Viale ftr n T1 
ioned in the bond, in going to Virgin Gardo to bay ſalt. The blaintiff brought his 6142, 
ic de fe, Te Ht! 6g: net to bat a Ander (ati Facl in to re er buen tneinfurance, a" 
nd, he having infured only in reſpect of the money he had lent on bottomry, and Þ 14 
eſt in the ſhip or cargo, and t! ore the plalntif 2w:ild have bad the benefir of the 
EY ig 1C PYEMIUMy; IEC NON 2 TT; Mme deter a paid ti ie prennum, Vas 
ze benefit of the policy, and run the riſque, whether th: ſütp was loſt or not; and che 
as well pretend to have aid ot the bottomry bond, and to difcount the money te- 
ys as the plaintitt to have the money recovered on tlie policy to eaſe the bottoms 
V rn. „Mich. 1716. Harman v. Vanhation. 


13. A. inſured gi in which he had 13 8 but with t! 
words intercit or no intereſt.] Ihe thin was taken by the ene IT 
and in their 72 Jetje: . er 1 ine days, but bj; re it abus carried inft 
Praſidia it was relate by an Engliſh man of war. The queſtion 
enable the plaintut 


was, whether this was ſuch a taking as to 
recover the ſum inſured * The caſe wis argued by civilians on 
both ſides. And the Court ſeem'd to be of opinion for the de- 
fendant z they thought the finding by the verdict that the plain» 
tiff had no intereſt in the ſhip would make no ditierence. 1ſt, Be- 
cauſe they never would be more iu our, ble to an infurer non 
bona fide or wagerer than to one that inſur'« J bona fide. 2d, Pe- 
caule to make a different inte erp TC tation of tht: 0 ed from whitt 
15 commonly put upon kei 5 of infurance would be to run 
counter to the defipns of ! 
fame words that arc us'd in ſuch policies; nay who have ex- 
pretsly provided for this very caſe by thoſe words (intereſt or u 
intereſt) which ſigniſy nothing at all, unleſs the ſame loſs in- 
titles to a recovery 15 cre the inſurer has u intereſt, and where 
he has. And they held it to be very plain, that the property 
Tas 141 ee, by the g labing. It wv Wils direct cd to be argued the 


next Term by common lawyers, 10 Idod. 77. IIill. 10 Ann. 


B. R. Aſſicvedo v. Cambridge. 
2VC idge. 14. The 
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[On * . * . + *” 
T4. The genera i and ordinary policy of aſſurance, containing Aturance 
all dventur res, tl eweth that the ailurer is to hear the adventure 1c her pie 
; a fs 145 0 
6 3M 1,7 (171 [ 7 * * „„ a 
of thieves a1 rs, and if it were otizerwile in particular, it 4nd 
. be 3 Mal. ! Lex Merc. 117 44% far 
5 — 1 Py. el a ” ! a 1 4 =— En as 0 
57 2 75 = * 41 : F rom th (+ r* XVIII "IT" Lex Merc, 117. 1 fa If goods are // gien ren. 
bexil'd ;n -G A, the matter is auſy erable and not the inſurer. Gr. TR ot 
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pecincal ſalt; but if there was a fault in not pumping, or not 


ceping dry the deck of the ſhip, it might alter the caſe, tho? 


there [this] 75 a peril of the ſea, which the maiter could not pre- 
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ſity be contributarꝝy to ſuch a loſs, fo as to make no ditt! 


Policy cf Jnſurance. 


It is no queſtion, but that the aſſurers ſhall anſwer in this caſe; 
but it has been doubted, whether they can bring in the firſt men 
for contribution; for by ſome it is concuved that they ought 
not to contribute, but others held that the reſt muit of necel. 

tinctien 


in the unlading, any more than in the lading of the goods. 


Gen. Treat. of Com. 80. cites Moll. 245. 


19. {f by occaſion of lightning, the gods which are prt inte the 
boat or lighter peri/b, the ſhip and remaining goods in the tnip 


| ſhall anſwer for the ſame. But on the contrary, F the ſbih ant 


Where any 
merchant 
iaſures mer- 
chandize 
from Ler- 
Jen to Str. 
Lucar, une 
til it be Ia 
en ſpore at 
Si; this 
adventure is 
ai Well in 
tie fma!l 
ſe ips, „8 
teri, or 
beat:, in 
which it is 
carried up 
to the city 
of Sevi! tl 
the unlade 
ing thereof 
there, as the 
ſame w2s 
in the ſhip 


whereby the ſaid merchandi 


remaining good's perijh after the boat er lighter 1s orc? fafe, no (On- 
tribution thall be on the goods in the lighter ; for the law ts 
that the goods [hall only be liable le contrib iligns auhen fo1b and $990! 
are ſafely arrived at their intended fort of diſcharge. According to 
this rule 15 the afjuror t9 anfaver tor contribution Pro rata of the 
ſum by him aſſured. Mal. Lex Merc. 117. 

20. As to an aijuror's being liable to the adventure of gad, 
ſhipped from one ſhid into anciher ; ſometimes in policies of af- 
ſurances it happens, that upon ſome etpecial contideration this 
clauſe forbidding the transferring of goods is inſerted; becaute 
in time of hoſtility or wars between princes, it might fall out to 
be unladen in ſuch ſhips of thoſe comenting prices, whereby 
the adventure would be far greater. But according to the uſual 
aſſurances, which are made generally without any exception, 
the afſuror is liable thercunto; for it is underſtood that the 
maſter of a ſhip without ſome good and ac dental cauſe would 
not put the goods from one ſhip into another, but would deliver 
them (according to the charter-party) at the appointed place; 
which is the caute that when alurance is made upon foine Pur- 
ticular goods laden in ſuch a ſhip, under ſuch 2 mark, the paitry 
maketh ineutian of the goods laden to be tranſported ad delivered 
to ſuch a place by the /bip, or by ary other tip er w/o, until they 
be ſafely landed. So that in all theſc and the Ie, the condition 
makes the law. Mal. Lex Merc. 113. 


ze was tranſported from the port of Tonlin to St. Lucar ; ang ary 


damage, either totally or in part, „ to be aniweied by the atiurers accutdinigts., Gen, Tieqt. of 


Trade 75. 


If goods are injured ina certain ſhip bound to any foreign parts, and in 
bec:mes leaty, or receives other dame, and the ſuper-cargo on 
Zet wn led for the jafe delivery of the goods ; and then atter her rela 
Eirries, the aſſurers ste diſcharges, with: ut a ſpecial clauſe to make then 
theſe wo ds, the goods laden to be tranſported ind dee red at 


in the voyage it happens /be 
bord ard Matter agree to freight 
ng, the ſorond weffet riſe 
1 liable; but it there de 
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any beru- or el wlll they te ſajriy larded, then the intirers mult auzwer the misortase 
heppruug, Gn. ITeat. of Trade 75, 79. cites Leg. Rid. Moll 242, 


21. If a ithip be inſured from the port of London to any place 
abroad, and before the ſhip breaks ground, ſhe happens to take fire, 
and is burnt, the afſurors in ſuch caſe are not obliged to anſwer; 
for the adventure did not beyin till the vefle} was gone from the 
firſt port. If in the policy of inſurance the words { at and from 


the port London) had been inſerted, there the inſurers would 
have been anſwerable for ſuch a mibfortune 3 ard if on fuch an 
inſurance, the ſhip had broke ground, and afterwards ha 


a4 been 
driven 
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| Policy of Jnſurance, 407 
driven by form back 10 the port of London, and there had too fire, 


the inſurers muſt have anſwered ; becauſe the very breaking of 
ground was a commencement of the voyage; and the port of 
London extends from the North Foreland in the Ifle of Thanet 
to London- bridge. Gen. Treat. of Com. 74, 75. cites Rot. 
Scacc. 15 Car. 2. 

22. Action on 2 policy of inſurance ; the defendant pleaded _—_ — 
non aflumpfit, and the Jury found the policy, by which the in- * 18 
jurers undertook againſ} perils of fea, pirates, enemies & c. from ——Carth. 
Loudon to Venice warranted to depart with convoy. Et per Cur. [L 408 J 
the words, warranted ts depart with conv;y, mean only, that he 216, _— 
will leave the port, and fail with the convoy, evithout any wwilful _ 4 C 
default in the maſter; therefore, if by default of the maſter, the —4 Mod. 
ſip is ſeparated and taken, the inſurers are not liable; but if 38. S. C. 
there be no default, the maſter having done all that could be 4% 
done, and tle ſhip is ſeparated and taken by the enemies, the the word 


| inſurers are liable; ſo if the thip be loſt by refs of weather, for (At is 


— 3 * C : 5 . "= only termie 
they inſure againſt theſe by their own agreement. 2 Salk. 443. 1 5 


, ) 
Hill. 2 W. & M. B. R. Jetterics v. Legendra. if the ſhip 

had depart- 
ed ſrem London, and came back again fraud, this hid been no departure within the intention of 
tis agreement, 3 Lev, 320. S. C. Aud it was admitted and agreed, that by the cuſtom of mer- 
chants thoſe words {warranted to depart with convoy! are the words of the aſſured, and nat of the aſe 
ſurer, And that the aftured is to find the convoy. And it was held by Holt Ch. J. and the greater 
part of the Court, that tho' the words are only (to depart with convoy} yet they extend !o /arl with 
canv all the wv,yage. But the leparation being by tempeſt at firſt, and the convoy aid ſhip never 
mecting after warde, and he irg bit endeavour te mel with the convoy, and tc 25 with it the r 
of the voyage, ard being aganm an er bark by tempeft, and taken by pirates, tho* the convoy le- 
main'd al this time at Torbay, this thall not be luck neglect in the convoy as ſhall diſcharge the 
iurer, who might have itav'd at Foy where he was driven, till the convoy came to him; and there- 
bore gave judgment tor the plaintiff. 


23. Action on a policy of inſurance by the defendant at Len- S. P. obiter 
dm, infaring a ſhip from thence 79 the Enfi-Indies, warranted 79 ies "= 
depart with convoy ; and ſhews, that the thip avent from London 6 
to the Downs, and from thence with cane, and was loft. After a 
trivolous plea and demurrer, the caſe food upon the declara- 
tion, to which it was objected, that here was a departure with- 
out convoy. Et per Cur. the clauſe warranted ts depart with 
cab, muſt be confirued according to the uſage among merchants, 

i. e. from ſuch place where convoys are to be had, as the Downs 


& c. Holt Ch. J. contra. We take notice of the ate of merchants 


that are general, not of thoſe that are particular uſages. It is no 
part of the law of merchants to take convoy in the Downs. 
2 Salk. 443. Mich. 4 W. & M. B. R. Lethuher's Cafe. 

24. Cate upon a policy, which was to infure the William- 
galley in a voyage from Bremen 10 the port of London, warranted 12 
depart with convoy : the caſe was, the galley ſer jail from Bremen 
under convoy of a Dutch man of «var to the Ailb, qwhere they avere 
joined awith tabs other Dutch men of awar, and foveral Dutch and 
Englith merchant ſhips, 2vbence they ſail'd 77 the Texel, aubere 
they found a ſquadron of Engliſh men 2, war, and an admiral. 
After a ſtay of nine weeks, they /et out from the Texel, and the 


gaiiey was ſeparated in a florm, and taken by a French privateer, Dy 
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lurers are to pay for it. Mal. Lex Nerc. 1 16. 


aden, or to be laden, as aforeſaid. Mal. Lex Merc. 116. 


7 | ut mo weeds are laden, it ſeems the aſ- 
furor by ſuch aſſurance is not liable to Lear the adventure. See 
Mal. Lex Merc. 118. 
30. But if part of the geeds were laden, then the aſſurors arc 
for ſo much as that part © F- the goods did coſt or amount 
unto : albeit that in this, cuſtom is to be preferred above law; for 
the civil law (if the rc be oy Jurors in a ſhip upon the goods 
herein) maketh all the atlurors Jia. pre rota, as they nave 
according to the faid part of goods laden, if a loſs do 
n; or (if there be cauſe) to . n the premium, or ſa— 
ory of affurance in port. Put the cn of aſſurances acth ; rmpeſe tle 
2 1. 2 thefe n WK Furor. which dit firſt underawrite,and the later under- 
writers of the aflurors do not bear any part of the loſs, but rr 
make 
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Policy of Tnſurance. 


make reſtitution of the! premium, and reſerve only one half upon 
the 1501. or los. for their underwriting in the policy of aſ- 
ſurance, as 15 5 Phe civilians therefore have noted, that 


. 


4 rav'd. SLOW, 


5 Was 1 
a 31. In! like ma: ner, it a hip 0 55 1d e Th a certain port, being at 
4 ſca, be drive 2 back to the ſame fram <vhence it 125 1rted, and by 
ar ome eſt be c rb, the aſturors are to antwer the damage of 
# the goods 2 4 n the rein, for ſo much 18 they did aſſure, 48 they 
; do in Other caſualties. Lex Merc. 1 13. 
| 4 32. A hip is inſured fr mare than ſhe is worth, the money may 
: { vs oa on any 1015 happent! g, where the policy of at- 
| | {urance is well made, and it is declared therein that the awner 
| : 0 2, He 410 in ſuch a ſum and where a merchant valued 
k ; ONE Val 7 of Fd, 512 at 10000). Hun 2 privately put jo m web in geld 
ie (ame, the gold was taken, but the ſaffron was delivered 
: | f here the aſſurers were obliged to pay for the gold. The like is 
; s to be done ſor pearls, or other things fo valued, Gen. Treat. of 
Trade 74. 
r 4 33. A policy of aſſurance was drawn from Archangel 10 
" Lebe * and aſſumpfit being brought upon it, the defendant 
Y : 1 aid, that 5 aoree ent before "the 2 bferi, 11971 40 as, that the adveu- 
ere Huld begin but from the Parent, but this agreement was ut 
is ito e ng. 40 his being but a mere parol agreement, may be 
I altered or diſc] narg ed by ag cement by parol; but w ithout it be 
put in u W it Hall be taken that the 8 lic) ſpeaks the minds of the 
i 15 parties for policies are things well known, and go as far as 
I 5 trade goes; 3 to ſuffer them to be defeated by agreements 
8 not appearing, is to leſſen their credit, and to make them of no 
aalue, hich yet are countenanced by two ſeveral acts of par- 
0 = lament. That the : Part ty may: as well ſay, he is to have ten 
go E guineas premium, tho the policy ſays but three, as to ſay he 
T bis inſur'd but from fuch a place, viz. the Downs, when the 
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policy ſays it was from Archangel. Pemberton ſaid, that 


„ 
080 
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= folicies were ſacred things, and that a merchant ſhould no 
10 more be allowed to go from what he had ſubſcribed in them, 
a- than he that ſubſcribes a 4% of exchange payable at ſuch 
Je a day, ſhall be allowed to go from it, ind ſay it was agreed 
r- : 


to be upon a condition &c. w hem! it may be that the bill had been 
| K k 4 negotiated; 


409 


ſexcert 101, 
[ 108. J tor 
iubleribing) 
it there be 


„% allurances i! 9. nf 57 th g-IJ aug, and 14% aming ft merchants no loſs, 
ith 'V * * Fs | *. when . - 
{3 bie Fe be d 4 80 / Ct< Fed: „bDicrved. 2 NM 1. Lex Merce. 1 18. val 16 of 
| the goods 
a * 4 0d * 1 
amount not to re h them: nor in ty h cafe are the firſt ſu eri! ers at any diſa a vantage; Fo they 
2 their premiuin it the goods come home fate when the atter-ſu »ſcribers return th cirs; and in 
uth thute to „hom the value will not ressch, are never obliged. And tho' ſome may prove in- 
Jveat, VEN att FAnces Cigh Ci 4580 Oy IoT [11 OW fun, and to make good 5 c lots Gt 700QS ſa 
ash. 4 11 117 11 10 1 TI 11 Ut 4 '' 5 L * t th wake god the N edv ENC EF 4 5 others; and mere 


: 4 C tom Better nrov d 0 [ ir I: to ee! Cr! 9027 f O01. . 1ch, and the ge z.; re. el ths {aft 
4. at lauf le. And the wine Court held the cuſtom reatonable; and judgment tor the de 


J 
ant. Show. 132. Mich. iW & VI. The African Company v. Bull. 
I „ e come nie, the infurer Fas all his premium return'd; and ſo jt is for his advantage te 
Have 0 cultom pre ©1 | \ tete kind or in ſurances are made fon MecauUnts, when a2 mer- 


at dbes not know wactier his factor will ſend home any goods, or how much, Arg. _— 
34. Nich. 1M. & NM. in the Cale of the Arrican Company v. Bull, 


S. C. cited 
2 Salk. 445. 
by Holt Ch. 
J. That it 
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negotiated ; "A though neither of them are ſpecialties, yet they 
are of great credit, and very much for the ſupport, conveniency, 
and advantage of trade. Skin. 54, 55. Trin. 34 Car. 2. B. R. 
Kaines v. Sir Robert Knightly. 

34. A. being at the Wett-Indies, ſent 4 litter to B. to inſure 


gods on the Mary-galley of St. O art to opher's, Captain A. Hill, 


commander, at London. B. Cars ied t/ c iett ers 19 Stud! 1 ho w rit 


polic! es, and he, by miſtake, made the aſſurance en the Mary, Cap- 
tain Haflewzzd commander Sc. This policy thus made, was ſub- 


ſcribed by the deiendant. "The Marys alle was loit, and then 
Stubbs A pplied do t] 12 775 fare ri to conſent ts al. F th C 7 Js CY) to winch 
they agreed, and the miſtake was mended. It was ob; eta at 
the trial, that the Marv was a ſtouter iliip t; han the Marv-gulley, 
and. that the inſurers ought to have an incren i of pre n.ium tor 
the alteration; but it was heid by Holt Ch. J. that te action 
well lay, nd t wt the miſtake might be fer lat and that 
Stubbs was a god witnels, 2 Saik. 444, 445. December 3; 
1723. coram Holt Ch. J. at Niſi Prius. Bates v. Grabi:am, 


> by 
& al. 
"ff } 4 3 322 - 7 4} 
35 If a 1 p Was Jar. at GOP, ON OC mes f. Ae 11114 that ſte 
may be inſured, the adventure is ti i 71 72 Al” Serie but then it 


mult GE: to exprefied, pay it necd of be cant: Ad that ſhe was 
laden at Aleppo (thoogh the opinicn ef tome merchants was 100 
as Pemberton Ch. J. ſaid; but | the 'n:ronre was of Cr. loden 
ar Alepro „ ana ts. vey were mnaced {anen al A na, it mig nt make a 
difference. Skin. 5.4. Irin. 34 Car. 2 In Caſe of Kames v. Sir 
Robert Knightly, 1 ys this was allowed. 

36. If the policy of aſturance run t¼ů 85 Vip tall have ended 
and be diſetarged of her v7 ages arrival at the port to which {he 
is bound is not a diſclerge until the is wa ed per tot. Cur. 
upon a demurrer. Skin. 2 3. Mich, 1 Jac. 2. B. R. Anon. 

$7 In indevitatus al; ſum "it to B. 2 510. received to the plain. 
tiff 's uſe, and non aflun pff t pl. caded, the cate was, that A tet 


a policy of infurance 1 pon act wunt f: y I. premium in the name of © 


B. and A. faid ihe foid, premium to J. S. and A. hid no gods then 
en beard, and fo the policy was void, and ſo the money to be re- 
turned by the cuſtom of merchants, It was infiſted that the ac- 
tion ought to have been in A.'s name; for the n 10nev was his, and 
if the policy had been good, it would LY we been to his ade antage, 

and it could no w ays be ſaid to be received to B.'s 5 uſe, it never 
being lits money. Beſides kere m- ay be a great, {rand upon all in- 
ſurers in this, that an inſurance may be nude in anthers name, and 
if a bfs happen, then the inſurer ſhall pay, for that fame cęſiy que truft 
had gonds on board ; [but] if the hip arrives, then the naminat 
truſice ſhall bring an e afſumpfit for the premium, as having 
no gogds on board. To all which Holt Ch. J. anſwered, that the 
policy being in B.'s name, the premium was paid in his name and 
as his money, and he muit bring the action upon a loſs, and ſo 
upon avoidance of the policy to recover back the premium z 
and as to the inconveniencics, it would be the fame, whoſoever 
| Vos 
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| x Las to bring the action, and therefore the inſurers eught qvith YB. In the 1 
* : C- Nh , a 4 * — 8 vou o tre 3, 
* cnution to lock to that befurehand. Show. 156. Paſch. 2 W. & M. Pr = 4 
* Niartin v. Sitwell. 5 . | oft, and B. 1 
4 the captain 1 
1 eaſt away, M. the adminiſtratrix of B. gave 7. S. and T. S. netice of the If and be traf, ard bs 
55 peouired pat went te ber only, Put A. u. der a pretence tl. at B. was indebted to him, procured the =. 
" 4 . * 


inturers to give him credit tor the ſum in an account which they atterwards made up with him, ard 


= then the bal.nce ot that account was carried into a new account, and this focond account was after 
| * u2rds citled between them. Upon a bi.t by M. to be relieved, it was decreed that the inturers pay 1 
5 her the money, and A. to pay the cots of ſuit, deduciing there ut the charge, he had been at an obs 
: tuning the policy. Barn, Chan, Kep. 31). Mich, 17.6. Fell v. Lutwidge, 11 
3 | | 
bk 1 38. Where a policy of inſurance 15 gj refiraut of princet, 4 
| that ext-nds nat where the inſured thall uawigate againft the laws 4 
s of countries, cr where there ſhall be a /erfure for not paring of 1 
, bi cuſtom, or the like. Per Hutchins Com. 2 Vern. 176. pl. 158. 1 
| 3 Mich. 1690. Anon. 4 
J 39. If a ſhip be inſured under captain J. S. the part-owne: s 1 
, | may change the captain evithout notice ty inſurer , Ourzre tamen; 2 
, for it might be the coniidence and know!edge ot the captain 1 
might be an encouragement to tne inſurers. Per Holt. 4 
. 12 Mod. 325. Anon. 1 
t | 40. If after a policy of infurance a damage happens, and after= 1 
3 i wards, in the ſame vovage a deviation, yet the atijured ſhall reco- 1 
A ver for what happened before the deviation z for the policy is diſe 
1 | coarged from the Jime of the deviation only. 2 Salt. 444. Hill. | 
1 F 1 Ann. B. R. Green v. Young. | 
r 41. A ſhip inſured was in her voyage ſeized by the government, 4 
aud turned into a firenſbip; the queſtion was, whether. the inſurers | 
/ KK were liable. Holt Ch. J. thought it was within the word de- 
, * tention, but the cauſe was referred. 2 Salk. 444. Hill. 1 Ann. 
: ms DB. R. Anon. | 
g 42. On a policy of infurance e gd by agreement valued at N 
0 4 Cool. and the inſured not to be obliged % prove any intereſt. A. | 
5 Chancellor ordered the deſendant to diſcover what goods he put | 
f- ·o on board; for although the defendant offered to renzunce all intereſt 1 
: 2 te inſurers; yet referred it to a maſter to examine the value | 
b = of the goods faved, and to deduct it out of the value or ſunf of | 
boo l. at which the goods were value by the agreement, 2 Vern. 


— 1 


716. Mich. 1716. in Canc. Le Pypre v. Farr. 
43. In the Cafe of an inſurance, „% or nc la, in the year 
| 1532, there was a rich /h, called the St. Peter, coming from 
| the Laſt-Indies for Litbon, ug a liug time, and infurance 
| Was made upon her at Antwerp and other places, at 30 per 
dent. Within rec gears after there arrived at Liſbon a /maller 
Did, very richly laden, which was mad» out of the other ſhip that 
> was caſt on ſhore in a certain illand abroad; and thereupon di- 


J ws 


w om (© CY Ay, 29 K%, 6 


vers controverſies did ariſe between the owners of the goods 
» and the afjurers, as alſo the maſter and mariners. At laſt it 
was adjudged by the ſea laws, that the maſter and mariner 
© ſhould have one third part, and the aſtarers ſhould come in for 


ſo much pro rata as they had afſured, all charges deducted, and 
the ſhip to be the owners of the former ſlip; with the like 
| | cone 
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conſiderations as aforefaid. Gen. Treat. of Trade 7 72. cites Lex 
Merc. 106, 108. Moll. 241. 

44. A London merchant cauſed a 1p at Calais to be froipht- 
ed for 5 ſbon, and to return back again to Calais or London ; 
and the ſhip going to Liſbon was there laden with ſugar, pepper, 
and other comm cities, to come for Lon don; whereupon thy 
mercnant cauſed 6cco French crowns to be infured on her at 
Roan; and it happened that the thip was caſt away upon pe 
coaſt of France in coming homewards, and all the ode ve 
loſt; and intimation of this was made to the aſſurers, and 
the proof concerning the lading of the faid thip was ſent to the 
commihoners of aflurances at Roan : but upon examining the 
bills of lading, which declared truly the qu: il ty and quantity of 
the goods, the merchant's factor at Liſbon (confi deri: 17 it was 2 


"SO 
188 % = p 1 > 8 «+ 
> an; gero us time of war, an! the merchant living in London) 


teft 1 e 9 the foip's diſcharge in blank, and by letters ovei 
10 45 gave him notice of it, Which was made 8 here 
inati the foa-laws and cuſtoms, and conſult- 
, -ntenced that the inſurers 
faul be cleared, and mate cnly aer. [itn tion , the mcney roceruved 
by them for their premium, out of which they abated 1958. for 
every 1091. for their ſub ming to the policy of inſurance. 
Gen. Treat. of Trade 72. 73. cites Lex Mercat. 112. The Caſe 
of Gerard Malynes me . 
45. The affuror is to have bis premium or ſalary en a con- 


ditional aſſuranc ez or there 1 15 no rnditional ira ce made, but 


* . * . 
me  ExXPECricnced merchants, it was 
x * 
1 


.evith e ePt197 of ſome adventures not to be borne by tlie afurbr, 


which are not compri led in the policy of aſſurance. Mal. Lex 
Merc. 16. 1 | 

46. An rb made is to be under/?o2d always of the ff 
voyage, wnlcſ; there were a declaration of a ſecond voy age in the 
policy of aſſurance: and therefore aſlurors ought to be careful 
how they cauſe other men to aſſure for them in remote places, 
not to make them liable to two voyages for one aſſurance, nor 
to be ſubject to a ſecond voyage when the firit is performed. 
Ma!. Lex Merc. 117. 

47. If a merchant freights a ſhip with wool &c. which occa- 
ſions a fr f/-iture of a ſhip . being e to law; or if 
he lades contraband goods knowingly, and afterwards inſures 

the ſame, if they are ſeiſed by the King's officers, the inſurers 
are not compellable to bear the loſs; tho where any gecds in- 

ſured are ust contraband at the time of lading and inſurance, 

but become ſuch by ſome poſterior act or declaration, it they 
are then ſeiſed, the inſurers are anſw crable. Gen. Treat. of 
Com. 76. 

48. A merchant inſured his goods to a port abroad, and there 
to be landed; the factor, aſter arrival of the ſhip, fl the carg? 
aboard at ever unlading the ſhip; and H buyer of the goods 
contrafts fur the freight of them for ſome other port, but be; Fa 1 g 
ſhip breaks grown, ſhe tis by ſome ac _ nt defrroyea in this calc 
the atjured and buyer are left without remedy z for the pro- 
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perty of the merchandize being changed, and freight contracted 
de novo, the fame doth amount to as much as if the goods had 
been funded. 


into England, thall anſwer by our law here; for the promiſe ts 
trankrory, and not fixed to the place where made: and fo it was 
reſolved, where a perſon avroad, in conſideration of 10 l. had in- 
ſured, that if the Englich merchant's ſhip did not come fafe to 
London, he would pay 100 I. Afterwards the ſhip was robbed on 
he (a; and in an action brought for the 1001]. the merchant had 
jud:ment, tho' the ſubſcription was out of the realm. Gen. 
Treat. of Trade 78. Cites 37 II. 8. Mich. 31 IIIz. 

50. Where gd ar redeemed frem a pirate, all the inſurers muſt 
ten contribution, becauſe the redemption is made for the ſafety of 
all; // it is where goods are wet, or receive damage by any other 
eccident 3 and by the marine laws, if it be abſolutely neceilary to 
lichten a thip for her caſy entrance into harbour, or a channel, 
two parts of the loſs ſhall fall upon the goods, and the third par 
upon the ſluip, except the ſhip is of greater value than the lading, 
and the charge [or burden] of the goods be not the cauſe of 
ber inability to enter, but ſome bad quality proceeding from 
the hip ufelf; or it is otherwile provided, that the goods ſhall 
be fully delivered at the por: appointed for them. Gen. 
Treat. of Trade 80. 81. cites Lex Mercat. 109. 

51. In order to the receiving and recovering of money in— 
ſured, upon policies of infurance; when the perſons inſured 
have received advice of the loſs of the ſhip or goods, they are 
to make application to the infurers, and produce their vouchers, 
witneſſos, or evidences, concerning the ſaid liſt, declaring the man- 
ner-and place, the cauſc, with all circum/ances thereof, and all 
fuch proof as by letters and other means they can attain unto z 
with which if the inſurers are ſatished, they will pay the 
money without any ſcruple, deducting the premium; nor can 
they make any objection to it, unleſs they have ſome reaſona- 
ble ground to found it upon, as contrary intelligence &C. in 
which cafe the parties, who have inſured the ſums, mult wait 
a convenient time, according to the diſtance of the place where 
tne {hip is affirmed to be loft, 'till more certain advice can be 
obtained by the inſurers about it; or if nalhing can be heard 
of the ſhip in any reaſonable time, then the inſurers are obliged 
forthwith to pay the money. But if after that, it ſhould 


happen that the Hip ſrould arrive ſufe, the infurers in ſuch 
caſe ſhall have the money returned them. Gen. Treat. of 
Trade 78, 79. 

52. And when it happens that ſome part only of the goods are 
4%, as in the caſe of ejedions in a florm, or other ſuch accidents; 
then the inſurers make an average of it, and each man pay fo 
| 4 | much 
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much per cent. in proportion to the ſum for which he ſubſcrib- 
ed. Gen. Treat. of Prade 78, 79. 

z. If one merchant bath infured the greateſt part of the ad- 
venture of a ſhip, and advice is received of a {y/;, but with pope of 
recovery of any part thereof, whereby he wou! d he the aGitake 
of the inſurers, ho has a priviledge of mating a ren unciation of the 
lading 1% the a/ſurers, and to come in himſelf in the nature of an 
ere for [5 mach as thall appear he hath borne the adventure of 


chen hir part of the value inſured ; and if the merchant do not 
TCnounce, yet there is a power given in the policy of inſurance, 


for him to travel and endeavour a recoverv of the adventure, 


after a misfortune hath happened, to w hich the aſſurers are to 
c tribute, the ſame being a trouble for the eaſe of them; and 


they may appoint their fervants or other perſons to join therein, 


2 Keb. 430. 


SC. and 
there ut 35 
ſaid dy 

T widen J. 
That it is 


nt 24. 2 
#{g 1107 the 


Gen. T reat. of Trade 79, $9. cites Lex Mercat. 115. 

54. A gencral id: Vitatus aſſampſit will lie by an inſurer of 3 
fir:n tor the pren:iun n for which he inſured, tho' the conlidera- 
tion of ſuch inſurance (viz. the hazard of loſs) is but a con— 
tingencx. Per Cur. Carth. 338. in Caſe of Jackſon v. Colegrave. 

55. In action upon the Cu/e upon 2 policy of aſſurance plain- 
tiff decln; red upon a vuriting, but did not ſay in curia prolat. It 
was urg'd for the defend: nt, that ashis calc is be cannot plead 
non- unglft, but a ſpecial plea grounded on the ſame writing, 
Of WW 1 h he had no conntc rpart, nor is it entered in the othce 
of aſſurance, and ſince the piaintiſf declared upon it, he moved 


* this in order to get a view of it. All the Court agreed, that if 
r = plaintiff would ſtrike out of his declaration the words {per ſerip- 
r or he tum), the perpetual _—c (which had been granted) ſhould 
_ 5528 b- 1 ed. And at length the plat; tiff agreed to vive OVeT. 
ebcy ſuc be. Sid. 386. Mich. 2 29. Car. 2. B. R. Suiſter v. Coel. 
ee tte ö 
n {/1onirs, which is the mort dllatory. 
36. 11 Ces. 1. cap. 30. /. 43. enacts, That an all aFions of 
debt uga. 1/1 either 7 the corporations called the Royal-E xchadge 
AJ urance and the Lone lon Af jurance, upon any polic. es under the 
e:mm©n ſe Af r the aſſuring 7 of any His or merchundizes at fea, er 
going to fer, it full be laarul for the / rd corporations to pica gene- 
rally, 7/ it tl e 5 awe nathing ts the plaintiff ; and in all actious of 
cvennnt agat er j f the faid corpyrations upon any policy under 
the C9171 — Or uurin.r any. ſhip or merchundizes at fea, or 
ging t5 Jen, e for all be laawſul far each of the corporations ts plead 
erally, that they have nat 'brebe the covenant in fuch policy con- 
fained and if thereupon ffue be joined, it all be ,, for the 
jury ts give ſuch part n of the 2 im demanded, if it be an action 
of debt, or fo much in damage, if it be an action of covenant, as it 
2 1 appear upan the evidence that the plaintiff ought in juſtice 
= have. 
F 414 J §. 44. When any viſſel or merchandizes ſhall be inſured, a policy 


uly famfp'd [hall be i 1, Tued or made gut within three days at 2 
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and the inſurer neglecting to make out ſuch policy ſhall ſurfert 15% 7, 
ro be recovered and divided as other penaltics may be by the laws res 


414 


lating to the lamp duties; and all promiſſory notes for afſurunces of 


Hips or merchand:zes at fea, or going ts ſea, are declared ts be wid. 


For more of P3licy ot Allurante in general, fee Plea 


and Demurrer (S) pl. 7. and other proper Titles.) 


Poor. 


(A) Statutes. 


1. 43 Eliz. . 2. 


7. 1. parliament, that the churchwardens Cc 


— - 4 * / Ll * 5? * : 898 > an — + OS 
greatneſs of the fame pariſh and pariſves, ts be nominated yearty in 
fer 


} 


Fre- 


/ — 


Aa p * /} Rs near „„ 3 
* of the fame parijh : and they, or the greater part f them, fill 


fuch Tuſlices of Peace, as is aforeſaid, for ſetting t2 ework the chil- 


no orditiary and daily trade of life te get their living by : and alle to 


vicar, and cle * and ＋ every occupier of lands, houjes, tithes ime 


of money for and t9wards the neceſſary relief of the lame, potent, 


t be gathered cut of the ſame pariſh, according to the ability of the 


n ws if gp I 7 * 8 1 ” $/ $7 . Py "N 
fed of ioo or more fuſiices of the Peace in the fame caunty, I her ef 


E it enacted by the antharity of this preſent * The jut. 
7 3 £ tices of 


Fea Ce, dy 


habe power 
to name 
overſeers in 
a!l pariſhe: 3 
and the 
Court was 
of opinion 
that it mutt 
exicnd 4$ 
well WO ca» 
{1.4- Pa? G- 
cH.al Pract 
as to all 4 
riſhes iu ge- 
ral, and that 
no ſabſe- 
quent words 
ſhall control 
the general 
words in 
the enactinę 
part; and 
certainly all 
the poor- 
acts mall 
be conſtrued 
to ex end to 
ſuch places 
as well as 


to other pa- 
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riſhes, when Same pari/ . and t2: 25 and execute all other things, as 3 pet] fer the 


„ OE. ip: ng of the ſaid toe, as wherwif concerning the premiſſes, as 19 
within 11 "+ O ; 
lame mii them ſhall ſrem Cine niclit. 
chiet, ans Fi 

ſhall! be ſudo to the controul of the Juſtices of Pence. Mott of the forets in England are extra. 
parochia!, and fo is Cariſt- Church in Oxtord, but ther ought io maintain their own poor; there. 


g % 3 £ = £3 Þ „„ wow 7 * i . 0 - d 7 a> x — * ' i} — - C 1 1 # * 1 * * 
to E 4 P 8 4 CITY maudam 12 2222 1 9244 , k — — 4 4 S&SYT ty Cal VItT OVEeiicers 114 tne Lo | of 
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Ruff rd, deiug an extra-parochial place. 8 Med. 39. Paich. 7 Geo, Tie King v. the Inha ants 


— 7 
of Run 
+ Upon a motion to quaſh a |; t arainſt B. for that he, with four oth: being ap- 
pointed overleers Of the ! z pi  TEIUITY to tek. T » t otffce & It was 03 
= tea that t ſtatute v1 S Un 1710 ) Ot tour, tf ty) de Chu:chwardent 
Ani ber Parker Ch. J. That is very odd [true] tho' in many places more are appointed thay 
15 0 or ine act lays four, three or two ine de nom ted of the e innabtitants, atthe 4;tcrer1on of tne 
Jun - ical. ; they mayn minate tours three or Un 3; It is not 4 IInttatlon of th | IiLices power, Mut 
it is in the very uthoritative ; zarect. Ve marc than Hur e alded, ney 4 1iOf punihul 8 
REM by the act, ani rh can be any added as lian. Per Powell, the queſtion will be 
[ — mY — »hether che words of the a2 IH DE fly more Lan director „ or 4 {imitaiion ot tic, 
authority. In moſt of the prrithes 2bout London, there ace mor: than four, whereivre he 1 
need ot determine this polat; but the indictment was quaih's tor azother fault. MS. Cales. Tru, 


* 
It was moved for a mandamus to I. H. and J. T. Jufices of Peace in the county of Dotſet &c. 


to nominate two luvitaiitia: hound. ders to be overicers ef fe poor of the pari'h ot Chirditock in the 
„„ 1 [bs F. PRI „ 
county of Dortet Upon this italutc; Aud there Was an amdaevit, that at A MCering of th pirith 


, * 

1 % I 1 ” 4 5 . * 5 990 * ** 21 ( * = IF ; 1 * - F< 

n m., one John B. and Mary F. were elected overicers, dat a me ins ot the 'uttices they 
* ERS Af 8 3 . 913 

Mr B. 2nd reful kS ++ wo 12444 ts — a $4 S989 14 14 De! 3! 172 ſerve 45 overle Th A110 1k 2 


nominate any other, the Jutic -> approved the laid B. only. Per Powel, 1 
em nel to be an ve rer ot the poor; and t! nene can be no cuitom Ma paris to put her in, be. 

— U N TEES y . "_— » ” T i _— 1 * * } I 
cauſe of her being a houtekeeper ; becaule this is an cthecr orrated dy att of parliament, Pei 


Parker Ch. |. the nomination is to de by the Juttices, ard it ſeems the overleers ate to continue 


but one year. The pariſh he ere wis obitinate in not having another inttead o =o woman, and tre 
J: ces ſhould have nominated one of the old ones, fince _ were {» ſtitf; bu chal t! he Juſtices 


had done well in refuſing the woman he directed tliat the mould app! y to the [ut Fa eo have anoths 
8 2 if they retuled, then to apply to the Court for a mandamus the next Term. 
MS. C:: afch. 1 Ann. B. R. Anon. 


P 
j A ciiizen e =, that lived inthe country in 1 Summer, was c fe IV erjeer of the poor of the 


pariſh: the Court ſeem'd to diſcountegauce 788 choice ct one that was reſident there ouly fot ” n 
part of the ſummer; and was 2ctua! ay an inhabitant of a ther perith in Lendon, Carth. 1 


Nich. 2 W. & M. B. K. The King d. Moor: 
8. 2. ## a Y jaid cBureD warden: and 5verſeers fo to be nom nenated, 
er ſuch of them as Snail not po let by ficeneſs, or cther juſt exciſe to l. 
all:wed by tabs ſuch Fuftices of Peace, ar in vre, Qs 18 4 areſaid, . 
nel together at the J. 7 Ince 2 month, in the church 22 
pariſh „pan the Sunday in the arte, nan, 0/107 al vine jervice, there t: 
| confuder of fume good co. urſe to be [rs and of fame meet order to be je 
daun in the premiſſos, (2) and ſhall within four days. after the end 
of their year, and after ather overſeors nominated, as afyreſaid, mate 
The juſ- az! dl by l up 75 fuch tavs * * "F146, 41 es of - Pe are 5.15 af91 eſaid, a trite 
tices” au- and: erfect account 5 of all ſums of money by thein recerv 'd, or rated and 
2 A alle] 72 a, and not wid and mr of ſuch loc as ſhall be 111 their 
account, 3 r in the hands of any of 8 Poor to abort, and of all other 
cannet be things concerning their ſaid cffice, (3) and (ich ſum or ſums of money 
delegaled to T - 
any other. 0s ſhall be in their hands, and fÞal! pay and deliver over to the ſaid 
MS. Caſes. churchwardens and coerſeers newly nominated and appointed, as 
Patch. 9 afor aid, (4) upon pain bat every one of them abſenting themſe! ves 
n WY cauſe, as aforeſaid, from uch monthly meeting for the 
hn: Cole of TS ET 7 » 7 1 9 S. 
_ Queen purpiſe aforeſaid, or being $ negligent i in their office, or in the execi- 


122 tion of the orders afereſuid, being made by and with the afent for the 
| aid 
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: 41 s 0 =] 4 ; A a 4 * £5» * 
i Jiaſbices of Peace, or any two of them before mentioned, to forfeit *Ifanover. 


4 . 4 > | EY : ſeer does not 
„,. every ſuch default of abſence or neghgence ꝓ 20 5. 


19 E: & 1% provide for 
A the poor, he 
= }: inditivle; and if he relieves the poor when there is no neceſſity, it is a miſdemcanor, MS. 4 
Cales. Patch. 2 Ain. B. N. Tawacy 'S Cale. 4 
N s * a 0 . — — 5 
"2. G + This penalty for not meeting in the church, ſhall never be inflitted on the overſeers ot the poor 1 
e- oſexttu-parochial places, becaule they have no churchi to meet in. Per Cur. 8 Mod. 40. Palch. F. 
| 8 : Y * * 1 >) og * 
of „o. in Cate of tlie King v. the Iahabltants ol Ruitord. 4 
211 FR It 2ny of thefe ofRrars de convicted of any of the peiatties in this act, che other mult levy it 1 
= MS. Caizs. Trin. 11 Annæ B. R. Anon. A 
BE A 2 
f OM © 
- 5 i py * * . y * : AP. * 
13 E S. z. And be it alf5 enafled, that if the faid Fu lices of Peace d- _ * 
/ * 5 . _ 1, . Sg al I2VEra 
as — 7 Feel 0 1 nt the Hatt AU 07 any DAVL/E are nt ac: 2 to le UV} e 94 1g l 
Fe WY 7 1 P — $ * 9 1 , py = Rn” = * 4 ON (. 24 
' Thi i 17 f mic, Ves f1/rclent ſums gf money fer The He aj 1eſaid, they tie of A. ha =” 
a * E - _ «A * : ; 7 J f . : * ; . : : Oo . ” 2 2 - - 4 4 
i 8 3 fad 7209 7 i ES [hall an 7 HIG * fa. 5 / att (Ui 24 272 .* as af51 eſaid, any 4. Tas and 
= £y , 3 2 5 7 TV CARS os Foy. [4 „ ten- ments 
= 7g7/7 Of ober parties, 3r out of anv arty HUD the hundred Der ; 
c 3 Hy tre P / bl ie of 3 g's in the pariſh 


N * 0 5 . 4 3 „„ 3 A 18 TY: = 
| tho ſaid parifh ty 77 pay ii oO jN and fun. G] 1 ts th: church- ads B. and 
in. $- wardens aud gverſecrs of the / E. poor parijh far The ſad purpoſes, as e "OT 
1 a o 3 1 5 7 y -Þ 7 > 5 5 0 5 ſg an 93 Le we 0 GOV 
8 thc ſaid Fuſlices ſhall think fit, according to the intent of this law. 7". PRs 


— 8 — — — — — * 
+. edi ans —— —yU5: r6E>. 5 —— 84 


Kc. 1 1 of © as ks” apr oa 4 g | * - that they are [ 
3 2) Aud i the ſaid pundred Hall unt be thought to the faid Fuſſice not able t» | 
whe | 7 1 9 Fa 47 . 5 f 
tet able aud ſil to relieve the ſaid ſeveral pariſhes nit able to provide py to the | 
be ; & — 7 - 7: E J. 7 «> Hie 5 1 Hei reiet of dae 18 
| | for themſelves, as aforeſaid ; then the Fu zces of Peace at their gene- o of B 
k a : 2 — * *. * . : 

ral quarter ſeſſrons, or the greater number f them, [hall rate and the land- | 
he. elt, as aforeſaid, any ather of other pariſhes, or out of any pariſh lord's iuha- 


= 20th the ſaid cout for the purpoſes afarefaid, as in their diſcretion [ 416 J 
_ * ſhall ſeem t. | diting in the 
5 y |  partthof A. k * 
thall be no diſcharge to them, but they ſhall pay for their /ards and tenements which they have in 


Ys the parith ot B. 2 Bult. 352. 29 July, 5 Car. Pariſhioners of St. Peter v. Pariſhioners of St. Helens. | 
So Sir James Mountague Attorney General moved to quath an order of two Tultices of the Peace for the ö | 
1 WF county of the city of Norwich made upon this itatute; his exception was, that e den not Ap 
1 4! the parithes taxed are within the hundred; tor it is only laid chat they are within the carry of 
PE: 5 . bee city of Nurwich ; and two ſuſtices by the act, have not power to tax the COUNtys but only the l 
| i hundied, et the parithes within the hundred. To which it was anſwered, That if two Juttices | 
_ £10 relieve in this caſe, there can be no relief given; for it is wel! known there are no hundreds 4 
Vida cities, and the city and the county of the city are dhe fame, and the power gives to the juſ- ; 
td, ies mult ariſe upon a defect in the hundred, and where there is no hundred there can be no ſuch 
0 | | oclett, and the ſelhons could have made no order in this caſe, Put; per Vowel, this is not catus omitſus 


1 77 = co the it tute; aud tho? the two Juſtices have no power, here being no hundred, yet the fetiions | 
: de a juriſdiction, and may tax the couaty of the city in part or at large; to which the telt agreed, 
(Holt abfente) quaſhed the order, being made by two ſuſtices only. 11 Mod. 269. Trin. | 
7 2 * Ann. B. R. Pariſh of St. Benedict v. Pariſh of St. Peter's n Norwich. 
= Ihre are two ways by this ſtatute to make one par conrributory to the poor of an ther pariſh, 
v. 2. either the Juſtices may 7.x particular perſors in ad toth t pariſh which cannot relieve it's own F 
or; or they may aſ/e/3 ihe wc hole par fb in a crrtain ſum, and lee it to the churchwardens and 
ove. icers, to levy the ſame on particular pertoas, Per Holt. 2 Saik. 481. Hill. 9 W. 3. B. N 
D:mchurch v. Eaſtchurch.— Shan“ Parith Law 2 19. cites S. C. | 
Mindamus to the Fuſtices to male a rate ſor the ſupport ot the poor of the pariſh of St. Mary's | 
&c. which was oppoſed, becauſe the pariſh-o{ticers ought to make the rate, and the Juſt ces ace only 
to ſign it; to which it was anſwered, that this motion was grounged on this clauſe of the {tatute, and 
Gereupon a mandamus was granted, directed to the Juſtices and as this is a matter ol right, they 
ought to make a return. 2 Shaw's Pract. Juſt. 47. cites Hul. 11 Geo, 1. The King v. the Oificers 
ot St. Mary's in Marlborough. —Shaw's Pariſh Law 219. Cites S. C. 


— 
— 
bo 
S 


S. 4. And that it ſpall be lawful, as well for the preſent as ſubſe- Vide { H)— 
quent churchawardens and overſeers, or any of them, by wwarrant frem oy V 
eny ſuch two Juſtices of the Peate, as is aforeſaid, to levy as awel! the man could 
aid ſums of money, and all arrearages, ef every one that ſhall ref+ Je not de diſs 


* the : ta contribute according as they ſpall be aſſeſſed, by diſtreſs and ſule g begs 


virtue of | 
4 * E 


4 1 6 J-odt. 


a general he rffend er't ghodt; os the 7. nf money or flick nohich all be behind 


warrant FO gn 
mals before Pe, any RECHUNT tt be mage, as are ala, rendrirg to the parties the 


the rate, everplus : (2) And in defect of ſuch diſtreſs, it jhall be lazwful Fe 
bur there any tvs Fuſicces of the Pence to commut him or Fes to the comms 


4.2 1 gail of the county, there to remain awithyut bail or mainprize, mer 


tan On pure Hab inte of the /aul ſum, Year ages and rock. (3) And tle Vid 
pole ; 2d e ces of P ace, er d che of them, to fend to the hs guſe of correction, 


he ſaid that —_ u gavly ſuch as jb, Il nt imply the mpelves to work, being 
a dittre:s q z * 0 
„ 28e ted aherteun to as ofereſaid. (4) And alſ5 any ſuch two Juſtices 


de den of Peace ts * commit t9 the ſaid priſon every one Ta the faid church. 


1 avardens and gde 1 ers which 1 all re 'tuſe to account, there to remain 

b:fore the <vit/out bail cr mainnprize, until he have made a true accompt, and 

8 ſatisfied and paid fo much. as _ the ſaid accompt jhall be remaining 

ended ; but in Big bands. 

8 Jury faid | 

tt. e cuſtom 

: 0: To 2 Salk. 5:2, Trin. 3 Ann. Tracy v. Taibot.——6 Med. 214. S. C. And ſays that 
N not lat Red 1; by they mig diitrain tor a quarter s rate before the end of the 

quarter ; but na Jury laid the cuſtom and ulage was to do It, aid that to avoid the mitchiet tha? 

vould enſue, it the party thoutd remove out ot the pariſh betore the quarter. To which Holt Ch, |, 

anſwered, if he remove in'9 anther u in the fume county, they might diſtrain by warrant from 

the Juf.ce; as well as in the ſame parith ; but it he removes out of the county, he agreed the teme 

Lilcd. So he gave way to the uſage in that point. 

* If accounts de adjulircd, and the overſeer: rifufe to pay the Balance, they cannot be committed 
immegiately, but a vc arran mult iſſue te drjirain them, and upon a return thereof there may be a 
ccmmieme nt. MS. Cates. Paſch. 9 Ann. B. R. The Queen v. Turner & al 

Tie Juices cannt commil an overſeer of the poor for bringing in an account te which they ed ect, 
but tte ght to Hear it, and toftrike out what is amiſs in it, and balance the account. MS, Cafes, 
At Devon Aſſiſes. I t 171g, coram King Ch. J. Walrond's Cate, 

The cefendant delag an overſecr, was committed by two Juſtices of Prace by a warrant, which te- 
cited, that he had appeared betore them, and being Cemainged to give a juſt and true account of all 
fuch monies as he ba. rece! me and paid, he had ouly produced an account in groſs of his receip's 
and payments, and r ed to give a particular account, or produce lis books &c, And they believing 
his to de no ACCOUM * to this ſtatute, and the defendant retuſing to give any other account, 
theieture they commit him to de detained until he thall * a true account. And upon a habens 

1 corpus he was here dicharg d. Per tot. Cur. Becauſe the fuflices had no authority to 
[ 417 ] commit in this manner bs this Qtatute, for 1 an account was confcſ'd to have beta 
te ade: e &c, Show. 395. L'aſch. 4 W. & NI. B. K. The Ring v. Cairock, 


* 


® See Ap- . Enzs that thurchwardens and overſeers may kind poor 
= 3 6 ildren * apprent! ces, * "<1 that they may by lenwe 5 of the word of 'the 
— es of nauer build houſes 2n the avaſt for the poor 10 inhabit, but nat ts 64 


esce, Wille after vards 1ſe 4 fer the habitation of any other on the pains contained 


= 4 _ in the 31 Eliz. 

pay 2 (rt. 

vener 5. due to im tor drew'irg of indentures for ſetting aut pror children to trades was quaſtets 
as being 2 thing out of their power; but the way had been to order @ pariſh-rate for levying ſs much i 
Week 7'/t a conveniont jum were ra'jed; and in that cate 25 ſoon as money was railed, an ac n 
would lie tor the ſct.vener againit the church-wardens. 12 Mod. 417. Mich. 12 W. 3. B. R. Anon. 


— „ 0% Provided alqwoys, F "at if any perſin er perſons ſhall fins 
Pit themſelves griev'd with ary ſeſi or tax, or other aft dine by ibi 


41 31 Nm 4 


3 Rate, ſaid cd ure havordens or thei perſons, er by the ſaid Tuſtices of Peace; 
She Juitices that then it ſhall be lanrful for the Fuftices of Peace, at their general 


. Duarter Seſſions, or the greater number of them, to take ſuch ora 


appeal, ie- therein, as to them fall be thought convenicnt ; and the ſame i 


gauie it was cgnclude and bind all the ſaid parties. 
Tot mate at 


Ko act dual ter - ſeſſlent. But per Cur, The perry * may appeal at any ſeſſions. The a” 
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Poor. 


may not Have power to alter the rate at their diſcretion, but they ouzht not to refuſe to hear the 


appeal, MS. Caſes. Mich. 8 Ann. B. R. The Queen v. the Inhabitants of St. Giles. 

T. P. and S. being overſeers of the poor, got their account allowed by their juſtices. The 
pariſh appealed againit it, and the Seſſions ſet ade this account, and then directed a re-examination 
of the matter to the ſame two Juſtices, this orter being removed. It was objected that here was a 
matter delegated by the Court, who were finally to determine the matter in queſtion. Per Parker 
Ch. J. The oveileers have tour days time to paſs their accounts, and they may go before any two 
Juſtices for the doing it. Till the time is paſt there is no compulſion ufed, but if this time is ſlipt, 
the pariſh may go betore any two Juſtices, aud when theſe have entered upon the examination, no 
other ſultices are afterwaids to intermeddle; aud when this matter comes to the ſeſſions, they are 
to take ſuch order therein as to them hill ſeem convenient, but need not finally determine. MS. 
Caſes. Hill. 10 Ann. B. R. Towathenl, Partfanz and Smith's Cate (overſcers of Whitechapple.) 


S. 7. enaf7s, That the father and grandfather, and the mother If a man 
and grandmother, and the children of every poor, old, blind, lame, . 
and impotent perſon, or other por perſon not able to work, being of mother, and 
a ſufficient ability, ſhall at their charges relieve and maintain every 943 an eftate 

2 x . | fy = EDS © 5 EN with her 1n 
ſuch poor perſon in that manner, and according to that rate, as by = 

c J O 1 5 marriage ; 
the Tuſlices of Peace of that county where ſuch ſujncient perſons for this 
gxvell, or the greater number of them, at their general Dyuarter _ 4 

| 3 7 7 5 4 Hall be 
I Mans all be aſſeſſed, (2) upon pain that every one of tpem [hall charvedb 
forfeit 205. for every month which they ſhall fail therein. 


be contribute 
tory towards 
the relief and maintenance of the grandchi! within the meaning of this ſtatute, but otherwiſe it 
all be if he has not any eftate or adyancement by his marriage with her. Per Whitlock and 
Croke J. But per Croke J. he ſhall be charged with keeping the grandchild during the life ef the 
grandmother his wife; and if ſhe dies, he ſhall “not be charged after her death. 2 Bulſt, 346. 
S. P. juſt. Caſe Law 236, —— 
8. P. Nelf. Juſt. 542. But if the grandmother has no means, and ſhe marries with one that 
bas means, he ſhall not be charged with keeping the child. 2 Bulſt. 346. S. C. So if the huf- 
band becomes of ability after marriage, the grandmother having no means at the time of the mar- 
riage, he ſnall not be bound to keep and provide for the child. Per Croke J. clearly, Ibid. —— 
Dalt. Juſt. 226. cap. 73. cites S. C. Ibid. 2590. cap. 73. cites S. C,——Shaw's Parith Law 
277. Lites 0; Contra per Holt Ch. J. That if the wife dies he muſt maintain the grand» 
children, tho' the relation be determined. Camb. 321. Paſch. 7 W. 2. B. R. in Caſe of Walton 
v. Spark. Poor's Settlements 160. pl. 210. cites S. C.-——S. P. Juſt. Caſe Law 226. cites 
Black. 240 — And Comb. 405. Hill. 9 W. 3. B. R. Holt Ch. I. ſaid, that in GERRARK D078 
Car of Weſtminſter, who married the grandmother of a poor peifſ n, tho? ſhe died, and ſo the 
relation was determined, yet the ſtatute was conitrucd by equity, that he was a grandtather within 
th: ttatute. | But in the Caſe in 2 Bulſt. 340, it does not a; pear that the grandmother was deads 
nor is there any reſolution, the Juſtices differing in their opinions. ] 

A fun in law was obliged by an order ts maintain his wife's mother, having an eſtate with her 
at the intermarriage. Per Cur. He is not within the words of the ſtatute, nor within the meaning 
of it ; the fratute extend's is th ſe perſons ony who ugh! by the law of nature to relieve their 
farents; and lome perſons were fo hard-hearted as to retule; theretore this law was g 
made to inforce them to do that which by the law of nature they were obliged to be- [ 41 ] 
fore. Poor's Settlements 91. pl. 123. The King v. Munday. 2 Shaw's Pract. Inſt. 57. S. P. 


S. 8. Mayors, c. of Corporations, being Juſtices of Peace, 
all have the ſame authority within their limits as Fuſſices of th 
Peace of the county. And every Alderman of Lendon fall do and 
execute fo much as is appointed and all;wwed by this aft to be done 
by one or taus Fuſtices of Peace of any county within thrs realm. 
S. 9. And be it alſs enafed, That if it ſball happen any pariſh to * 74 wi 
extend itſelf into more counties than ney or part to lie wvithin the wy 4 1 
liberties of any city, tun or place corporate, and part without, that S. was !1ME 
then as 204 {he Fuſtices of P ace of ever county, CS 22 the head- 2 7. "Y 
ONICeS of ſuch city, tan, or place corporale, ſhall deal and juter- hag: of H. 
meddle only in ſo much of the faid pariſh as lieth within their liber But there is 
ties, and not any farther, (2) And every of them reſpectively 20 4 ws 
8 XVI. L 4” 5 S. uli 
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418 Poor. 


from the in their ſeveral limits, awards and juriſdiftions, to execute the 91 
—_— dinances betore=mentioned, concerning the nomination of overſeer, 
ae and the conſent of binding apprentices, the giving avarrant to levy taxa- 
repured as tions unpaid, the taking account f churchwardens and overſeers, 
9 2 % and the committing to priſin ſuch as refuſe to account, or deny 13 
parochial pay the arrearages due upon their accounts ; (3) and yet nevertheleſs, 


rights, and the ſaid churchwardens and overſeers, o1 the moſt part of them, of 


Lowe bens , "I 3 . k — * ; ; 
e coats the /aid pariſhes that a: extond into ſuch feveral limits and uri 
S. is diffant a!Ctions, foal! c D, diauding themjelves, auly execute their office 
Maces evithin the faid pariſh, in all things te them belonging 
mn H. ED 2 y +x » , if 3 x s SSP 
on ion ut pail Cr evHibis and mate one account before the ſaid head- 
Ch. J. held Heer of the town or place corporate, and one other before the ſaid 
Cicarly, tat Jufrices of Peace, or any ſuch 470 of them, 47 14 afore ad. 
this is 2 - : 
pariſh within 43 Eliz. and that the overſeers &c. might aſſeſs it to the relief of the poor; and the 
Ending that from H. 6th's time till now it hath been uſed as a parith, does not exclude that it 
was not us'd ſo before. And this ſtatute being made for relief of the poor, to prevent the; 
wandering, the intent of it was to confine the reliet to parithes then in eſſe, and fo uſed, And per 
tot. Cur. judgment for the plaintiff, Hutt. 93. Hilton v. Pawle Litt. Rep. 73. S. C. adjudged. 
Neif. ſuſt. 233. cites S. C. Dalt. Juſt. 219. cap. 73. cites S. C. Shaw's Parith 
Law 198. cites S. C. Ibid. 207. cites S. C Ibid. 208. S. C. 

Cro. Car. . pl 17. Mich. 3 Car. S. C. adjudged, that this is ſuch a pariſh as is chargeable for 
the relief of Sr:«--Gol/dirgbam, and not for the poor of Hirt/ry ; and tho' by the finding it 
ſhould not be intended to be a pariſh before H. 6th's time, yet being found that it was a church 
then, and that there were church-wardens there, it is a parith within the ſtatute, altho' it be but a 
reputative pariſh; tor being in uſe ſo long be fore, and at the time of the ſtatute, the ſtatute appoints 
that the churchwardens, and three or four overſeers joined with them, ſhall &c. Now no church- 
wardens of II. are churchwardens of S, and ſo have nothing to do there; and the churchwardens ot 
S only are to meddle with the church there, and confequently with the poor of the parith —— 
S. P. As to Tateridge and Hatfield, where for 60 years then paſt, and at the time of making t“: 
ſtatute, and ever fince, T. was commonly reputed a parith of itſelf, and the inhabitants there choſe 
conftables, churchwardens, and overfeers of the poor, and made and levied their own rates to the 
poor, and repaired their own church, without contributing to that of II. And etho' it was ail 
found that antiently the vill of L. was parce! of the pariih of H. and never ſever'd by any legal act, 
and that the tithes of T. have been time out of mind paid to the parſon of II. who always uſed to 

find a curate at T. and that there is no parſon at J. yet T. fhall be charg'd by itſelf, and 
their own. poor only, Cro. Car. 3c4. 395. Hi!l. 10 Car. B. R. Nichols v. Walker and Parker, 
Shaw's Pariſh Law 2-8. cites S. C. I[bid. 15, cites S. C. Parithes in 1epu- 
tation on!; are within the ſtatutc, as other pariſſie are, if the uſage of ſuch pariſh to chorſe gverſctr; 
has been conſtant without interruption; but otherwite the overieers and collectors of the mother 
hurch are only within the ſtature; per Montague Ch. |, and Dofctidge f. But Harighton J. contra 
25 to reputatie pariſhes being within the ſtatute. 2 Roll. R. 160, Palch. 18 Jac. F. R. Weeden 
os. Waiker.—2!s. Hemel-Remiteed Pariſh, and Barinzton.— Dat. fuſt. 2.44. cap. 72. cites S. C. 

There were tus vil in one pariſh, which had vi'd /orreral!, ts maililuin their OWN foor, and 
mow there being overſeers made of the whole par fþ they were rated 1:gether. The queition va 
Wh-ther having been us'd time out of mind to pay icveraily, they might nom by the ſtatute of 23 
Eliz. cap. 2. be rated together ? Per Hale Ch. J. If there be »» hapel within the will, where the 
church does not ſtand, it is not ſufficient to make it a reputed parith within mne ſtatute of 43 El. 
Fre-m. Rep. 4. pl 527. Trin. 1675. Skellington v. Norton. 

The pariſh of St. Botolph without Aidzate ei in two countics, viz. Ludin and Mee 
and hatli one courchwarden and ſeviral gwerſerrt, and the pariſh-ra''t are ſeveral, And in regait 
that it was made appear that each part of the pariſh had diſtin oftcers, and made diſtinct rates, 
aud had uſed time out of mind to make %% accoun's ts the Fufticer of tach cuunty, the Court 
looked upon cat div1hon as a ſeveral pariſh, and ordered accordingly. Rauvm. 4-6. 47 7, Nich. 
7 410 ] 34 Cai. 2. B. R. The pariſh ot St. 3otolph without Aldrate's Caſe Poor's 

Y | 3 Sexrſererty 125. pl. 117. cites S. C. Dalt. Jult. 253. cap. 73. Cites S. C,— 
Shaw's Pari h Law 29. - ip, > | i ; 

Upon a diſpute whether A. was a vill in te parifo , h. or a pariſh of irſs!f. To prove it a vill 
the evid-rce wat, that there were but two churchwargens, two overſcets of the poor, and that 
marriages, burizis, ard ail other parochial rites were done at B. and that the inhabitants of 4. 
64 et: ute to rhe repairs of the church at B. Anil to prove that A. was a pariſh of itſelf, the 
evid-r,cc was, that it the reign of E. 3. thire was 4 publick chapple there, an! lx ine ſervice rend in 
jt at the time of making tha ſtature; that they had formerly diflinit conflables, TY repaired thei! 
own highway: in 1634, and then the difference between A. and B. was ſeitled by a Judge of pan 
| | (114 
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that 2 rate was made in A. in 16-4, Bur this was held not CiKoient to ke A, x pariſh, in repu- 
tation at the time of the thirure, without all other parochial ries, ant theretore held tobe 2 vill 
in the pariſh of B. 4 Mod. 153. Mich 4 W. & NM. B. R. Rudd v. Foter———$Shaw's Pariſh 
Law ec. cites S. C. 


To make A. a reputed pariſh within 43 El it muſt have a parochial chapel and chapel-wardent, 


and ſacraments, at the time the ſtatute was made 5 aud becauſe A. had but one chapel-warJen, 
whoſe office was to colle*t the rates tied upen A, and pay them to B. they were held part of 
the pariſh of B. an! not a reputed parith within 43 Elz. ; and their having a diitinct overſeer, and 
maintaining their own poor, was not thought ſuilcient to make them a diftint pariſh. 2 Salk, 


501. Mich. 4 W. & M. B. R. uid v. Morton. —— This was the Caſe of BicLEsSwape AND 


STRATTOYN. 
A ch ippel's having ſacramentals only, makes it not independent of the yarith, but it muſh dave 
other badpes of [epultures Sc. Pers Cur. 12 Mad. 304. Auon. 
5 5 


S. 10. J not appointing overſcers yearly, every Fuflice Se. of 
the diviſion fhall forfeit 51. 5 | 

S. 11. The penalties and ferfeitures in this aft ſhall be unployed 
to the uſe of the poor of the ſame pariſh, by diftireſs and (als, ar in 
default thereof the offender ſhall be committed to priſon, there 13 re— 
main without bail or mainpriſe, till the ſuid forfeitures fhall be 
ſatisfied and paid. 

S. 12. And be it further enafted by the autherity afereſaid, 
That the Fuſlices of Peace of every county or place corporate, or the 
mere part of them, in their general ſeſſions to be holden next after 
the feaſt of Foſter next, and fo yearly as often as they ſhall think 
meet, ſhall rate every pariſh to ſuch a weekly ſum of money as they 

vall think convement, (2) % as u pariſh be rated above the ſiam of 
od. ner under the ſum of one half-penny, weekly ts be paid, and jo 
as the total ſum of ſuch taxation of the pariſhes in every county, 
amount nat above the rate of 2d. for every pariſh zuithin the [ard 
county. (3) Which ſums fo taxed ſhall be yearly aſſeſſed by the 
agreement of the parihioners within themſelves, or in default theresf, 
by the churchwardens and fetty c5nſ{ables of the ſame pariſh, or the 
more part of them, or in default of their agreement, by the order 
| of ſuch Juſtice or Juſtices of Peace as buli ate 11 the fame part 55 
or if none be there debelling Pp] in the paiijpes ticat ad iciniug. 
§. 13. And if any perſon ſlali refuſe er neglei to pay any furh Workings 
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ſame, Betore this 
act, the 

Juſtices ot Peace ror Cont 1501 & had as power concerning PO. Sid. 292. Trin. 18 Car. 2. B. R. 

1:1 Cate of the King v. the Inhabitavts of Ratciitt, 


S. 18. Provided always, That wheres Nane of Fe tulncſi in 
the county of Lffex, veing environed awith the ca, ard Lavi a 
chapel of eaſe for the inhabitants thereof, aud yet the faid if/and is 19 
pariſh, but the lands in the ſame are fituated within divers f ariſhes 
far diflant from the faid ifland : (2) Be it therefore enacted by the 
aulherity aforeſaid, that the ſaid Fuſlices of Peace ball —_— 
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and a0 eint inhabitants avithin the ſaid ifland, to be overſeers for the 
poor people  daverling within the ſaid iſland, and that bith they the 
faid 7. lices and the ſaid overſeers Pall have the ſame power and ³ 
auth;rity to all i 1 tents, CON :dorations and purpoſes, for the execution | > 
nd articles of this ad, and jb; Il be ſubjeF to the ſame | 9 


Pe" 


* IP, * * 


* 


* 
” * * 7 4 
e eee 


9 
Fi 


of the parts 047, 
429 | pains and forfeitures ; and likes iſe, that the inhabitants and occu- 4 
piers of lands there, ſhall be liable and chargeable to the ſame pay- 4 


nents, charges, ex police r and erden, in fuc manner and for m as if 


thy Fame Th 1d TUCIE A par — * . ( 3 7 In conſideration awheresf, neith er 

the ſaid inhabitants, er eccuprers of land within the faid 72 nd, Hull 1 

net be compelled ig contribute texvards the relief 4 the poor of theſe 1 
TH berein their hor:fes gr lands, hic. h 1H ey 6 10 avithin the 5 


[cid and, are ſtrated, for or by r eaſon of their fad L. Pabitations Th 
9 Dying , e . th, T7 tor the relief *. the poor peaple a Te: 771 the fard 
Nam; neither yet Hall the * inhabitants ef the ; pt ariſbes 20e | 
ſuch hank, 5) 1. ind 15S are , tuated , be CE ompelle da t oy reaſon ol t/ "Ee 2 reli- 4 
wmicy er dwvelling, 19 contrioute t the relief of the Per inhabitants 


5 5 ** 1 = 5 ” J 1 
7 2 0 1101 7 lid. 7 


* 
ac +1 „ &#6 J: 
* - * * 
* Tt was af- S. 19. nd be it further enafted, That if any action f tre pas, We. 
fi: $54 3 pp Vo. fr 7 ber 1 happen to he merten . 0 brought 4 — (1 77 (1, "ww | 
error in x F 
* A 82 #4 * . * 2 ' * 4 49 5 
B. R. upon F 51 a a 4 0 ſons, or cas 8 of (1/ wy * i 1767 mak: 1 of « any dle, 1 
this ttatute, . ay ot/ r thing aging by „ ity of 7510 preſent af, the defend- b 
* 7 8 - . C 9. 
e e aut tr defendants in any ſuc action er ſult, Hall and may cither 
C tutte — 1 
n 0 ** : } * < 7 by J — = A FP 1 57 : 2 
exprefies by plead Not g, or etheravije make AVeAUry, COgnizances or nuff ifica 25 
1 ,. the taking of the ſaid Hh 1h making of ſale, ar ot: ll 
, AI 1 21+ 74 s ” #* a: 3 . 4 
| (12 * Fine dung bn e of = ne? 1 0. "lied ing 171 fach , C02 * 1 0 
1 diſtreis Of * , LY 
. goods vet Tante, OF j Rifcatin, that the faid 17/8 F. 5, ale, treſpa fs, or C1. 4 c 
FT 1 33 7 
” ' y y * 7 / i #* 3 by 4 4 
1 it the plan- fhng, sere, The Plain. iff or pla 1 complained, awas dene t «36 7 
3 +4267, WH 85 . 8 1 
4 12 68 145 T2 42110 FIEN G7 17514 act, and ACC e Fe the te nuory wr 07. and He 6 * 
4 Flt) 4A” 24 cf =. IF Si —— 45 . : 
5 4 5 7 US 67 IE! 7 0 Itt, TU « 1559 ut 04 my t * i - 2 E 9 * e/ earſal 7 7 0177 7 * th. o 11:47 - 2 4 7 
1 i 1 b 3 : X 4 y 7” 1 * p 
4 10! ne gr CIFCUMjidaice cant 1 771 tt 15 proſont ac. 2 17 40/5" . 
- — , — * 7 2 
* 19 33" 4 - 10 „„ — 22 FOR "LF * Fad 4 / * , »? > / / 77 - $4 4 . 2 * 
5 t bor 2077 „ . £ 1% 1H E Gr i . #1211, [ft . 4 2 7 Atl be amg ben 26: C. 
W. 11 ws Y - 3 75 7 "Y 6 . 7 4 74 7 796 the 75 7 1 5 | the 16 L 
j - 2 pn 4 fer 12 e * 33 fit if A + UE ENUET (67 ail 2 41 17 C / 500 Ndle Fi 0 
7 , . — 2 7. 7 J 1 fs 1 . 
1 6 41 Oy r did any ther act er tri; %% fp jed in rs a: ara 70 BY 1 
F * : : 1 - Dj 5 * * 7 7 J. : 1 3 . 
# 8 PIS n 1! Fg, avithou 45 ny uc. / Ct! ,t OY 106 fat 2 05 feln TE 75 
S 22 le — E * 1 9 
8 / i x La 75 42 „ 5 
il ©, ces, att. ( 3 ö 4 / Of 4 en 7 Pr lap ue 11 OV? 4 Hit [/ (ICt 77 2 Pa 7 be 7 ue; IP: ft 
'2 t:31s within 25 fried by Ve ruict of 1 ieee Hie, 2 ee C 2 er 700, As IS CCl. 1 2 e 
. Ee it E = „ B37 3+ - Jo PF „ 5 
4 . non tomed inother pet /enal action. (4) And uu the trial ef Ius i” 
1 r e OSS - „ : 1 7 1 *% we, 
; vor! io R 15 5 ben 5214 vow 55 * 77 OO 17 e 601 : bat 2 7 1 FIC. 173 CITOE Wa [ 3 "7, ns, &- te 
- , % 5 A « 61 17 7 qg*3 77 3 * N 
and d Gele) 2279 15 the wer; y ti uth & the fame. (5) } Lind are ſuch i, lie 151% BA 
31 — 11 * 9 — {* 74 62 g 5 Ci? 
: _ 5 771 [ 5 { . Tt * THE or + nanſiuit 5 of th 4 plainti Fa © te "= of 7 Pe n. a) Z yt tur 


* * 
lant 15 recover treble da mages, y ede of bis wa j'4 it 


> 
_ 


n A „ 5 
I 3 F - lth 4 WA. — "PM. 
2 Wr 

— co 

— - 

7 C 

I 

6 ＋ 
- 

4 ' 

eo 


CLATtif3iC5 0 / "ple 4 5 . : 
: l - _ 13 8 - 7 * 75 7 ** 2 3 
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4 2 : and that t5 be 478 'd by the fame jury, or writ to enquire of * the 88 ht 
6 16: Ef E 
late: be- at 13017! 1 7 ROT) As the ſame ſhall Felſliires 8 0 
eauſe it a | 5 CA 
y t drs Choritatis;g and 3 brought after ſuch voluntary delivery of money is a vexatien - thot 
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2 ve te certificate of the judge upon the back of the poſte tle defendan 's jul? ned 23 5 that 
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aught to recover againſt the plaintiff by this ſtatute ; and upon oyer of the ſtatute, which was, that 
the damages ſhall be aſſefs'd &c, Dod. faid, This is to be intended that it ſhall be tried by writ of 
inquiry of damages in ſuch caſes as it ought to be by the law, viz. upon diſcontinuance or demurrer; 
for the words (a3/the cafe requires} imply as much ; and by the law, when a jury ought to have 
tound a ay and do not find it, this thall not be ſupplied by a writ of inquiry of damages; 


ard this was fo ruled in Banco, quod fuit conceſſum per Cur. that ſuch defect ſhall not be ſupplied 97 
writ of inquiry of Ca mes, hecauie then the party ſhall be oufted of his attaint, But in the caſe 
at Bir, the writ of 1,quiry ot damages was granted per Cur. inaſmuch as the plaintiff was non» 


faited, fo t hat the jor y could not aflefs the damages; and damages were tound accordingly. Roll, 
R. 272. Mich. 13 Jac. B. R. Brampton v. 


S. 20. Provided alauays, that this a7 all endure 10 longer Continued 


N 8 N until t end 
than to the end of the next ſeſſions of parliament. | of the firſt 


Jeans of 
the next parliament. Continued indefinitely by 3 Car. 1. cap. 4. 16 Car. 1. cap. 4. 


2. Df I 4 Car. 2. cap. 12. J. 21. I,  hereas the inhabitants In treſpaſs 
F the County of Lancaſhire, Bs 28 D Derbyſbire, YVurkfhire, a pI 
Nerthumberland, the Biſhopri ich of Durham, Cumberland and ound 
0 efems land, . many ether counties in £1 gland and MV ales, by ſtatute, and 
reuſan of the largeneſs of the pariſhes within the Janne, 7 have mnt cr L 421 ] 
cannot reah the bonefet of. the act of Pa; rliameut made in the 4J gear = 3 
of the reign of the late Queen Elizabeth jor relief of the poor: (2) nitworth in 
Theref: re be it enacted by the authority af foreſeid, that all and EVery the county 
* poor, needy, impote at, avid {ame perſon and perſons within every of Wn 
townſhip 2r willape, eight the feveral counties aforeſaid, 2 all from any * * 
and after the poſer ng of this act, be maintained, tept, provided for , counties 


n 1 in 
und ſet on 4091 thin the {roma and reſpectiue tezunſbip _ d 

1143 G 
villar Reg ee 97 ok Hall inhabit, or wherein he, foe, or {ev isalurge pa- 


4% r anere lawwjully jc oF, Arcor ding I the intent and meaning x rh having 


y tvo town- 
t; IT, 17 5 and that there C 2 be Vee ry choſen and appointed, RS Þ thips, 1 it 


ing te the rules and directiaus in the ſuid act of 43 Llig. mention d, is not found 
lꝛus or three g 2 the pror avithi, 7 1 of the ſaid teu 2 2 that it an ta 
end vilinges, who ſpall from time to time 4%, perjorm and execute — 
all and t 7 "eV the att. 5 ur VS 1/7 1d authgri ties for the necefury YO Cttributionn 
[ef 2 poor within the ſaid trwnfhip or village, aud ſhall Iiſe, cannot be 


made ; and 


fore: : ad /uffe r all ſuch pains and penalties for non-performance tue 6 
As, as is limited, mentioned and appointed in and by the ſaid in was, if the 
hart reciied act. cy of 
4 S : Warwick, 


not being name 61 in the ſtatute. . {1 be taken within the general wards (and divers other coun- 
, U 

t; 2 2 And 11. 0} ins ſer) cant cited a caſe to be asjudecd 1 in C. B. two or three YES dee, that the 
6 — r dee to other Gunties than thote which are expreſly named; and to this Hale in- 


line wy but the Court world lee the 1. aid precedent betore they gave | 1d zent; by K* hich, adjorna» 


tur. 2 Lev. 142. Trin. 27 Car. 2. B. R. Skillington v. Norton Butalterwands in Mich. Term 
It was adjudged, that the ſtatute did not extend to any other counties, but oniy choſe that are 
named therein, Ibid. -—— Freem. Rep. 401. pl. 527. Trin. 1673. S. C. by name of Schie- 
Tox v. Noa ro, 22 Hale Ch.“ Þ d, By the words it fronts to be intended for all counties 
in England, becaute the words are (or other counties ) but Serjeant tlopkins cited the judgment 
in C. B. in Caſe ot Wes So AND BORN ER, between er G-CAMPOEN AND I A Ds 
CaurbE in Glouceſterthire, where the Judges held that this act extended to no counties but 
thoſe named. Ibid. 412. Mien. 1675. S. C. the Court gave judgment tor the detendmt, be- 
cauſe though it was ound. to te a large þ rind yet it was not found to be ſobig that by reaſon of the 
Jarvenel. thereot they could Hot reap the b e::2fit ot the act of 43 Ei. according to the Fotyute, and for 
that reaſon the Court gave judgineat, and fo did not priitively rule that no other counties were withe 
in the act but thoſe named: but Hale did now ſtrongly incline that no other counties were within 
the act, and ſaid the inconveuicace would be very great; fer by that means the poor boroughs 
Huld be charged with poor, aud the viils, where mea of good eſtates lived, but pCLlups NO po rs 
ved be at no charge ah ail. Bet 2 Salk. 4506. pl. 44. in marg. there is a nate, chat in che 
; LI 3 c 
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Cafe of the inhabitants of SToxFLANE axy Dor rf 2, Hill. 11 Ann B. R. it was adjudged by 
Parker Ch. J. and the whole Court, that by virtue of this act the Juſtices may exerciſe the powers 
NG by 43 Elz. and this at, in all extra-parochial places containing more houſes than one, 
ſo as to come under the denomination of a vill or townthip.— And in the cate of HIN AN axb 
Cuno senen parithes in CGlouceſterſhite, Hill. 1738. Lee Ch. J. cited the ſaid Cafe of Sroxr- 
LANE AND Dol TI NC. in which he tn it was held, that this ſtatute exterded by equity to all die 
eounties in England, and that it was fo held wpon great deliberation. 


„This Ratute relutre ne the maintenance of fpayy ard mpet-rt 5 ind t to baſtardt, 
who are provided for by other "A 1 Salk. 123. Hill. 5 Ann. B. R. in Cate of the pariſh of 
Budworth v. the townth ip of Du 1mpiey. ; 

+ The Court held, that this clauſe 1 extends ti toxons and villages in extra- proc hi. 
Places as well as Wie pariſhes; tar the lau „makers had in view the 11convemence, that 191 
towns and villages would not nave the henent of 43 Eliz. "This ſtatute is of (towns &c. in counties) 


1 


and not (in pariſhe and towns and villages in extra- -parechial places are plainly within the words, 


2 11 Jie wwighs | -£, p ' ! ; i N 
tho“ not directly Wim tine vien of the ac} * and th gt tops de not othc ers 1p nNted mektra⸗- 
- 4 
1 . ! ; 1. þ 4 \ £ * 1 . * * 
patochlal places, vet the Juitices ought to do it upon complaint. MS. Cafes, Hi. 1 Ann. 
” 1 ad 


Where the par: 15 not large and contiſting of fes eral townſhi: „ lo a he 43 Elz. may b* of 
benefit to them, the Joitices ought not to appoint particular overleers according to this ſtatute. 
M. S. Caſcs. Trin. 11 Ann. B. R. the Queen v. the laliabftants of Dolti: 
4 

2, ) Go I. cap. 7 1. enact Ti, That no Tf! e of Peace .. Dall 
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ee, 15 any 95 Hei 1 "a 28 771 any pari 7 itil gath mad 
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to the uje of lhe Poor of the faid pa 2 Oy ¹ ect ion of [is 5 Jijticed, 


(B) Criers of Juſtices &c, concerning the Poor. 
3 or not 


2 Shaw's F Xception was taken to an, order of the Juſtices made 
E - . again! ſt the parti of Stretton, ROO iſe the Juitices 
C. —leſt. order'd them 7s keep a avoman, . us ctiage ab 
HUE Law ſhe lid being ich tan 2 ether this vill zi anther du thc 
eee Au urt refus d to qua 111. it, tho! it were nt awe: . be 10 
Pariſh Law, Ing. Ic, becauſe in theſe cates the Courts ute a liberty and 
1 ditcretion. 2 Kab. 37 Paſch. 18 Car. 2. B. R. Kilbeck's Caſe. 
f 2. An order of 8 o Peace for the mainleunuet of a 
or ena Was co ontirm d, tio it pri Hui ut WAS ab.e ot 
body 10 20. rh, but the Juſtices of the Peace are judges of that. 

Vent. 69. Paſch. 22 Car. 2. B. R. Wiſc's Caſe. 
Juſt. Caſe 3 A poor child wras left in ks ron Hh fpital ; upon 


1 
0 = = a Piel nt of the wardens of the lotpital 2 juitices made an 
2. Shaw '5 gruer on the ect ON the poor &f fe par 10 to receive and 
r 4 : 1 7575 . ” 13 * bk os CM _— 7 ' * 
Pract. Juſt. maintni the chill but t tins C? (e! * 28 C1 1111 d, becautc 't Was 


28. cites 5, 7 , 
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vet the parents are bound to provide for it. As to the principal 
matter which was hinted, viz, that the hoſpital was bound to pro- 
vide ſor poor children there expoſed, the Court thought there 
was nothing in that. 
Chriſt's Hoſpital Cafe. | 
4. An order of Juaitices was made for relieving a woman and 
4 poor children 11:1 further order, but did nat ſet forth that ſhe 
«as indigent, Tt was quatl'd for the laſt matter, and bad for the 
other, which ihouid have been during her poverty. 10 Mod. 
220. Hill. 12 Ann. E. R. "The Queen v. Mancheſter Inhabitants. 
5. It was mov'd to quath an order of Seſſions which order'd 
that the cue e of Monks-Ritborough ſhould pay ts cne R. D. 
2s. fer week for his maintenance. It was objected, Iſt, that it 
is nt ſaid that they had any m:ney in their hands; 2dly, that it 
is not ſaid that R. D. is a pariſhimer there. Quaſh'd Nitt. 
Poors Settlements 12. pl. 17. The Queen v. the Inhabitants of 
Monks-Riſborough. 
Court ſeemed to he ct tl.e ſame opinion, but ſaid they do it all over England; & cs 
facit jus, Comb. 321. Paſch. 7 W. 3. B. R. in Caſe of Walton v. Spark. 
159+ Pl. 219. cites S. C. 


6. Two Juſtices made an order for the overſcers of the poor 
55 pay 25. per week to Elizabeth Reddith. It was objected that 
it is ct faid that ſhe is porr and impotent; otherwiſe the 
ſtatuts gives them no ſuch power. Per Cur. The 43 Eliz. 
docs not give them power, unleſs they are vpn the - Rte. 
Let them ſhew cauſe. Poors Settlements 21. pl. 30. The 
Queen v. the Inhabitants of Mancheſter. 

7. An order 79 continue the weekly payment of 25. to R. G. and 
all the arrears till they find him a houſe; quath'd ; becaule the 
overfeers have no power to find him a houſe, that muſt be 
done by the Lord of the manor, or by the Juttices. Shaw's 
Pariſh Law 200. | 


(C) Orders as to Chillen or Parents being rated. 


1. IT was moved to diſcharge an erder made againſt a feme 

covert to beep a grand-child of hers, becaute a feme covert 
was not bound by ſuch an order. Roll Ch. J. anſwer'd, that 
the huſband is bound to keep his wife's grand-child by the ſta— 
we; but in regard that the huſband is not charged by the 
order, but the wife who is covert is only charged, therefore 


let the order be 9d. Sty. 283. Trin. 1651. Cuſtodes v. 
Ginkes, | 


2 Salk. 485. Trin. 11 W. 6 K 
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S. P. Shaw's Pariſh Law, 198. cites Style 221. —8. P. Juſt. Caſe Law 236. cites Black. 248. 


2, An order,of Seſhons was made, that the defendant thould 


Lay 25. a aveek towards the ſupport of his father / the Court 


thuuld order the contrary, which was held good, becaute it Was 
Ll 4 indefinite 
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indefinite and no ſet time limited, and if an eſtate happen'd to 
fall to him they might apply to the Juſtices ; otherwiſe if za 


time was limited. 2 Salk. 534. Paſch. 5 Ann. B. R. Jenkins's . 
Caſe. 8 1 2 

3. An order that the grandfather ſhould FA the grande Hill, = / 

_ father being Iiving, but unable to do it, and 40% to pay (+ 4 | 

wmch money for the time 7 7 while he was chargeable as well 4 | 

as for the time to come, was allowed good per Cur. MS. | 

Caſes. Mich. 6 Ann. B. R. I he Que en v. Joyce. 4 | 

4. On racer of 2 Ju {tices to COMPC 1 Daviſon to Head fo much ; \ 

a week for the maintenance of his with wa ira y. It was moved # 3 

. to quaſh the order, for that the ſuſtices have net juriſdiction . 

$ in this caſe, it being properly alimony and be longing to 

; the Spiritual Court. And (Holt being abſent) Powel ſaid, that | , 

* the Juſtices have no juriſdiction in this cale, but this is not . 
1 alimony. If a man runs away from his family, he may be 
1 puniſhed as a rogue and a ſturdy beggar; but wail he con- < 
. tinues reſident, they cannot charge him in this manner; | 
; and quaſh'd the order. 11 Mod. 268. Hill. 8 Ann. B. R. Ihe 
BY ueen v. Daviſon. = 

$ 8 An order of Juſtices was made, that the father-in-law =_ * 
# 3 . ſhould maintain his for's ide. But it not being tet forth in 

. 9 c. the order, that the father vos of ec: 0. ability, in which cate 1 5 

1 only the act enables the Jules Kc. it was quaſh'd. 10 Mod. 2 

© had had 221. Hill. 12 Ann. B. R. The Queen v. Dun, or Halifax Pariſh. y 

1 4 three huſ- f : l 1 s 

4 bands, who ſhall contributc then? Sir Thomas Pow!s fail, the laſt huſband's father — A Vater, * 

4 was ordered to allow a n anc ts the ſon's wife, be being Svend fee ; * and a fath er-iu-la a C 

« has deen ad! uased within the meaning of the act of Elis. e. . 2 hau ; Pract, ſult. 44. A ite: A 1 

1 Style 283— Shan 's Fe 5 Lan 217. cites 8 C. U ut the book is n = WE hp P. Dale. i bs 8 1 

226, Cap. 73- far s it was [o done in the Cate of one Joiix Bar, 5 order 2 Sept. 15 Js 17 „ 1 


Seſs. pa. Mig d. 
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There VP G6. An order of Se (ons for the father to Pay ſo much 2 W eck | by cit 

| another ex- : FE 25 7 

: ce ption to for m: üntenance ( 1158 4 2 25s er Mas ( qu uaſhi d, be cauſe it was /! WW — 
a > 0 » 

1 the order, /et forth that fhe was unable t; work, without which the Juſtices 5 


which was, havc no juriſdiction. 10 — 0 307. Paich. 1 Geo. B. R. The . ju 


mah 
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N that this 2l- | 
ie ens ALAN and Gully. 1 | 
to de paid | = -* 
4 2 fur, her order, whereas it ſhould have been fo Ione as the father continned able to allow, an 5 
$1 the daughter zor and unable to work; but this exception was over-ruled. Ibid. —Vp 2 
[ cemplaint ah Þ overſeers, that B's darvphtcr wwas deferred ana 1710 „„ the Ji ices adj cu 
8 ö ARE | award fe- father 77 pay her fo wich 3s Week. 11 was obiected at th ere is % a7 f; udicat: _ * ke 
| q that ſhe war impotent, only in the compiaining part of the order; a: 4 the order was quaſhed. I 
2 Poovrs Sett! lements 83. pl. 111 cites 50 > K ng + * I. T E Tu 
| ; An order was made at the 6 eſſions, that a man 10 maintain bis daughter, ard all: h:r . 
mM 17. 8d. a week for her ſubliſtence ; te e order was . becauſe it did rot appear by 155 E if i 
v2 that he war unable te vo h, or that ſhi e was fich, ag: d, or imprient, which the ſtatute regui: 0s, de 
a 2 Shaw's Pract. Tult. 25. Cites 13 W. 3. B. K. 1 G0za's C 1 . Juſt. Caſe Lay L4G by 4 oy 
| : >. P. Dalt. j At. 250, cap. 73. haw's Pariſh Law 90. cites S. . A vt 
5 4s 
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cumſtances may differ, and there ought to be a regard ad fatum 


order him to pay 25. Gd. per week. The order was quaſh'd for 
want of an adjudication that ſhe was chargeable, and it was held, 
that an adjudication that the perſon is become chargeable is as neceſ- 
fary in an order of the Quarter Seſſions, as in an order of two 
Jultices. MS. Cates, Trin. 4 Geo. B. R. The King v. Tripping. 

8. Upon complaint made to the Quarter Seſſions, that his 
ſon Valentine Ruth his wife and family were impotent and 
unable to maintain themfelves, this Court does crder the ſaid 
imery Ruth 79 pay them 4s. per wee#. It was objected, that it 
does not appear that he was reſiant and lived in the county, that 
the charge is perſonal, and the Juſtices had no power over him 
unleſs he liv'd in the county. They were order'd to ſhew 
cauſe. Note, an affidavit was made that he lib'd in another 
county, but, I think, nat read. Poor's Settlements 99. pl. 134. 
cites the King v. Emery Ruth, 


(D) Poor Rates. By whom made and How, 


* A Sſeſſments for the poor ought to be made according to the Dalt. Juſt, 


viſible eftote of the inhabilants there, bath real and perſonal, , Re 
and no inhabitant there is to be tax'd to contribute to the relief $.c.—s.P. 


of the poor in regard of any eſtate he hath elſewhere in any Dat. ſuſt. 


other town or place, but only in regard of the viſible eſtate he fan 
hath in the town where he dwells, and not for any other land cap. 73. 


which he hath in any other place or town; ſaid by Hutton and S. P. 


7 we {1iyly? ho X 7 T:.{. Caſe 
Croke J. to have been reſolv'd by all the Judges of England Law 2408 


upon a reference made to them, and upon a conference by ce; Black. 
them had together. 2 Bulſ. 354. 9 Car. in Sir Anthony 239 
Farby's Caſe. | Prat. Juſt 
46, 47. 

cites 2 Bulſ. 154.—and Shaw's Pariſh Law 219. cites S. C. [but it is miſcited and ſhould be 354] 
Ihe tax to be ir preportion to the yearly value, and ust to the Tuartity of the lard. 2 Shaw's 
Pract. Juit. 44. S. P. Nelſ. Juſt. 533. One who potlett-s lands lying in ſeveral pariſhes, 
fh1ll be rated in every pariſh according to the annual value of the land lying in each par. Dale. 
Juſt. 254. cap. 73. 

It a man {/ves ret within a pariſh, he is to be aſſeſſed according to his lands ; but if he lives 
within the pariſh, he is to be rated 4s dwelling there ; per Parker Ch. J. MS. Cates. 


2. Rent is m flandins rule for making a poor rate; for cir- Tn = 
x ; that the ſuſ- 
tices could 


& facultates. Comb. 478. Paſch. 10 W. 3. B. R. The King v. not make a 
Juſtices of Peace of the Precinct of Catherine Church Norwich. /#4nding 


ö ae; tor 
if it be juſt at the fir, it may not be fo aſter; quod fuit conceſſim per Holt Ch. J. for lands may 
be improved. By 43 Elis. the rate muſt be equal, therefore it ought 9 be eommirnally altered as 
eircumfiances alter. 2 Salk. 52 6. Mich. 12 W. 3. B. R. in Cafe of the King v. the Inhabitancs 
01 Judy. Shaw's Patrim Law 219. S. b. 


3. The Se/ions, upon ſelting aſide a rate, may make a new ng k. 524 


: —_— ; + 8 8. 
themſelves, or order the church- wardens and overſeers to make ei 


a new one, they having it in their diſeretion to make a new the [uſtices 
Aba. os 9 ** . Cond - 4 NE 1 
rate at ſeſſions, cr remard it to the church-wardens Sc. to make may make 

| a new 


Ane one 


Poor. | | 424. 
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themſelves, a new one. 2 Salk. 483. Mich. 10 W. 3. B. R. The Pariſh of ẽ 
3 are St. Leonard Shoreditch's Caſe. be 
to doit, but g | I 
hut f' rler the decent inhavitanis to do it Poors Settlements 238. pl. 220. eites S, C. 2 
—2 Shaw's Pract. Juſt. 45. cites S. C. —Ibid. 46. cites S. C. Neif. Juſt. 534. cites S. C. Y 
= : 
E 2c | The churchawardens and -werſeers may make a rate f hn. 
E p. ſucf. elves per C ur. 2 Salk. 531, Hill. 2 Anu. B. R. in 'Cawney's 2 
. . C ale. A 8 { 
235. cites E « by.” - 
Black. 23* 2 
The overfeers of the poor are to make the rate which 7. aal. approved by the inhabitant, = : 
and to be al/zwwed by the Fa/iices. 2 Shaw's Pract. Juft. 43» S. P. Shaw's Parih Law 21-, Wc: 
—— An everſceer may make as many rates as he will, but this ought to be done by the ro nt Y = : 
75 dr , 2ners at thelr general meetings, and the rate when made ought to be confirmed 4 1 W 
Filtice. ot the Peace. Md. Caſes. Paſch. 3 Ann. Tawney's Caſe. | : 
it is rot neceffary that the pariſhioners ſbould conſent ; for the churchwardens, by the conſent 7 
the * Juttices, may make a rate without the conſent of the parith. | Per Evre J. MS. Caſes, |: 
Tris. 2 Ann. B. K i * le of the e Queen v. St. Michael's Cornhill. e 
he order ved ferth that the Fuftices allowing the poors rate were dwelling in or near = 2 
the 472 1 1 2A Or P lace 3 * > - akilh does lie. VIS. Caſes. * Arith ot Conhbett v. St. lar; ＋ "i 
Lincoln. St 
. Z * * 
3 Salk. 260. ö. H. 99k pa- t of a houſe in the pariſh of D. cn the third diy FS 
2 of December; he was rated as an inhabitant, and was if] rained IR in 
Poors Set ' 2 tu. 
rs for a quarter's rate the Chriſtmas following; but the diſtros .. 
235. pl Was taken before Chri/? mas en a general warraut made tar tie de 
Set awhile year ; and in replevin it was rui'd upon evidence by Holt (= * 
> Shaw's Ch. J. iſt, That if ue ſeveral houſes are inhabited by fe veral . 
Pract. Jul. famnmltes, who make and have but eg common avenue or entrance BE 


45. mw >. for both; yet in reſpect of their original, b:zh houſes are rate- 


b S. able ſe vera 5 for they were at firit boy eral houſes; and if ne Wl of 
L. — Ne Fami % goers one * 75 vacant : but if one tenement be divided by 0 Cal 
. 2 a partitic! 1, aud in habit. 4 by different fam:il lies, viz. the owner in 7 ſub 
Patt. 1:3. one, and a ſtranger in another, the eſe are ſeveral tenements 1 4 0 

1 


ſeeerall ratable while they are thus ſeverally inhabited, but 5 
the ranger and his family 25 aqvay it becomes one tenement. 2dlv, . 
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dere That H. e not be rated for the whole quarter, for Pr ee 
ri Law ratcs are t5 be afſifſed * monthly by the ſtatute; and by this Will 
£35. can 5. means a man cannot move in "the middle of a quarter but le 0 
1.2. Cafe mult be twice charg'd. 2 Salk. 532. Trin. 3 Ann. Tracy v. wr 
Law 225+ Talbot. a * tax 
5. P. Neiſ. 6. When goods are rated, it ought to be according to the 4 the 
3 33 — value of lands, viz. Gz:ds 4 the value of 100. ſhall be rated 5/. | — 
N 5 per ann. as lands are, and the perſon muſt be charged only in the 
| Pra®, Juft. place ꝛchere the god are at the time of the aſſeſſment; oe if he 12 
＋ +5: has no goods where aſſeſſed is diſtrained he may have an action ; N 
1 | | of treſpaſs ccc. Dalt. Juſt. 253. cap. 73. N tax' 
14 5 fy r/ 
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ect according to the lands he holds; but if he has a ſuper- 


Poor. 425 


2. On a motion to confirm a tax laid by the Juſtices of 5. P. 2 
Peace on a tell of the corporation of W. for a rate to the poor, % 3 106 
Hales Ch. J. ſaid, that on a reference to him by both parties, 44. ein 3 
he was of opinion that the toll was not exempted but charge- Keb. 534. 
able, tho" part of it were do maintain the Mayor; and per Cur. oy 15 
a mandamus was granted to the Mayor and Juſtices to exe- 217. citesS. 


cute the order, Niti. 3 Keb. 540. Mich. 27 Car. 2. B. R. The C. [bus it is 


wn cats , 71 * * - milcited, 
Corporation of Wickham v. the Mayor. — 
| be 3 Keb. 


54. ]|—=Dalt. Juſt. 218. cites S. C. S. C. that this toll time out of mind had never been 
dagen to the poor; and the queſtion was, whether it could be now taxed by the ſtatute of 43 Eliz.? 
and the Court held that it might. Freem. Rep. 419. Mich, 1675. S. C. by name of the Caſe of 
the Foor of Wickham, 


2. Note, It has been lately reſolved by the Court, that Shaw's Pa- 


eround rents are liable to the poors rate. Comb. 62. Mich, 3 E 
0 217, cites 8. 


2 Jac. 2. B. R. Anon. C. 
overſeer of 
Stoke Nayland in Suffolk made a rate, in which he charged the quit-rent of ſeveral [ 426 ] 
ma nors within the pariſh, which rate the Juſtices retuſed to ſign, becauſe the quit- 
rents oucht not to be taxed; whereupsn the overſeer, upon application to B. R. obtained a rule to 
inforce the Jultices to ſign it, which was ſtrongly oppoſed, becauſe no inftance could be given that 
ever tlie quit rents were charged; but the Court ordered the rate to be ſigned, and a warrant to 
diſtrain, ſo that it any perſon thought himſelf aggrieved, he might replevy, and the matter in law 
be brought in queſtion. Carth. 14 Mich. 3. Jac. 2. B. R. Hull's Cafe. Eyre J. ſaid, that a 
quit-reiit is nut taxable to the poor; tor the tax ought to be laid upon the occupiers ; but Holt 
ſaid it was otherwile ruled in the Caſe of one WIL LIAMs of Suffolk. Comb. 264. Irin. 6 W. 
& M. B. R. Anon. 


4. Hliſpital lands are chargeable to the poor as well as Nelf Juſt. 
others; for no man, by appropriating his lands to an hoſpital, 3% © 


can diſcharge or exempt them from taxes to which they were Put. Jutt. 
ſubject before, and throw a greater burthen upon their neigh- 254. cap. 


bours; per Holt Ch. J. 2 Salk. 527. Paſch. 1 Ann. B. R. 2 

Anon. Settlements 
5 253. pl. 

291, cites S. C. Juſt. Cafe Law, 234. cites S. C. 2 Shaw's Pract. Juit. 46. 


Shaw's Parith Law 219, cites S. C. | but it ſhould be 527. 


Cites 2 Salk. 515. 


5. The queſtion was, whether a houſe converted into a can- &. P. Shaw's 


SE. , we I Parith Law 
wenticle, and uſed for na other purpoſes, was ratable to the poors 27% cient 


tax? 'The Court ſaid, they never knew it, and order'd them to yi11. 1 Geo. 
ſhew cauſe; and after the order was quaſh'd. Poors Settle- 2. B. R. 
ments 124. pl. 169. Hill. 1727. Anon. er 

6. A farmer is not to be tax'd to the poor for his neceſſiry wy 


g : on land's or 
abundant cel, i. e. more than the land requires, he ſhail be gt; but 
; 3 4 * . - - 
tax d for that. Juſt. Caſe Law 233. cites Black. 263, 264. : —_— 
= * he tj = . . v4 . 9 eing allen 
7. Yet it is a quere {till if a farmer is to pay a rate or tax 7-5 the 
for ſteck upon land. Ibid. land he 
| OCCUPIES, 
fall not be aſſeſſed for his ſtock on that land neceſſary for manure, nor the profits for which he 
Nas been already taxed 3 but for other ſtock he is taxable, 2 Shaw's Pract. Juſt, 44.- Shaw's 
Pariſh Law 217. cites 8. C.- alt. Juſt, 253. cap. 73. fays, it was reſolved by three Judges 
agaluſt Holt Ch. J. that a farmer al! not be rated to the poor for his necellary ſtock, which he 
ules on his farm, for that would be in effect to make the land pay invice for une thing, Viz. tor le 
rent, aid allo tor the ee. But a farmer fhail be taxed for Hit riches and fee in cale the 


Rock is more than is neceſſary tor the carrying on lis tarming and paying his tent, tot dien it is like 
4 ſtock 
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iTy not be charged, if it be not more than is necetlary; for the a& ſays, every is, * 
bebitanc Cc. ard of land, ſo that there may be an inhabitant that is not an occupier ot lan- i 
and he muſt be charved in veſte? of bis perſonal eftate and ability ; and ſo it is uſual to tax clotkie? = / 
Kc. Per three Juitices againti the Ch. J. MS. Cates, the Queen v. the Inhabitants of Barking 8 
Needbam. VN. B. Thole farmers were never taxed betore, nor were the al. ls 
men ever tuo or three years, and the order above was for rating th: " ] 
farme:s tor the corn a „nich was in their barn and table, Ibid, 3 

5 5 TT 5 1 , = 7 
A clothicn 8. A 7:+-%:e2er hall be charged to the poor's rates for th: . 
Ac. having | ods c. in bi ſhops ſuit. Caſe Law 233. Cites Black. 26;, al © 
an Hate in © 8 5 by, v 
75 42d 204 
a vreat [5c tt... be taxed for both. 2 Shaw's Pract. Juſt. 44. S. P. Nelf. Tut. 
$3 — Shaw's Cari h Law 218. Cites S. C. =” BD; 


g , ; 2 "Hy" 1 off 
houſe wherein the ſtock is kept, may be both rated towards the relief? ec 
uble tax ; but if the land be taxed, the ſtock upon it canact : t 
* * os 0 


Stck in ade, and 157 
the poor. and this halli: be a do 
taxed ailo, for. this will be double. 

o. On a motion to quaſh a poor's rate made at the quarter. 
ſellions in Marleborough, becauſe it was aſſeſſed for trade, and 
the corporati;n would nat affeſs the till of their market, or their ls f 
exwn lands, and they would not hear at their ſeſſions. Per C.. 
It will be inconvenient t5 quaſh poor rates. But you may taken bi 


mandamus to aſſeſs you according. to law, as in the Caſe of the] ra 
Tov Nx OF CAMBRIDGE. MS. Caſcs. un 
15 

N 


427 J : 119; 
TW (F) Poor Rates. Liable, Vo. 


p. Nelf. 1. BY the words and meaning of the ſtatute 43 Eliz. 2. the «i | 
: cupiers of the land are to be aſſeſſed, and nat the leſſor who il 1 
* receives the rents; the occupis r of the land being by law on S \ 
Pract jut. to pay the aſlteilment, 14% It be /pectally provid, d for as to this | 4 4 
44 —5. P. payment between him and his leffor ; per Hutton and Cro Wal 15 
3 e, J. who declared that it had been 0 retolved by all the Judges = .. 
S p. of England. 2 Bulf. 354. 9 Car. in Sir Anthony Earby's Caſc. Wi os 

p : 8 


Dalt. Jun. * a N ; I +). 
219. cap. 73.— Shaw's Pariſh Law 219, cites 2 Bulſ. 154 (but it ſhould be 354. ] we '- 
| | | Oct 
S. P. 2 2. Parſant ought to contribute to the poor; per Hates Ch. cio 
_ ug. Who faid it had been ſo agreed by all the Judges of England let 
Pract. b 1125 6 : © 5 ”_ 1 . 1 5 P. q : f 3 G 1 5 N Keb farm 
41. cites 2 at DwCIIC nt 8 nn, 311 t 1C 41101 0 ANCRA5SS 41. 3 . th 
+ __ | hots _ hat 
Keb.251-— 266. Trin. 25 Car. 2. B. R. The King . . . GP 
S. P. Shaw's 2 : ver 
Parith 3 217. cites 8. C. [but there is no ſuch point there]. S. P. Juſt. Cafe Law 233 af 8 
cites Black. 269, —Every clergyman is to be rated for bir glebe and tithes according to their yea? en 
value ſo lors 25 they are in his occupation; becauſe the ſtatute churgei every vecupier of tithes &, 4 el 
and the clergy are contained under thoſe general word: unleſs particularly exempted. Datt. Jus, wn 
254. cap. 73 their 
| ers f. 
Shaw's Pa- 3. A mandamus was prayed ts the Mayor of Chicheſter to fi leaſe 
rh la «© tax made vn the palace Sc. of the Biba of Chicheſter, beins * 
1. cite . . - 1 f 1 be 
8. C. nvithin the pariſh of Subgeanry, and per Cur. it was granted; e 
becauſe againſt this there can be no prefeription, and all e than 
. . . - . . þ il 
prebendaries that live in the ſame cloſe, which is a four"? ys 


art of the town, pay it. 3 Keb. 572. Hill. 27 Car. 2. B. 122 


[ he Pariſh of Subdeanry v. the Mayor of Chicheſter, | 
4. 
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4. A farſen who lets His tithes to the pariſhioners may be taxed, 
upon the poor rate; for the letting ts but an agreement with 
the pariſhioners 75 retain the tithes, and the parſon here has a 
modus for his tithes; tho" it was objected that the parithioners 
were occupiers, and fo the parſon not taxable. 18. Caſes, 
Paſch. 5 Ann. The Queen v. Bartlett: 

5. Thoſe ought only to be contributory who were li there 
the year before, and none elſe; per Powis J. Poor's Settlements 
48. pl. 51. Mich. 12 Ann. in Caſe of the Inhabitants of Ware 
v. Petit Executor of Town. 

6. A. ſeiſed of lands denied the ſame to B. reſerving the 
yearly rent of 10l. A. covenanted with B. that he ſhould quietly 
enjoy the land, and 4 indemnify him againſt all charges and 
taxes whatſoever to be impoſed upon the faid lands, except 
tithes, B. enter'd, and was poſlefied, and the church-wardens 
and overſeers of the parith where the land lay, and of which 
A. was inhabitant, made a poor rate, and B. by reaſon of the 
ſaid lands was charged with fuch a ſum of the faid rate which 
he paid, and brought covenant againſt A. and aſſigned the 
breach, in that A. did not indemnity him againſt the ſaid poor 
rate &c. And after argument on both ſides the Court were 
unanimouſly agreed that the poor rate «vas net within the cove- 
naut, and therefore gave judgment for A. the defendant. 

Gibb. 297. to 299. Trin. 5 Geo. C. B. Caſe v. Stephens. 

7. The dacter agreed «with ſeveral of the pariſbianers to take fo 8 Nod. 61. 
22 for his tithes, and made a leaſe to 1. The doctor was rated Iich. 5 
for the tithes to the pariſh levies, who appeal'd; an the gs ww 
matter being found ſpecially, the queſtion was, who fould be name of the 
ſaid to be the occupier, the doctor's leflee or the inhabitants? Kids . 
And per Cur. the {fee muft be faid ts be the eccupier, in regard 2 2 
there is no certain me limited tor how long, but only from year ang others, 
10 year; and per Eyre J. the letting of them ig in nature of a ſale, and reports 
and the party looked upon as a vendee : no manner of advan- |» a 


5 1 : tect. So the 
tage is given to the inhabitants; for they give the full value for rector of the 


their tithes ; otheraviſe had it been a contra for years. Poor's [ 428 J 
Scitlements 104. pl. 140. The Inhabitants of Lambeth v. Fair- Perih vt ©. 
cloth leſſee of Dr. Ibbotſon. Ws 


agreement 
let his tithes to F. and others, paying to him 28, 6d. per acre for one year; and F. and the other 
tarmers ot the ſaid tithes let the ſame to the reſpective tenants of the lands, paying 3s. per acre for 
that year, excepting one tenant from whom they received tithes in kind, and paid to the rector 
23. „4. per acre, Aſterwerds F. and the other farmers were charged bv the church-wardens and 
overicers of C. towards a poor rate upon the ſtatute 43 Eliz. cep. 2. as occupiers of the tithes, and 
upon an appeal to the Seſſions, they were diſcharged as t> al! excepting only 55. which they were 
ordered to pay for the tithes of that tenant which they received in kind. And all this being re- 
moved into B. R. by certiorari, the quettion was, who ſhould be accounte the occuviers of thofe 
tithes, whether the farmers who paid the rent to the rector, or the tenants of the lands ho paid 
their rent for the tithes te the farmers? After argument, the Court was of opinion, that the farm- 
ers ſhould be accounted the occupiers of thoſe tithes; it is true, it might be otherwiſe if an eder 
ieaſe had been made thereof, but tis is Aa particular caſe, and it a! pears bv the rate thit the 
farmers have 64. per acre profit; and if the rate is afleſſed on the profis of the tithes. it ou 'ht 
to be aſſeſſed on them, becauſe it does not appear to the Curt, that the lapdholders had any orotits 
ws they may have a hard bargain, there {ore they ſhall rather be accourted buyers of th. le tithes 

b, a ; Fes e ee 8 n EE 

ry bla for, where an agreement is made for ti hes the; ſha) als by way of bargain, ochet- 
not pals at all, becauſe they lie in grant, and therefore they cannot otherwiſe paſs 
tian a deed ;; for a verbal agreement for them is good only for a year. The money which the 
farmers receive of tuc landholicrs tor thoſe tithes foal! be accounted a modus, and wherever there 
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ies a modus, he who receives it ſhall be taken to be the occupier of the tithes, So where à may 
has a wood, or ſtanding corn, and felis the ſame ſtanding, the ſeller ſhall pay tithes for that year, 
In this caſe, the rector who ſerves the cure for 23. 64. per acre ſhall not contribute to the 88 
tax, but the farmers who have ſuch a benent of 6d. per acre without any manner of conſide ratio 

for it by raiſing do much on the land-holders; therefore the Seilfions order was quaſhed, and ths 


rate contirm'sd, 


on ) Rates. Good or not. And ſet aſide in what 
> Caſes. 8 


HERE are Hur adjacent towns within the pariſh m Bar 

bury, and there is an over/cer within each town, and an 
overſeer alſo within the borough ; they all join in one account, and 
there is but ne rate made fr all the pariſh, but the ove fours 7 
each particular tawwn collect and pay the money within ſuc * 
one who is tenant of lands in one of theſe toaung lives in the borg: 
and is aſſeſſed by the overſeer of the borough for the lands at ithi 
the t5wun, and paid to the overſeer of the borough ; and the like i | 


done in the other towns; fo that the overſecr of the boroug! þ 


had a furpluſage for the poor within the borough, and th: 
overicers of the towns wanted money for the relief of the pon 
within the towns, tho' the poor within the towns were le: 
than thoſe within the borough z and upon this the Juttices 
ordered, that there ſhould be a d:iributicn made; and this 
order with others being removed, it was moved to be quae 
by North and Levinz, but confirmed; and tho? the {latte of 
14 Car. 2. was cited, and this cafe urged to be within tha! 
ſtatute, it was not agreed to be within. that ſtatute. Skin. 258 
Nlich. 2 Jac. 2. B. R. Ihe Cale of the Borough of Banbury ani 
__ adjacent Towns. | 
Altho a poor's rate be really made at the Seſſions an an 

* yet if it dzes not Hear by the order itſelf; as by recital of 
the former order &c. the later order ſhall be A ed, and the 
Court refuſed to ſupply this defeft in the order by ai i Comb, 
33, 134. Irin. 1 W. & M. B. R. Anon. 

* The - church-w ardens and ove! MICers, and ſome of . in 
habitants of this pariſh made a p7or's rate, which was confir 
by tuo bier, in which ſeveral were not tawed for their 5 
fenal eſiates (Which was erroncous), but the whole lay on the 
real eſtates of the parith 5 on which ſeveral of the inhabitants 
appeal d to the Se/frc ns, and they erdered that the faid rate ol. 1 
be annulled, and a new one made; accordingly the church- 

wardens made a new rate both on the real and perfonzl 


[ 429 ] cltates, which rate was eee by two Juſtices, Put 
in the new rate there was a gre. it incquality, the real 797 (es 
being rated in prepantion bs n times mare than the perſonal ; 


which ſeveral of the inhabitants appead again to the 8 
where another order was made to diſcharge the ſaid rate. Aud 
now theſe two orders of Seſſions being removed by certioran! 
into B. R. it was moved to quaſh them; becauſe the 5c {1100s 


can only relieve particular perſons grieved by the rate, and 
cannot 
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cannot ſet aſide the whole rate. Sed per tot. Cur. Sure the 
Tuſtices at ſeſſions, upon an appeal by particular pertons grieved, 
may, if they ſee reaſon, ſet aſide the whole rate. The juſtices 
have a large power, and in both theſe caſes, either on the firſt 
rate where the perſonal eſtates were not charged, or upon the 
ſecond where they are uncqually charged, it is impoſſible for 
them to give relief without ſetting aſide the whole rate, which 
therefore they may legally do, being impowered by the act to 
take order herein accordinz te their diſcretian; by virtue of 
which, as they may ſet aſide the whole rate, fo they may make 
a new rate themſelves, or order the overſecrs &c. and church- 
wardens to make a new one, as was done in this caſe; where- 
fore thoſe two orders were confirmed. 12 Mod. 212. Mich. 
10 W. 3. B. R. The King v. the Inhabitants of St. Leonard 
Shoreditch. 

4. If a poor rate be made for a while year, it cannot be con- 
firmed in part, but mult be for the whole or no part. 8 Mod. 
10. Mich. 7 Geo, Biſhopſgate Church-wardens v. Beecher. 

5. If the rate be illegal, the? Fuſlices may refuſe to fign its * And they 
but as to the ſums or parties aſſeſſed they have nothing to do with * 
it, the remedy is by appeal; and tho' the Aldermen of Dorcheſter upon a man- 
refuſed to ſign a rate becauſe of inequality, yet the Court damus di- 
granted a mandamus, and after a return a peremptory manda— en 
mus, aad then an attachment, in order that the parties grieved zu.. MS. 
might appeal - Cited per Cur. MS. Cafes. Mich. 8 Geo. B. R. Cafes. Bill, 
in Caſe of the King v. Beecher. | : 3 
: In Caſe 


of the In. 
havitants of Bofton v. the Inhabitants of Torncaſtle in Lincolnſhire, 


6. A rate that is of itſelf good, may be guaſh'd, awhere it ſays Parker ſaid 
it Bull be a ſtanding rates, Per Earl. Peor's Settlements 24 2 
pl. 33. in Cafe of Shagforth v. Nortlibovey in Devon. peur 
| guall'd. If 
the rate is not gocd, It is a mere vu, and vou are not bound to obey it. Poor's Settlements 48. 


pl. 41. in Cale of the parith of Ringmere ». Petwo:;th in Suſſex. ——-Shaw's Parith Law 221.5. P. 


7. To quaſh a poors rate the parties aggrieved appealed to S. P. Shaw's 
the Seilions; the Sent, made an order to levy the money on Fim Law 
account of the rate according te the laudtax; it was mov'd to 
qualh it, becauſe perſons that do not pay to the land-tax, yet 
contribute to the poors rate, as perfons who have a confider- 
able ſum of money. ral d, per Cur. Poors Settlements 73 


pl. 96. The Pariſh of Camberwell's Caſe. 8 


(H) Remedies for recovering of Rates. See (A) pl 


1. 
1. IT was ſaid, that a <warzant to diftrain for a poors rate 
ought net to be granted before demand made; for the Jirft 
ought to be only a confirmation of the aſſeſſment for the poor, and 
aterwards an refuſal Cc. a new warrant is te be made fur 
r, Sc. and Holt faid that Arictiy it was fo, but the practice 
having 
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having been in the caſe of taxes to grant ſuch a conditional 
warrant to diſtrain, communts error facit jus. Comb. 342. Trin. 
7 W. z. B. R. in Cafe of Eaſt India Company v. Skinner & al. 

* 2. If the poor rates are unreceived, and the overſeers lay cu 
a ſum of their oon, they are remedile/s if they do not raiſe it 


before they are put out of their office. Juſt. Caſe Law 235. cites 


Black. 237. 23 


3. The churchwardens and overſeers of the poor, by zwarrant 
from any two Juffices of the Peace { Pur. 1.) may levy the tax 
by diſtreſs and fe te of gad where any perſon refuſes payment | 
of the ſum he is aſſeſſed. And if there be no diltreſs whereby 

the ſame may be levied, he ſhall be committed to the common gas 
there to remain 2: I payne nt. 2 Shaw's Pract. Juſt. 42. 
4. A mandamus was mov 0 for, and a rule obtain'd for an 
> Alderman ts ſew cauſe xvhy he ref:is'd to grant his warrant to 
dijirain for x tax for relief of the poor; who at another dax 
ſhew'd that the churchwardens had made a tax for the while F 
year, when they ſhould have made only a quarterly tax, and { | 
thereupon a rule was made that he ſhould grant his warrant to 
diſtrain quarterly. 8 Mod. 10. Mich. 7 Geo. 1721. Biſhopſgate 1 


Churchwardens v. Alderman Beecher. 


Ie 
the 
See (A) pl (J) Rates of Pariſtes in Aid. the 
+3. 
2 Shaw's 1 A N order of Sc Mons was returned upon ſtat. 43 Eliz. for Ca 
1 rating the parithes adjacent &c. for relief of a poor = 
C.—Shaw's pariſh. | -xcepti 'n was taken, that by the ſtatute this ought to any 
«th Law b e been done by the 7209 next Fuffices, whereas this order Jat 
I „das made af Aug; And by the Solicitor General, if it be . 
ich order made by all the Juſtices &c. then it is by two, and they ſhall yea 
mut degin be ſuppo! ed t to * at the general ſeſſions. And per W „chens, Cites 
15 wy you have not purſued the ſlatute, and do hereby prevent the 
yy t de appral. Adjournatur, and it was afterwards at another day 5 
an orten quaſhod for that reaſbn. 25. Trin. 2. Jac. . B. R. be 
OO Wb bee rae ea wrt 
ſions it is rot ne . Ol 1 
good. 5 | | 
Med. 357. Paſch. 10 W. 3. Ann. relief 
2. A pariſh in Colch lnefte r being ſurcharged with poor, the Eon 
Juſtices made an order that 74vs other 1. ri er in Colcheſter . 5 
ſnould pay to the relief of the poor within this pariſh, viz. the ants 0 
ene 84. fer ever „ and the atber 85. per week, and that the ct worſeers® 3 
b ould le? 25% and the order being e en by certiorari, 2 
n mov by to q: uaſh it, becauſe not purſuant to the direction | 
Of 43 4 Liz. winch /ays | {et2ers of ether pariſhes} ſo that it ou; ght 6. 
to be 4 C 42 — Fn Hices KN partic icular Pt r/ons, and not gene- the u. 
1 Uys | and fo it may be done, 5 it has been ed "I when 
might be done this Term before ; and alſo a cafe remembred Caſe. 
in Pemberton's time, when it was ſo ruled). But the Court 7. 
ſcemed to be of opinion that it was well enough, and according Tultic; 
| to 4 Vo 
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da the right courſe; and that the Juſtices are only to aſſeſs the 
quantum, and then the rate is to be made by the overſeers of 

the poor of the parith, and ſuch was the opinion of the Court. 

Skin. 258. Mich. 2 jac. 2. B. R. St. Rumbald's Pariſh Caſe. 

3 It was moved to qual. an der made by 4⁴⁰ Fuſlices, that Shaw's Pa. 
the inhabitants of IL. C. thould pay a yearly ſum to Whet/tane : Iſt, —_— 
becauſe it was t /aid quorum unus; but that exception was S. C. 
diſallow'd.: 2dly, for that it was only faid that Whetſtone was at 

great charge in maintaining the poor, but nt that they were 

unable. Note, Upon an appeal the Juſtices made an order at 

the ſeſſions, wherein it is ſaid they ere opprefſed, which implies 
inability. Comb. 241. Hill. 5 W. & M. B. R. The King v. 

the Inhabitants of Little Glen in the county of Leiceſter. 

J. Upon an order for contribution to the relief of a poor Poors Set- 


pariſh it was ruled that the Juſtices may either charge particular we 
perſons or the whole pariſh, and they to levy it; but here a fm 203. cis 
in groſr was laid for a whole year, which (it was objected) was 8. C.—8. F. 
unreaſonable; for their ability may change; nevertheleſs the { 431 ] 
rder was confirmed, Comb. 309. Mich. 6 W. & NM. B. R. Pad. 


The King v. Knightly Inhabitants. 43. cites 2 
» Bulf, 352— 
jut. Caſe Law 2:34. cites S. C.—Shaw's Pariſh Law 216. cites S. C. [but I ſee no ſuch point 
there lt was refolvel that the Juſtices might impoſe the charge upon any of the inhabitants of 
the neighbouring pariſh, and were not obliged to put a general tax upon the whole pariſh, the words 
of the utute heing {any ther of ary other pariſh} Vent. 350, Mich. 32 Car. 2. B. R. Anon, 
Dalt. juſt. 253. cap. 73- cites 3. C 8. P. cited by Holt recorder, to be fo ruled in the 
Cale of a Pariſh in Cambridge, Mich. 22 Car. 2. B. R. after having been diverſe times argued by 
Pemberton and Pollexfen, and it was allowed to be ſo by the Court. Skin. 259. Mich. 2 Jac. 2. 
N. R. in Cafe of the Borough of Banbury, and the adjacent towns, ——— The Juſtices may tax 
"ny other perfons within tlie hundred to pay fuch ſums of money as they mall think fit, Dalt. 
Jutt. 225. cap. 73. 
+ Upon a motion to quaſh an order for charging ſeveral pariſhes to contribute to the relief of the 
poor of another pariſh, it was ſaid by the Court, that ſuch a contribution may be by a groſs ſum 
yearly, Comb. 242. Hill. 5 W. & XI. B. R. Anon. Pools Settlements, 152. pl. 202, 


5 
Cites CG 


Shaw's Pariſh Law 216. cites S. C. 


5. Holt Ch. J. ſaid, that poſſibly a place extra-parochial may hen 
PLS Ws . Ki . „ © bitants of an 
be tax*d-7r ord of oh ; but a parith ſhall nat he tax'd in aid 0 n 


that. 2 Sulk. 49. Fill. 11 W. 3. B. R. in Cate of the Precinct chi place 


o Bridewell v. the Pariſh of Clerxenwell. are tax d 
— towards ihe 
relief of the pat of an ad/mining pariſh, the tax mufith, by pal, every particular inhabitant by him- 
(of; St where it is 121d wor a bundred it is ate] becauſe there are officers who may propor- 
ton what every bedy is to pay. MS. Caſes. The Queen v. the Inhabitants of Clarendon Park and 
the Hundred of Cudworth, —— Rut at anotiier day the Court held that the reaſon was, becauſe 
the parithes were taxable by themſelves at the common law, and that in the faid cafe the inhabi- 
tante of an extraparachial place may be luxed in general, and that they may proportion the par- 
ticulars upon every inhabitant, or the tax at 11/{t may be laid upon every perſon by himſelf, but 
e Fuftices cnt appoint two perſons to do this, axd that ihe menry ſhall be levied on ſuch and 


ſuch; and being thus appointed, the order was quaihed, Ibid. 


6. In a city where one pariſh is not able to rcheve their poor, 
the next pariſh being able is to aid them by a weekly allaauamce, but 
when the cauſe ceaſes ſuch allowance is to ceaſe alſo. Juſt. 
Cafe Law 234. cites Black. 260, 262 | 
7. In cafe a parith is not able to maintain its own poor, two S. P. Neiſ. 
Tultices may tax any other pariſh within the hundred towards Jul 333. 
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their relief, and if the hundred be nat of ability to relieve their 
pariſhes, the Juſtices in their Men may fax ary other pariſh or 
pariſbes within the county. 2 dhaw's Pract. Juſt. 42. 
2 Shaw's g. An order was made by the Juſtices of the borough, for the 
Pratt. Juſt. par Jg of St. Peter's to pay 72 the officers of St. Mary's the ſum of 
C.—Shaw's 2059 2veekly, until wwe the ſaid Fuſſices hall fee fit to order to the 
Fxrifh Law contrary. It was objected, 1ſt, That it does nt appear that the 
- B67 + pariſh of St. Mary's is * ;verburthened with peer; but over-rul'd 3 
muff appear for the order follows the words of the ſtatute. 2dly, It is ſaid, 
that the pa. that they are Juſtices of the town and borough, and it appears 
3 ben the order thai the pariſh of St. Mary's is within the barough, but 
Fe her not auithin the to2on and borough. But per Cur. they are Juitices of 
wa: nora3 both, zdly, The order is, until we ſhall ſce fit to order the con- 
— — trary, where the act never gave the Juſtices ſuch an authority, 
ind there and it is in effect making a perpetual order; {or if one of the 
muſt bs an Juſtices die or de remov'd, no other Juſtice can alter it till they 
I the ſaid Juſtices ſhall ſee fit to alter. And it was quaſh'd per 
i bar it Cur. for the laſt objection. Poors Sertlements 121. pl. 165. 


«2p are Paſch. 12 Geo. 1. The Inhabitants of St. Peter's and St. Mary's 
- <2 in the Borough of Marleborough. 
Coabett v. St. Mary's Lincoln. a 


{For more of Poor in general, ſee Apprentices, Bastardy, 


Oversters, Removal, Sessions, Settlements, ana 


other proper Titles. 


„ Portions. 


rr 


8.6 J. (A) Raiſed. Hew. By Sale or Mortgage &c. 


1. POrtion charged by vi: tue of a praver [was decreed] to be 

4 raiſed by ſale or mortgage and not by perception of pro- 
fits. MS. Tab. cites February 28th, 1701, or 1707. Kelly v. 
Ld. Bellew. | 


1. this Cafe 2. A term of 99 gears was by marriage ſettlement created, 


n: expreſs and veſted in truſtees for making proviſion for younger children, 


tee pas He whereby in caſe cf ſons and daughters, the daughters 


wird when | , 
„ ge, were to have 1cool. each, at the age of 21 or marriage; and 


prime and if no fon and but one daughter, ſhe to have 5oool. but if 
between them, to be raiſcd out 


bs. been more daughters, then goool. 
a furthes Of the rents, a and profits as ſoon as conveniently could be. * 


fa 


7 
wh 
2 
: 
A 
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A 


Portions. 


bill brought by the 3 daughters, it was urged that the 800ol. 
ſhould be raiſed by mortgage or ſale, becauſe here was a time li- 
mited for payment, wiz. on the decth of the father without iſſue male; 


4 32 


father died without iſſue male, leaving 3 daughters; and on a truſt was 


declared of 


the term 
for raifing 
1c00], as 
piece for 


for that then ſays the deed the portions ſhall be raiſed as“ /o97: 

"je" MPA EE: daughters, 
as conveniently they may, which 1s in judgment of law preſently ; payable at 
and ef the ſame opinion was the Ld. C. Parker, and ſo decreed 2: or mar* 
it. Paſch. 4 Geo. 1. 10 Mod. 401. Aſhton „ lage, In 


caſe of there 
| being no 
ſon; and the term was not made without impea-hment of waſt. It was ſaid by the counſel for the 
plaintiff, and fo ruled by the Court, that the daughters wwere purchaſors of their portions by their 
mother's marriage and portion, but the limitation to the detendant, who was brother to the grantor, 
was voluntary; that the meaning of the word / portion } is a proviſion for marriage, but the leiſurely 
way of raiſing money by year!y profits would not anfwer ſuch end; that the words { profits of lands} 
eſpecially when te pay portions or debts, imply any profits which the land would yield, either by 


felling or mertgaging ; that though the words {yearly profits) might make a difference, yet the 


word (yearly) was here omitted. Wrms's Rep. 415. &c. Paſch. 1718. Trafford v. Alhton. 

Hut where the term was for raiſiag portions tor daughters by rents and profits, or by ſale or 
mortgage, and 7o be paid at the daughters age of 18 or marriage, provided that no maintenance 
Should commence till death of the father, but at the quarter day after ; ard provided, if all the 
daughters die between 13 or marriage, then the term to be void ; and a power with eonſ-nt of truftees 
to revoke the uſer. The mother died leaving no ſon, and but only one daughter, who married J. 8. 
Lord Macclestield thought that the portion (being 300201.) remained yet ſubject to a contingeneys 
and therefore not to be raiſed till this contingency is out of the caſe, which cannot be done during 


the father's life; and the words of the clauſe for paying the portion being | tho? they are not taken 


into the ſtate ot the caſe in the report] viz. That the ſame ball be paid at the daughters age of 13 or 
marriage, or as ſoon after as conveniently may be, his Lordſhip inferred, that it was not to be raiſed 
till it could be done with conveniency, and ſaid, that in his opinion it cannot conveniently be raiſed 
by felling a reverſion, which will incommode the family to that degree as to ruin the eſtate, and ſe 
declared that he thought it could not be convenient!y raifed till the father's death. Hill. 1723. 


Sod 
— * = * = 2 * = 
— * 2 — — ä 2 — 9-0 1 * 


had only one child, viz. a daughter named 


in land for the benefit of M. and 


2 Wms's Rep. 93. to 102, Rereſby v. Newland. —Attirmed in the Houſe of Lords, Ibid, 


3. A. purſuant to marriage articles ſettled lands on himſelf 
for life, remainder to his wife for life, remainder to the firſt &c. 
ſons &c. remainder to truſlees for 120 years for raiſiug 1500l. for 
daughters portions, viz. out of the rents and profits of the premiſſes, 
as well by leaſes for one, tw», or three lives, or any number of _ 
determinable thereon, or for 21 years abſolutely at the eld rent. They 
[It ſeems that the 
wife was dead tho' not mentioned] A. having reſerved to him- 
ſelf the reverſion in fee, ſettled the ſame expectant on his own 
death without iſſue male, and ſubject to the 120 years term, 70 
truſtees, for 10 years, remainder 2 B. his nephew for liſe, re- 
mainder to his firſt Se. ſon in tail male, remainder to C. grand- 
ſon of A. and ſon of M. in tail male, remainder to A, in fee. The 
lo years term was, that if M. and her huſband would releaſe the 
1500/7. then the truſtees ſhould rae 1900 J. viz. 1500 J. to be veſted 


be to paid to the huſband of M. A. died without iſſue male, leav- 
ing C. his executor, M.'s portion not being paid; B. enter'd 
and enjoy'd for 4 years, the portion ſtill unpaid. The ſurviving 
truſtee died, and M. having adminiſtred to him, the and her 
huſband, and B. aſſign'd the term of 120 years to J. S. who ad- 


Chan. Prec. 
583.8. C.— 
MS. Tab. 
cites Fe- 
bruary 5, 
1723. S. C. 
That the 
truſtees 
raiſed the 
whole moe 
ney by morte 
gage of all 
the (erm; 
that the 
mortgage 
wasſet aſide. 
and decreed 


L 4331 


to account 
for the rents 


er huſband, and the other gool. and profits, 


there being 
an expreſs 


proviſion 


that the mo. 
nies ſhould 
be raiſed by 
rents and 


vanced the 15001. B. died without iſſue male after 7 years poſſeſſion prof a 


but left no aſſets, The queſtion was, whether the money could 
be raiſed by mortgage, or any other way by the words of the 
N Mm 2 truſt, 


desthepow- 
er to make 


leaſgs far 


4. 


— 99 * 


— 
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ag truſt, than by annual profits or leaſing ? Ld. C. Macclesfield 
zenden, ſaid, he thought it material to know the yearly value of the pre- 
miſſes, and that he took it to be a rule, that <vhere a truſt of 4 
dase for the form for raiſing portions ares a particular method, it implies a nen 
I gative that they ſhall not be raiſed any other way; and when it 
cafes, where 18 25 here to raiſe by leaſing &c. it thall not be any other way; 
it is gutt and that it is conſiderable that even by leaſing it could not be 
fat. the raiſed but by reſerving the old rent; that the natural meaning of 
raiſiug a portion by rents, i es and profits 1s by the * yearl y prefits 3 
ſiened, dut but 25 Prevent an zucasvenie ure, the word (profits) has in fame pare 
; % any profits which the land will 


Tt = ticular in/tances been extended t5 an Vz 

T he Regort- Yield, but not where rettrained by ſubſequent words. And his 
er ſavs, that Lordihlip obferved, that at the time of making this ſettlement, 
ect (viz.) in 1657, he thought the word (profits) was not extended 
wars af. to ſignify profits to be made by tal» or mortgage. Paſch. 1722. 
firmed abe 2 Wras's Rep. 13 to 21. Ivy v. Gilbert & al. 


Houte or 
Lords, though thought a very hard caſe. 2 Wms's Rep. » 1.— 8. C. cited bv the Matter of the 
| that there wis not one fingle prece ent where a ſaſe had been 


Rolls. Hill. 111. and concluled 
decreed ot a truſt- term for a portion »ppointed to be raiſed by rents and protits, and no time limited 
for ; ent 2 Wms's Rep. 524, 6 5. in Caſe of Eveiyn v. Evelyn. 

Truſt-e- being to pay the daughters portions out ot the r-nts and profits, it was objected that 
they h i n«t power to fell; to which the Court replied, that the truitces were or to pay the pore 
tions r of the annual rents and profits, Bur out of the rents and fr, and thote portions were to 
de paid a7 prefixed days, wh.ch the annual profirs wou'd not do; and therefore conceived the 
truſte might fell for that purpoſe within the intention of the truit, Chan. Caſes 176. Tiin. 


22 Car. 2. Bacxhouſe v. Middleton. | b 


4. When ue time is limited for payment of portions, and the 
claimants are , vory tender years, thy the right to the portions 
wefled in ſuch infant daughters, yet they are to be raiſed by rents 
and prefits; per the Maſter of the Rolls. 2 Wms's Rep. 603. 


Hill. 1731. in Cafe of Evelyn v Evelyn. 


S. C. cited 5. As where lands were limited to the huſband for life, re- 
«Soy t mainder to the wife for life, remaind to the firft &c. fon in tail 
the Rll. male, remainder to J. S. in fee; brevided that F no ufſue male, but 
. { er- be living at the huſband S death, then the truſtees ſhould 


2 30 N 

2 ms $ ? Fer ay « 77 7 __ 755 4 
Won Eos e. ed or the premi/e”, to the int at that Vieh daughter ſhould 
. * 3 — . 5 * ” * V . 

Ia Caſe of receive 10200 l. cht of the rents, reveniuet and profits thereof, and 


1920946 |. was decreed to go to her exccutors, and to be raiſed out 


of th rrofits, Trin. 1688. 2 Vern. 72. Ld. Rivers v. Ld. Derby. 
s.C.argved.- 6, By ſettlement of the manor of W.—A. was tenant for 
Gibb. 131. life, remainder to his ſirſt &c. fon in tail male, with a poruer to 
A. to charge the ame with 6090901. by lenfe mortgage or otheraviſe, 
without reſtriction, and with a power /9 every one of the fons when 
1 Pon, to limit a jrinture of 100 l. a year for every 1000 1 and 
ts male teaſes fans waſ? 7 but awilhout prejudice te any fointure to be 
made) for raiſmg daughters pertions nit to exceed their mather”s for- 
tune, and the leaſes not is take effect until failure of iſſue male of ſuch 
for making ſuch leaſe, with power to any in p3ſſeſſion to leaſe for 21 


gears at the maſt improved rent. A. by another ſettlement of 
| | si her 


wurm : 
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daughter, and the father dy- d. D. 1ughter comes to 21 z decreed 


Portions. * 235 


other 1 ds made the day following limited the ſame 4% He ſame 
uſes, * with this difference only, viz. that as to the ſon's power of 
leaſing for raiſing daughters portions, theſe words were added 
77 as fuch leaſe or leaſes ſboulil ceaſe and determine u! Yer the raijulig of 
ſuch portions and coſts and charges for railing of the ſame). A. 
bed, and upon the marriage of B. the eldeit fon, he by virtue 
of the power limited a term of 500 years to try fees 3 Ie commence 


from and © ler fel J ii e male of the fe 10 B. G1 a by and nul of the 


retilsy iſſues and profits, or by ale, mortgage, ar teafe „ 6” 6iheriſe, as 


2 „% QS CONVE mently imght l ve a; ter his deceaſe, . ne 80co . (io much 
being his wife's fortune) for daugh ers artig 3 pr ifs that the 
term ſhall not prejudice the jeinture, and that immediately after the 
raiſing the term ſhall cenſe.—P. died le: aving 3 2 daughters but no 
ſon, who at about 4 years of age brought their bill againſt the 
remainder-man in tail for a preſent ſale of the 500 years term. 
It was agreed by Ld. C. King, Ld. Ch. J. Raymond, and the 
Maſter of the Rolls, that the Spock ſnould be raiſed out of the 
rents, iſſues, and prolits of the 509 years term, and not by fale 
or mortgage; and that no more than 80001. ſhould be raiſed in 
the whole, and the profits to be accounted from the death of B. 
The Matter of the Rolls took notice of the different limitations 
in the two ſeveral ſettleme nts, and that thereby it was plain, 
that a fale was not intended by B. and that it was not poſlible 


that the term could ceaſe upon raiting the portions in any other 


ſenſe or way than by raiſing them out of the growing profits. 
And Ld. Ch. J. Raymond relied much on the interticu of the 
maker of the ſettlement, which appeared to be plainly to preſerve 
the eſtate in the male line, and fo thiught it would be extreme hard 
to decree what would be the deſtruction of the ejtate agaliuſt 
the intention of the party. Hill. 1731. 2 Was's Rep. 591. 
598. to 605. Evelyn v. Evelyn. 


(B) A what Tine to be raiſed or paid. See (A). 


I. Y marriage ſettlement, a term is limited to raiſe go l. if S. C. cited 


but One daughter, 7: be paid 17 21 or mar, age, 40 Bier h 2 A by 1 
I 151. Arg — 


i rfl happen after the decenſe of the father and metber, or <vithin fix S. C. cited 
months after either of thsfe days or times. There was only one zWern 658. 
: Trin. 1710. 
* aid %Q Ck 
= 5c 2c l. to be raiſed, tho' the mother was living. 2 Vern. R. :c0.203. 


8. Hill. 1703. Gerard v. Gerard. S. C. cited 

2 vern. 641. 

in Caſe of Corbet v. Maydwell.—and ibid. 655. in Cafe of Hickman v. Anderſon, where this is 
faid to be a ſtrain.—-S. C. and it being invſted, thac the portion ought not to be raiſed till after the 
deceaſe ot the mother, becauſe this zerm did not fa te effect in feen till after ber death, and it is 
ys tn be raiſed out of the rents and profits Sc. and if it might be raiſed in the life of tue mo- 

ther, it might ſo have been in the life of, the tather ; but it was anſwered, and lo held by the Court, 
that it could not be pretended to be railed in the father's life, beo. ule , nm, which was the fund 
to raiſe it, veſted i in contingency till after the deut of the farther, being 10 veſt on his lying wit "ut 


iſſue male, and leaving ifſue female; but «where a term did viſt, ang it was in reverſiun af er toe. 


deceaſe of the father, yet the money being payable at a certain tim, as at 21 or marriage, there it 
had been decreed to be raiſed even in the father” lifetime; and that ſo 1t was in the LoR DU TRX. 
Cy's CAsE, and allo a Cale of ® HELlard v. Jox ES, where it was fo reſolved in an appeal as 

| m 3 the 


— . —Ä prada | 


N 222 - 
4 — * * 4 — 


__—_ 


— 
— r 
<4 - ů — or no ro 


Ub. rn — 


reer 


— 8 
— 0 h 


— D 
Ra 


* W 


" * . 9 - 
ä — 222 — — 


PS — 


1 


l this. tn td 
Po 


" be 


4341 Pottions. 


the H-uſe of Lords. And though the firſt claufe for payment of the portion, had it ſtood fingle, had 
been pret: lein, that it could not have been paid till after the deceaſe of the father and mother, 
yet by the ſuojegucr! w 74s it ſeems to be intended, rhat it ſoculd bave bien paid in thiir life-time, 
wpor marriage, in cle [uch mariiage had been with conſent, And ſo the intent appearing upon the 
hol deed, and being for 4 fh, it was ordered to be raiſed by ſale in caſe the heir at law did 
got pay it. 2 Fre-m. Kep. 271. pl. '4<. Gerard . Gerard, 

A ſettlement was made to b:/band /'r {je =mainder ts . be wife for life, remainder to the H 
axd ober Dur „tei male Aucceſſively. remainder 19 tr djiees for 200 years ; and the term was de- 
elared to be upoi: tra, 15.:t rbe dect, after the death of the buſb.nd and wife, ſoul! out of the 
rents and pr fits 4 jc and pay 450. r een. at their ace of +7 »- 255, unleſs the perſon 
in remainde. ſhouly rife and. pay he ee; 4 rr wis deer old, and the portions 
raiſed in th* !ite-tinie of the 12ther a d mother. NI. 1 N & Vi Abr. Equ. Cafes 337. pl. 2. 
Hel ar v. Jones =S. C. cited M ms's Rep 451. Arg.—: jo. 2 l. Greavisv, MATTiS0N,S. P. 
and the atroductive words were, In caic the ſais father Nl oulu die without iNue male. then the t. uſ- 

tees ſhould cut of the rents and profits rate 520-1, and 2001, per annunt ier main- 
[ 435 ] tenauce int! interim. The wife died, leaving one d. er; and per ide Juſtices 
againſt one, the poition was w e raited immediately, thoug! ue tather was living, the daughter 


being married, 


S. C. cited 2. Lands limited on marriage to huſband and wif: for their 
gp lives, remainder to the heirs male of their bois, and if no iſſue 
in Cafe of male of their bodies, and one or 120; e daughters, then to truſ— 
Corbet v. tees ior 500 ears from the deceafe if the ſurvivor, in truſt to roſe by 
e, e fale er mortgage 10501. for daughters portions, but ns time for 
cited 3 Ch. payment. The father died leaving one daughter and no ſon of 
R. 201.— that marriage; per Maſter of the Rolls, Ihe term aroſe on the 
— — deceaſe of the father without iſſue male, tho' not to take effect 
C. 3 Ck. in point of profits till after the cecezle of the mother; but the 
Rep. 203. portion is veſted in the dauphter, tho' the motizer is living, 
— 1 = And decrecd to raiſe it by a He with a reatonoble maintenance in 
Greaves the mean time nor exceed! g ihe intereſt ©! the portion from 
and MaT- the death of tie father, or at leaſt from the time the portion 
„ Srant. might have been rziſed by a fale. 2 Vern. 469. Hill. 1703. 
von rn and Staniforth & al. v. Staniſorth. 


SrAN T- 
FOR TH, had been vet integra, he ſhould not have gone ſo great a lengih. — Approved by Id. C. 


Parker. Wms's Rep. 4524 


3. A. upon his marriage ſettled lands to the uſe of himſelf 
— for life, remaincer to tu ees for 500 years, remainder to the 
to 26. heir me of his body by his intended wife, and if he ſhould hap- 
5. C. ac- pen to die without iJue-maie of his body by his wife, and there 
9 ſhould be one or more daughters of their two bodies, which ſhould 
* and be unmarried, or not provided for at the time of his death, ſuch 
6--.S. C. daughter (if but one) ſhould have 2000 J. and 30 J. per annum, 
ee iſſuing out of the profits till 1h» p. rtinn fould become dus, the por- 
Equ. Caſes tion to be wr at toe age of 18, or day of marriage, and a 
337-pl- 5- power for the truſtees 10 raiſe it bs ſale or mortgage of the term, 
S. C.— - | a 
vs Þ thy rf perception of profits. I he wife de, ving but one dau Fter of 
it be a term. bis marriage, and 1:9 ſen, and the daughter being above 21 married 
jo remain- f2 fe plaintiff, I he queſtion was, whether the truſtees could 
Bpadedes: raiſe her portion in the life cf her father? And on great conſi- 
per Cow deration it was held by the Ld. Chancellor, that tho' a term is 
C. N. limited in remainder to commence after the death of the father, 
that in the yet if the /ruf is ro raiſe a fortion payable at the age of 18, or 


Her : - day of marriage, without queſtion the duughter all not avuit 


v. Jon, the death / ber futher, hut at the age of 18 or marriage 1 
- „ mn 
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he 
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 eompel a ſale of the term. 


inconvenience {ſhould 
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But in the principal Caſe, the 
daughter, who is the ſubject of this proviſion, muſt be a daugh- 
ter unmarried or unprovided for at the time of the father's 
death, which is a conting ncy not yet happened; that this Caſe 
was too ſtrong for tie Court to attempt to get over, and to do 
it wonld create great coatution, and it would be to no purpoſe 
for any one to make deeds, if thꝰ argument of convenience or 
picvail to over-rule them; and therefore 


ditmiſſed the bill. 1 Salk. 159, 160. Trin. 9 Anne, Corbet 
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the queſtion 
only W455 
when in- 
tereſt was to 
commence 
of a portion 
payable at 
18 or mar- 
Triage, and 
no contin- 
gency, and 
there no 
doubt in- 


& Ux v. Maidwell. neal 


payable, tho' the father was living. 2 Vern. 656. 658. in S. C.- S. C. cited by the name of 
HirTenR v. Joss. Noverio-r 14. 10 W. 3. and ailirmed in the Houte of Lords. 3 Chan. 
Rep. 0 | 

here th: term and jer'io'! are bath to ariſe on a contingency, 23 in the Caſe of STaxn'rForrtTH x. 
STAS!FORTH, (there, b:Coule « 14/al e of iſue male between the parties is all that is contin» 
gent in the Cale (for it is cs ain that all Aeth nult die), the portion ſhall de raiſed in the life-time of 
the father 0; mother at the Jay of payment, which was :8 or day of marriage, in regard the term 
mutt ccr!ai ly ve.:, and can never be deteated by leaving of illue male; per Cowper C. 1710. 
3 Ch. Nep. 04. in Caſe ot Cocbet v. Maidwell. 


4. A. ea ſettlement to the uſe of himſelf for life, re- Mere the 
mai:nder to tt uſe of his firſt ſon in tail male, remainder to 7" of 
* » . . . bl 
truſtees jc 0 years, remainder to A. in fee. The term is de- portion con- 
clarca c 


in trutt, that F A. ſhould die avithout ite male of lingent, ain 
his body, unte cruſtces thould raiſe 5000 l. for daughters por- L 436 ] 
tions, paraoic of 21 &r marriage, with a proviſion for mainte- the Caſe of 


nance in the mean time. The wife died, leaving two daugh- 5 
ters aud no iſſue male; and reſolved per 3 J. that the right to +1508, 


the portion was veited by the mother's death without iſſue male chere the 
in the life of the father; for otherwiſe the father might live ſo V of 


g g i . /Jue male 
long that the portions might be of little ſervice. 2 Jo. 201. Yu b 


Greaves v. Mattiſon.— cited 1 Salk. 160. Trin. 9 Ann. in Canc. mount the 
in the Caſe of Corbett v. Maidwell.—In which cafe it is re- deceaſe of 


G a the tather 
ſolved accordingly, and further alſo, that if the truſt of a term „ithout iſe 


for raiſing daughters portions be limited to take effect in caſe ſue male of 
the father die without iſſue male by his wife, and the wife dies _ = af 
without iſſue male, leaving a daughter, in ſuch cafe the term is and the 
ſalcable in the life of the father. Ibid. 159. portion be 
raiſed even 
in his life-time, becauſe payable at a day certain, and eſpecially being directed by deed to be raiſed 
by ſale thereof; per Cowper C. but he ſays they are conceſſions made by him, becauſe he finds it has 


tone cut ent ſo ot late, but he thinks it ot hard digetiiou. 3 Ch. Rzp. 204, 1710, in Calc ot Corbet 


v. Maidwell. 


5. Lands were ſettled on A. for life, remainder ts ſuch woman 
as A. ſkeuld marry, remainder to firſt Sc. fon of A. in tail male, 
remainder 2% B. with a power for A. to charge 20001. for you ger 
children; A. dicd, leaving only daughters, and by will charged 
the premiſſes with 20001. payable at 21 or marriage. The 
daughters brought their bill to raiſe the 2000 l. out of the re- 
verlionary eſtate, and to have intereſt in the mean time for their 
* maintenance. Ld, Harcourt, as to the bill praying to charge * See (C) 
the remainder only with this 20001. portion, held, that the *: C. 
power, and charge made purſuant thereto, did a fect the wife's eflats » 

M m 4 | for 


A ha 6-4 


— 9 — 
R ws * — 


- 4 . p 4 
| — — — — Sep get orcs — 


Caf: of Hedblethwaite v. Carta right. 
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for life as «vell as the remainder, and that it was like a power 
oe leaſing which over-reaches all the citatcs; for which reaton 
it is uſual to infert a proviſo in ſuch power of charging, that it 
{hall not prejudice the jointure or other precedent eitutes. 
w ms 8 Re P- 24. co 246. Hill. 1713 4. eagle V. Bea le. 

6. In a marriage ſettlement a power was lody'd in truſtees to 
ra: iſe 3000]. for a daughte ry 4 be paid her at the age of 21 er del 
cf marriage, Which ftuuld * 2 2 20 σ A, nd bis <vife fuould 
ale evithout ue Ni. ile, and 157 the inc line 100 J. ; Der” alli. 1 4 

aid her for her maiutenauce. Reſolved per Ld. Chanceilc 
Touper upon the authority of the Duke of SOUTH 5 1 
Cas: 5 that the words, 4% en 1. a, it u fc: /uould die xu uit 
male, amounted to a condition prece dent, and that the time of 
raiſing the portion did not commence when one of them thouiq 
be dead without iſſue male, and fo the other be tenant in tail, 
_ poſſibility of ilue extinct; but when both of them ſhould be 
lead without iſſue male. Reſolved, that the mean time, in 
which the 100 l. per ann. was payable for a maintenance, mult 
neceſſarily relate to the intermediate time between the railing 
the money and her attaining the age of 21 or day of marriage. 
10 Mod. 314. Paſch. 10 Mod. 31:4. Paſch. 1 Geo. 1. Champney 
v. Champney. 


4. . 1 RE. a 
7. Marriage ſettlement limited the ate to the baren for 


life, remainder to the \ wite for life, reniainder to the firit &c. 
ſons, remainder to tru! ees for 55 * ye * il 177%, 7. if after 7! 
eemmencement of the {ers they jrould. rie $Cc0 1. by rents er 
profits, ſale or moftgage, „er ptunger cliliiren, fagabie at 21 br 
marr "ge, firſt bar temainds r tothe keirs of the baron. 
The baron dies leap ng Or. ly ene daughter; it was inſiſled th 


it was not to be raiſed till otter rhe cen encement o: the term, 


and the term dees not pro! purly cemmerce tilf t comes in 
- 1 - 


bpoſſeſbon, but was 2 veſted rc maihder on the making the ſettles 
ment, and w7s no colttingenn remamder; ang deere proord- 
ply, that the e portion Vas nt Payable till after the deccalc Gi 
the Jo! intreſs, and would not carry tereſt in the nican tin 
2 Vern. 560, Irin 1718. Butler v. Duncomb. 


/ * 


”- * . * * 5 , by j , 1 
reer te rait portiong either out of the wintt oy 11 5/t, or by wiertpage ard (al, tilt tle 
£ , £% # 4 


/ * 
provihon for maintenant was het de take Mace tit after toe araly e tit jrirtreſi, «Vn 
tions were not 16 heratſelin bo et. r Abr. Lou. Ci. 4 . 7.8. C, eiten by | dg; ( 
2 12 „ 1 it in 46535 lc te maintenance mu | Kong BUY 7 por! + ENG con 
wa e intro, s death; ! ha: Was to priest e alt have cd, i 
3er mußt 4o f. liken! 4 Se el. Cha: E les in Lo 1. C4 Tine -y 33. I ict; 1 3+ 
= 1 


8. A. ſeiſed of Hite Acre in peſſeſian and Black Acre in re- 
ee EX Heck 141 GH the 7] "rth 5 4 Fa i, 6 evited 17 # ite Acre if / ! 


wife for life, ana tn! ries feen of 0s, / nſte; - the reipc tive deaths of 


a 1 unleſs his wiſe and 10. 8. 7 J is fort P. 11 cenditton ts pry M. his daughtrr 


1025 l. within 12 months Hier the deat þ of . K. and on default 

that M. may N into White Acre and take the profits till paid. 

. R. died, living the wife and 7. S. After the 12 months from 
"Wi 
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W. R's death, M. and her huſband brought a bill for the por- 
tion, and the Matter of the Rolls decreed it to be raiſed by /ale 
of rhe reverſions, with intereſt from the 12 months after the death 
of W. R. and ſaid, that the clauſe of entry was only intended 
in caſe the eſtate for life fell in the mean time, ſo that ſhe 
might thereby enter, but not to delay the payment of the portion 
till that time, Ch. Prec. 500. Mich. 1718. Bacon v. Clerk. 


9. A. on the marriage of B. his ſon ſettled 99 l. per ann. 
on Hiniſelf fer life, remainder 4% his fon for life, remainder to 
truſtees for 500 years, ts raiſe portions of 10,0001. a-picce if 2 
daughters, payable at 21-0r marriage, with maintenance in the 
mean time, to begin at ſuch of the feaſts as fhould firſt happen after 
the death of him aud his fon or either of them, and the ſame to be 
raiſed out of the rents and profits. B. has iſſue a ſon and a daugh- 
ter, and dies. Id. Chancellor thought it hard to decree a mort- 
gage or ſale of ſuch reverſionary intereſt, and that in well drawn 
ſettlements, it was reitrain'd to the commencing of the term in 
poſſeſſion ; but as this was only for raiſing maintenance, he or- 
dered it to a Maſter to inquire the value of the eſtate, and then 
to come back to the Court for ſurther directions. Mich. 1718. 
Ch. Prec. 503. Lady Picrpoint v. Ld. Cheney. 
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this decree 
was appealed 
from to the 
Id. C. Par- 
ker, who 
afrmed 
the ſame. 
Wrms's Rep. 
478. Mich. 
1718. Bacon 
v. Clerk. 
This ſettle- 
ment was 
made by 2 
private aft 
of parlia- 
ment, and 
the 20,0001, 
was expreſs- 
ly mentions 
ed to be 
raiſed out of 
the rents, 
itlues, and 
profits, ar 
by fale or 
mortgage; 
Lord C. 


Parker ſaid, 


that tho? he 


aid admit that he muſt take the act as he found it, viz. the firſt quarter-day aſter the death of A. or 
B. the maintenance money is to be raiſed by profits, mortgage, or tale, yet that this Court, which is 


e guardian of the jnfant, muſt conſider the good of the intant, which the not raifing the 


maintenance 


i: the preſent caſe may be; and laid, that as Lord Cowper had declared, that in ſuch cate he would 
ot 29 beyond the eftablihed precedents, as taking it that the Court had already gone too far, fo he 
en! obſerve the lame rule, not having been able to find one ſingle precedent for morigaging a res 
een for maintenance, and that it was leſs reaſonable in the preſent caſe, becaule A. had ottered 


1n Court to maintain the oaughter, Mnis's Rep. 488. Mich, 1718. S. C. 

o. A. in conſideration of marriage and portion with M. ſet- 
tied lands to the uſe of bimpelf for life, remainder to M. for life, 
ren.ainder 7 the firſt Sc. ſon in tail male, remainder to truſtees for 
502 rears without waſt, ts raiſe Cool. for daughters pertions by jale 
& mortgage, or by rents, ifſues or profits, ts be paid at their age or ages 
cf 21 or marriage if after 14. M. died leaving 4 daughters, but 
10 ſon. The eldeſt daughter after 14 married the plaintiff. 
Che daughters had other proviſions Jeſt them by a grandmother. 
Ld. C. Macclesfield was very averſe to the decreeing a fale or 
mortgage of this reverſionary term, but at length (animo re- 
luctante) decreed a ſale or mortgage of a 4th part (tubject to a 
power reſerved to the father of making a jointure of 1501. on 
a 24 wife) for raiſing 15001. and intereſt from the marriage; 
frying that tho' this was a matter of truſt, yet ſince all the con- 
tngonucies had happened, and it did not evidently af ear but that the 
parties intended that the portions ſhould be raijed aut of the revenſianary 


{rity he did not look upon it to be within the diſcretion of the 


Court, any more than in the option of the truſtees, to raife 
the money or not, but that it was a thing not to be encouraged, 


And as to the mattcr of the other proviſions left by the grand- 
| mother, 


S. C. cited 
by the Maſe 
ter of 

the Rolls, 
Mich. 1728. 
ſaying, that 
nothing ap- 
pearing in 
the truſt of 
the term 
ſhewing it 
to be the 
intent of 
the parties 
that the pore 
tion ſhould 
not be raiſed 
out of the 
reverſionary 
term, the 
portion was 
decreed 


. (tho? reluc- 


tante Curia) 
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ther's life- mother, he thought it not material. Trin. 1721. Wms's Rep. 


time. 2 5 N 
Mms's Rep. 707 to 71. Sandys V. Sandys. 


86. in 
Cafe of Brome v. Berkley.—S2 where there were the like limitations for e of 25001. at 27 
or marriage, and that the truitees ſhould 4% raiſe and pay 100 1. by haif-yearly payments tor her 
maintenance and educatiga, until her portion ſhould be due, the firſt payment of the maintenance te 
be made at ſuch of the ſaia half- yearly feafts as ſhould next huvpen after the [1,4 flateſo limited to the 
truſtees as aforcfaid c s tate ee in p ſion. A. died leaving no ſon, and t. only one daughter, 
| who deing 21, brought a dill in her mother's life-time for raiſing tile portions with intereſt ; but 
it was decreed by Ld. C. King, aſſited by the Maſter of the Kolls, that it ſpali not be riſed in the 
mother's life-time ; for the maintenance is not to be paid till the truſt eftate omes into pofſetſion, 
and the maintenance mutt de intended to precede che payment of che portion, and ſo the bill was 


gif d. Mich. 1728. 2 Wms's 484. Brome v. Berkley.—Thas decree wa: affirmed on appeal 
to the Lords in March following. Ibid. 488. 


twenty-one 
cr ma rriage, 
and the 
child mar- 
tries, and 
then dies, it 
would be 
hard to de- 
cree it to 
merge; that 
inurl 


11. Where a portion is to be raiſed by annual profits or finer, 
if no time be appointed, the portion is due when the profits can 
raiſe it. Paſch, 1722. 2 Wms's Rep. 20. in Caſe of Ivy v. 
Gilbert & al. 


Cafes in 12. A ſettiement was made for want of iſſue-male, to raiſe 
Rn 8 portions for daughters, to be paid at fe tiene or marriage 
Ls.Ta!bot's - . * 
time 122. Which ſbauld firſt happen, by and cut of the rents and profits, cr by 
his Lordſhip mortgage or ſale, as the truſtees ſhould think fit; and in the mean 
ſaid, chat ie 10 raiſe Io l. per ann. for the maintenance of each of them. 
in caſes : , Ea 

where the The father died, and ane of the daughters married the plaintiff who 
portion is to brought this bill to have the portion raiſed, but was diſmifs'd, 
be railev 98 becauſe the portion being to be raiſed out of the rents and pro- 
verfonery fits, or by mortgage or ſale, plainly ſhewed that it was not to be 
term after raiſed till ſuch time as the truſtees might make uſe of the elec- 
— bfes tion given them by the ſettlement to raiſe it cither out of the 
eat, and rents and profits, or by mortgage or ſale; but during the life 
1s be paid at of the mother, who had it in jointure, they could not raiſe out 


of the rents and profits; therefore neither by mortgage or ſale, 
which were all inſerted in one and the ſame clauſe, and a diſcre- 
tionar y poaver lodged in the truſtees to uſe either the one qvay or the other, 
and till they had the election of uſing either of thoſe ways, they had no 
power at all; beſtdesthat the maintenance being to precedethe raiſing 
of the portions, if there was no maintenance to be raiſed in the 
mother's life-time, the portions were not to be raiſed m her life- 
time, as they were not to take place til} after the maintenances. 


av Dex. And my Lord Chancellor and the Maſter of the Rolls both ſaid, 
©, that the Caſes on this head had gone too far already, and man- 


Verna. 700. 
a lum was 
borrowed by 
direction of 
the Court, 
rt a7 the 
huſband in 


h:s trage, 


gled all eſtates, and that they would never decree portions to 
be raiſed in the father's life-time, where it could poſſibly bear 
any other conſtruction. Ant this decree was afhrm'd in the 
Houſe of Lords. Abr. Equ. Caſes 340. Mich. 1728. Brown v. 
Barkley. | | 


the tem not being yet comę into poſT:Mon 5 that in this Cafe of Broomn v. PrxxLEY, the Lord 


Trevor delivered his opinion in the Houſe of Lords, that in 4 ſuch caſes as this, where the pore 
tien is contingent, and the child marries, and then dies, the repreſentative ſhall have it, Indeed in 
caſcs where the child dier ſo young hat the poriien could newer be wanted, the Court will not de- 
eres it to be raiſed, becaule there is no occaſion for it, as in Cale of KRW v. Bktwex, and 
in that of ToC AAT. ToUBNAY ; but What there 1s ns jrecedent where the Court bas * jo 
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hardly with a child who diet after marriage, as to take away what war intended for its provi for. 
And that a future intereſt is an intereſt, tho? not ſo good as an intereſt in poſſem̃on, and it is and 


may be a conſideration of marriage ; that tho? ſuch an intereſt does not abſolutely veſt, 


rying it too far to ſay it docs net veſt at all, or fo as that it may not be tranſmiſſible, 


13. Where a particular certain time is limited for the payment 
of a portion, it may imply a power of ſale. Per the Maſter of 
the tolls. Hill. 1731. 2 Wms's Rep. 601. in Caſe of Evelyn v. 
Evelyn. 


14. A. on marriage with M. ſettled his eſtate to the uſe of 


bi nſelf for life; remainder to his firſt &c. ſons in tail malt; re- 
mainder t truftees for 1090 years; remainder t9 B. his brother 
Sc. The truit of the term was declared to be that in caſe of 
110 iſſue: le of the bodies of A. ans M. which ſhould live to twenty- 
one, or be married, and have iſſue, and that there be one or more 
daughter or daughters, then ſuch daughter, if but one, ſhould have 
4c00 J. ond if two or more 5000 J. betaueen them, at twenty-one or 
merring”, which ſhould firft happen. And if one only, then ſbe to 
1192 ig. a year for maintenance; and if two or more, then 
e lite fum of tool. to be paid half-yearly in equal ſhares till 
reſpective portions ſhould be raiſed and paid; and in caſe of non= 
1 of the portions, then the truflees, their executors c. out of 
the rents or profits, or by mortgage or ſale of the premiſſes, or any part 
ther-f during the term, io raiſe and pay the ſeveral portions before li- 


yet ik is Cale 
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wited, Provided if A. ſhould in his life-time prefer them in mar- 


riuge with portions equivalent, or that the remainderman after A.'s 
death cui de the like, * that no daughter ſhould live to twenty= 
ene or be nν id, then the term to ceaſe. M. died living A. leav- 
ing no ſon, bat hre daughters, who are all * unmarried. 
The queition was, it the portions were to be rais'd in A.'s 
life-tim- ? Lord Chancellor ſaid, that the raiſing or not railing 
mult, according to the different decrees as to this point, de- 
pc d upon the particular penning of the truſt. That in this 
caſe all the contingencies precevent to the raiſing the portions 
have happened, as that of not having ilue-male (by reaſon of 
the wife's death without ſuch iſſue, which in this Court is 
deemed 2 total failure of male between them), and alſo the 
daughter's arrying, or attaining the age of twenty-one &c. 
That A.'s death is made no part of the condition; and tho' the 
Tai/ing it out of the rents and profits cannot be done during A.'s 
life, and that the mortgage or ſale is to be during the term, 
which is not to commence in poſſeſſion till A.'s death, yet they 
+ may be raiſed in A.'s life-time, it being no-where ſaid that 


the portions ſhould not be raiſed till after ſuch time as the 


term ſhould take effect in poſſethon : that indeed had there 
been no expreſs authority given to the truſtees to fell or mort- 


gage, there might have been ſome difficulty, but now they may 
do either; and that the proviſo to make the term void, in caſe 


A. in his life-time ſhould prefer the daughters in marriage with 
portions equivalent, will not control ſuch power of the truſ- 


tees, And ſo decrced the portions to be raiſed, with * 
rom 


> 


» $o the 
Caſe is 
ated, fol. 
32. but by 
what is ſaid 
by Lord 
Chancellor, 
fol. 33. it 
appears hat 
they we:e 
all married 
and 21, 


7 S. P. rx 
Salk. 159. 
Trin. 9 
Avnz, in 
Canc. in 
Caſe of Cor- 
bet & Ux. v, 
Maidwell. 
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from M.'s death, at which time they firſt veſted. Sel. Chan, 
Caſes in Lord Talbot', time. 31. Paſch. 1734. Hebblethwaite v. 
Cartwright. 


1 (C) How much to be raiſed and paid. And Main» 
tenance, iu what Caſes, 


Made a leaſe in truſt with: reference to his will, and 
1 thereby dewi/ed to ſeveral of his daughters 500 J. a-piec 
to be paid at 21 years or marriage, and if any or all died before, then 
to others. The daughters had no other portion, nor no mainte— 
nance ;z and direction was prayed by the truſtees, whether they 
might allow the daughters maintenance ? The Lord Keeper faid, 
No; becauſe of the deviſe over; elſe it might have been done. 
Chan. Caſes 249. Hill. 26 and 27 Car 2. Leech v. Leech. 
So marriaze 2, A, was to give, if ene daughter 10000 l. if two daughters 
—_— 12000). if tree daughters 20000 /. He had three daughters, ad 
that if the che dy, and the queſtion was, if the two daughters ſhall have 
huſband 120 l. a- piece or 209001, ? and decreed they ſhould have 
ſhould dis 20000 l. per the Ch. J. Skin. 39. Paſch. 34 Car. 2. B. R. cites 
without = . 4 8 
nue male, it as Stowell's Cate, 


then the 
truſtees mmou'd raiſe 5800 J. if but one dung ter, but if wore, then 60007. to b- equaily divided, 
per ann, tor matutenance in the mean time. The mo. 


1. 


and to be paid at marriage or 21, and 2001. 
ther died, leaving two daughters; ↄnediealiving the father, aud before 21 or marriage ; the other 
drughter ma-ri*d, but unknown to the father; and then the father died. Per three Jaſtices 

azainft Jones |. the daughter ſit have Oel. For 1ſt. The interefi yelted in the 
a 449 two daughters, on the death of the mother. And 2dly, The truſtees after the mo- 
ther's death, and living the father, misht fell their iatereſt in the term, to take effect atter the fa- 
ther 's death, and on the conting2ncy of marriage, or living to 21. 2 Jo. 201. Greaves v. Mat- 


ulon,—3 Ch. R. 198. 8. Ls e:tcd. Skin, 38. . . 


3. By marriage articles the wile was to have 5001. per ann: 
jointure, or 50001]. in money. She elected the 50001. and it 
was decreed ; and ſhe had a /eque//ration of defendant's lands, 
and a writ of afliltance to put her in poſſeſſion, and a decree 
againſt defendant, then an infant, for marytenauce fan his younger 
brothers and fifters ; and this was to be paid out of the ſequeſtred 
eſtate. On appeal the Lords reveried this decrec, as to the 
maintenance, which had been paid to the wife, and which the 
nad applied for the children's maintenance. North K. on the 
account coming back, allowed the principal ſums for mainte- 
nance towards linking the 5090 l. but would not let them be ap- 
plied at the time they were paid, but m one intire ſum at the 
end of the account, and 10 ſtruck off all the intereſt for above 
ſixteen years, which came to more than the principal, faying it 
was a hard cafe, and that damages were in the power of the 
Court. Vern. 165. Paſch. 1683. Dacres v. Chute. 

3. Where an infant recovers by decree of the Court, the Court 
may, with the approbation of the infant's relations, allot him a 


maintenance, tho' no proviſion in the truſt be for that purpole, 
2 and 


e War] be MN 


r ee 
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and this is founded on natural equity. 2 Vern. 236. Trin. 1691. 
Efiglefield v. Engleneld. | 

5. A term was raiſed by a power in a marriage ſettlement for 
proviſion of portions for younger children, 4% be paid at ſuch time 
as the truſtees in their diſcretion ſhould appoint for their better 


maintenance and preferment. The children are to have main- 


tenances out of the truſt eſtate, and money employed for placing 


out a child ſhall alſo be allowed. Ch. Prec. 213. Hill. 1702. 


Warr v. Warr. | | 


6. By a marriage ſettlement aſter the common limitations to 
the firſt and other ſons, a term was limited. to truſtees for 300 
years in truſt, on failure of iſſue male, to raiſe with all convenient 
{peed 3000/7. for daughters portions, ? be paid at 18, or mar- 
riage. The mother dies; then the father dies, leaving no fon 
but two daughters, and by vill gave them 500 J. a-piece payable at 
the ſame time as their original portions, and deviſed the eſtate 
to B. a nephew. They were under 18 at their father's death. 
Ld. Harcourt held that the * father ſurviving his wife, the 
daughters ſhould have intereſt or maintenance (call it which 
they would) from the father's death, and referred it to a Maſter 
to fee what maintenance was reaſonable, and decreed the 
original portions to be raiſed, and intereit to be paid at 5 l. 
per cent. only, being charged upon land. Ch. Prec. 367. 
Paſch. 1713. Greenhill v. Waldoe, | | 


might charge 20900. payable at ſuch time and in ſuch proportions as A. Should dire. 


G. Equ. R. 
31. S. C. — 
A. ſettled 
land to the 
uſe of him- 
felt for life, 
remainder 
in truſt 
during his 
life to ſup» 
port &c. 
remainder 
to ſuch wife 
as be ſhould 
marry ; re- 
mainder to 
firſt &c. 
ſons in tail 
&c. Proaviſe 
that A. 

A. marries 


NI. They have iſſue two daughters. A. appoints 20c01. to be paid to them at 13 or marriage; A. 
dies. The motber was living, and the daughters under 1%, and unmarried. Lord Harcourt had de- 
creed low intereſt ot 31. per cent.; and on a rchearing by Lord Cowper for greater intereit, he ſaid 
he thought the former decree was very tender, and was rather a recommendation to the mother to 
make an allowance, than a decree to charge her jointure therewith z but ſince they were not ſatisfied, 


he could decree no more than in ſtrict juſtice they could demand; and that they could not charge- 


Wms's Rep, 244. 


the jointreſs till 18 or marriage. Patch. 1515. Ch. Prec. 455. Beal v. Beal. 
S. C. Hill. 17:3. (but ſays nothing of Lord Harcowt's opinion as to this point.] 


7. If there be one or more ſons, and but one daughter, ſuch 


daughter to have 500 l. and to every other younger daughter 200 l. 
a-ptece in a deed of ſettlement; there being three daughters, the 
eldeſt ſhall have but 200 l. the eſtate being ſmall, and not able to 
bear a greater charge. Mis Fab. tit. Portions, cites April 26, 
1721. Chamberlain and White. 


(D) How much to he raiſed or paid. Accu- 


mulative. 


wards a new proviſion is made by a ſecynd deed, and a will 

to which the deed refers. The prior deed is barred by the ſe- 
cond deed. 2 Ch. R. 8. 20 Car. 2. Every v. Gold. 

2. On marriage of T. with M. a ſettlement was made, by 

which a term of gg years was created for daughters portions, _ 

| or 


C 441 J 
See Accu- 
mulative. 


1. A Deed is made for raiſing portions for daughters; after- 
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from M.'s death, at which time they firſt veſted. Sel. Chan, 


Caſes in Lord Talbot's, time. 31. Patch. 1734. Hebblethwaite v. - 


Cane right. 


$ee (1) Nei (C) Horte much to be raiſed and paid. Aud Main 


v. Ro. t. 
tenance, iu what Caſes, 


I. Made a leaſe in truſt with reference to his will, and 
thereby deviſed to ſeveral of his daughters 500 /. a-piece 
to be paid at 21 years or marriage, aud if any er all die 4 before, then 


* 


to others. The d. aughters had no other portion, nor no mainte- 


names and direction was prayed by the truſtees, whether they 
might allow the daughters maintenance © The Lord Keeper ſaid, 
No; becauſe of the deviſe over; elfe it might have been done. 
Chan. Caſes 249. Hill. 26 and 27 Car 2. Leech v. Leech. 
So marriaze 2, A, was to give, F ene daughter 10000 l. if txvo daughters 
are 12009 % if rte daughters 800. He had three daughters, and 


was in truſt, 
that if the cue dy'd; and the queſtion was, if the two daughters ſhall have 


huſband | 22000 . a-piece or 200 l.? and decreed they ſhould have 
a»; = 
th . ie 209 at, per the Ch. J. Skin. 39. Paſch. 34 Car, 2. B. R. cites 
thou 
Aue male, it as Stow ell's Caſe. 
nen the 0 p 
truſtees (hou'd d raiſe 5200 J. if but one dangit er, out If A. 8 then 60007. to be __—_ divided, 
24 to be paid at marriage or 21, and 2001. per ann ior maintenance in the mean time. The mo · 
ther died, leaving 5 daughters ; ; one tet living te far er, aud br fore 21 or marriage; the other 
daughter ma ried, but unnoun to the  fath ter; and then the father died. Per three MY ces 
18 i 1 
hive Jones J. the daughter fla rave £01, For 1ft. The intereti reſted in the 
| 449 two daught er on the death of the mother. An ee The truſtees after the mo- 
ther z death, ard living the father, might fell their intereſt in the term, to take effect atter the fa- 
ther's death, and on the contingency of marriage, or living = 21. 2 Jo. 201. Greaves v. Mat- 


on. —3 Ch. R. 192 S. C. eited. Skin. 38. S. C. 


3. By marriage articles the wile was to have 5 oo l. per ann · 
jointure, OT 50co 1. in money. She elected the 50001. and n 
was decreed ; and ſhe had a /zque/7ration of defendant's lands, 
and a writ of afliſtance to put ler in poſſeſlion, and a decree 
againſt defendant, then an infant, for mamtenance for his youtiger 
brothers and fifters ; and this was to be paid out of the fe queſtred 
eſtate. On appeal the Lords reverſed this decrec, as to the 
maintenance, which had been paid to the wife, and which the 
had applied for the children's maintenance. North K. on the 
account coming back, allowed the principal fums {ur mainte- 
nance towards bnkide the 5020 l. but would not let them be ap- 
plied at the time they were paid, but in one intire ſum at the 
end of the account, and 10 ſtruck off all the intereſt for above 
ſixteen years, which came to more than the principal, faying it 
was a hard cafe, and that damages were in the power of the 
—_ Vern. 165. Paſch. 1683. Dacres v. Chute. 

Where an infant recovers by decrce of the Court, the Court 
may, with the approbation of the infant's relations, allot him a 


maintenance, tho' no proviſion in the truſt be for that purpoſe. 
2 and 
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and this is founded on natural equity. 2 Vern. 236. Trin. 1691. 
Efiglefield v. Englefield. : 

5. A term was raiſed by a power in a marriage ſettlement for 
proviſion of potions for younger children, 4% be paid at ſuch time 
as the truſtees in their diſcretion ſhould appoint for their better 
maintenance and preferment. The children are to have main— 
tenances out of the truſt eſtate, and money employed for placing 
out a child ſhall alſo be allowed. Ch. Prec. 213. Hill. 1702. 
Warr v. Warr. | | 

6. By a marriage ſettlement after the common limitations to 
the firlt and other ſons, a term was limited to truſtees for 300 
years in truſt, on failure of iſſue male, to raiſe with all convenient 
ſpeed 3000/7. for daughters portions, #5 be paid at 18, or mar- 
riage. The mother dies; then the father dies, leaving no fon 
but two daughters, and by «vill gave them 500 J. a-piece payable at 
the ſame time as their original portions, and deviſed the eſtate 
to B. a nephew. They were under 18 at their father's death. 
Id. Harcourt held that the “ father ſurviving his wife, the 
daughters ſhould have intereſt or maintenance (call it which 
they would) from the father's death, and referred it to a Maſter 
to ſce what maintenance was reaſonable, and decreed the 
original portions to be raifed, and intereit to be paid at 5 1. 
per cent. only, being charged upon land. Ch. Prec. 367. 
Paſch. 1713. Greenhill v. Waldoe. 


might charge 20001. payable at ſuch time and in ſuch proportions as A. ſhould dire. 


G. Equ. R. 
31. S. C. — 
A. ſettled 
land to the 
uſe of hime 
ſelf for life, 
re mainder 
in truſt 
during hit 
liſe to ſup- 
port &c. 
remainder 
to ſuch wife 
as be ſhould 
marry ; re- 
mainder to 
firſt &c. 
ſons in tail 
&c, Proaviſe 
that A. 

A. marries 


M. They have iſſue two daughters. A. appoints 20c01. to be paid to them at 13 or marriage; A. 
dies. The mother nas living, and the daughters under 1%, and unmarried. Lord Harcourt had de- 
creed low intereſt of 31. per cent.; and on a rchearing by Lord Cowper tor greater intereit, he ſaid 
he thought the former decree was very tender, and was rather a recommendation to the mother to 
make an allowance, than a decree to charge her jointure therewith ; but ſince they were not ſatisfied, 
he could decree no more than in ſtrict juſtice they could demand; and that they could not charge 


the jointreſs till 18 or marriage. Paſch. 1715. Ch. Prec. 455. Beal v. Beal. 
S. C. Hill. 17:3. [but ſays nothing of Lord Harcou:t's opinion as to this point.] 


7. If there be one or more ſins, and but one daughter, ſuch 
daughter to have 500 l. and to every other younger daughter 2001, 
a-ptece in a deed of ſettlement; there being three daughters, the 
cldeſt ſhall kave but 200 l. the eſtate being ſmall, and not able to 
bear a greater charge. Mis Fab. tit. Portions, cites April 26, 
1721. Chamberlain and White. 


(D) How much to be raiſed or paid. Accu- 


mulative. 


l. Deed is made for raiſing portions for daughters; after- 

wards a new proviſion is made by a ſecund deed, and a abill 

to which the deed refers. The prior deed is barred by the ſe- 
cond deed. 2 Ch. R. 8. 20 Car. 2. Every v. Gold. 

2. On marriage of T. with M. a ſettlement was made, by 


which a term of 99 years was created for daughters portions, _ 
| or 


Wrms's Rep. 244. 


C 441 4 
See Accu- 
mulative. 
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for want of iſſue male of the marriage, the remainder in fail 
was limited over 0 a diſlant relation. The deed declared the 
uſes as follows, viz. It F. die without iſſue male, or having 
ſuch iſſue male by M. if ſuch iſſue ſhould die in minority, or 
unmarried, the truſtees ſhould out of the premiſſes raiſe and 
levy 2000 J. for the portion and portions of ſuch daughter and 
daughters, together wv:th a competent yearly maintenance for every 
ſuch daughter and daughters, not exceeding 20 l. per ann. and the 
2000 J. to be paid at 21 years or marriage, which ſhould firſt kap- 
fen; proviſo if the ſaid J. B. in his life-time, or any to whom 
the immediate remainder &c. ſhould appertain, ould within 
twelve months next after the death cf the ſaid T. B. without 1ſſue male 
by the ſaid M. either pay or ſecure the ſame, and the ſaid maintenance 
to the liking of the ſaid truſtees, then the ſaid term to ceaſe. T. 
died, having a ſon [and E. a daughter]; the ſon died without 
iſſue, E. his ſiſter then living, and many years after, but died at 
19. M. the mother took adminiſtration to E. and the bill was 
to have the 20001. and the 201. for ſo many years as E. lived | | 
for G. in remainder had entered and received the profits, = 
but not paid the 201. nor maintained E. The Lord Keeper de- . 
creed for the plaintiff as to the maintenance, notwithſtanding 
that her grandfather J. had by this wiil given the ſaid E. 2000. 


ſo as the needed not maintenance; but as to the 2000 l. diſmiſ- 
ſed the bill. 2 Chan. Caſes 166. Trin. 36 Car. 2. in Canc. 0 
Bond & Ux. adminiſtratrix of Elizabeth, daughter of Mary, 
the former wife of Thomas Brown. f 
. By a marriage ſettlement, a term for years expectant on 1 
failure of iſſue of M. is raiſed - ſecuring 3000 /. for daughters 1] 
not preferred in the life of the father, payable at 18, or mar- y 
r:age ; there are a ſon and two daughters; the father in his life, 1 
by ſale of lands raiſed 1800 l. for his daughters, which by another Ei 
deed was payable at 21, or marriage; he left alſo a ſon of a for- ti 
mer marriage; the younger ſon died an infant. Decreed the 3 
1800 J. to be taken in part of the 3000 l. 2 Vern. 255 7, 
Jeſſon v. Jeſſon. 
4. A. upon marriage ſettled his eflate, ſubject to portions for ti 
younger children, and afterwards purchaſes another eftate, and FR 
ſubjects it to like portions, It was decreed to be only a double vi 
ſecurity, and not a double charge; cited by Mr. Vernon. G. * 
Equ. R. 66. as the Caſe of Juſſon v. Juſſon. le 
3. C. cited 5. Marriage ſettlement on A. for life, remainder to the firſt po 
— 3 S ſon &c. in tail male, remainder to truſtecs for 500 years, ts raiſe th: 
A. ſettled 5 000 J. for daughters portions, payable at 19, or marriage, remain- wh 
an eſtate, der to A. in fee. After the marriage A. ſ«ttles other landt, and ob! 
IgE. a like term is created for raiſing the like ſum for daughters on like or 
5-col. fer failure of iſſue male payable at ſix!cen, or marriage. A. dies and to | 
1 leaves a daughter his heir” at law, who after eighteen dies un- coſ 
e F marry'd; the truſt of the term is not merg'd in the fee, but the des 
iflue-ma'e Portion ſhall go to the daughter's exccutors, and is diſpoſable by in ( 
of B. his her will; but there ſhall be but ong five thouſand pounds raiſed, Far 
fon, payne | but 


within a2 | 


11 
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but to take by which of the two ſettlements ſhe thought moſt year after 


to her advantage. Per Somers C. and after affirmed in Dom. „ 


Proc. 2 Vern. 348. Thomas v. Keymiſh. whichſhould 

| firſt happen. 
B. on his marriage ſetiled the whole eftate (including what was charged with the 50001.) and on 
failure of iſſue- male to raiſe $0007, for daughters, payable “ at 18, if then married, or when mare 
ried after. B. had oaly one child M. a daughter, grand-daughter of A. and deviſed all bis land's C. 


2 kinfman in tail-male chargzable with legacies, ard deviſed tz M. his daughter for ber portion 


So /. viz. 4co0l. to be paid at 18, and 40001. at 21, or ina year after marriage, and d, gave 
ber 2001. a year for ber life. Tho' it was urg'd that theſe ſums were payable at different times, and 
ſome leſs beneficial than others; and that there fore all theſe portions, or at leaſt the 5ocol. given 
by A. the grandfather, and the 8-001. given by B. the father, ſhall be paid to her. But Lord Har- 
gourt decreed that ſhe ſhould only have one portion, and not two, but that ſhe may when of 
age elect which ſhe ſhall think the moſt for her advantage, Wins's Rep. 147, Trin. 1711. Cope 
ley v. Copley. 


6. By marriage ſettlement a term was to commence after the Chan. Piee. 
death of the ſurvivor, to raiſe 3000 l. in twelve months for daugh- "2 :. : 
ters portions. There was only one daughter, and the father by Rep. 254 
will deviſes the truſt-lands to make good the wife's jointure, and S. C. 
to raife 3000 J. for his daughter's portion. Per Curiam, The will 
ſhall be taken as relative to the ſettlement, and as a better ſe- 
curity of the ſfirſt 30001. and not as a deviſe of another 3000 l. 

2 Vern. 439. Bruen v. Bruen. 

7. On the marriage of A. with M. a term of 500 years was li- 

mited to truſtees to raiſe portions for daughters in caſe of no iſſue- 


male by the marriage payable at 18, with maintenance at the rate 


of 40 J. a year to each daughter, from the death of their father and 


grandfather by the mother's fide, until their portions fhuuld become 
payable. A. died, leaving two daughters, one of eight and the 
other of nine years old; ſome time after the grandfather died. 
The father by his will had made another proviſion for the daugh- 
ters, and lands alſo deſcended from him. But Lord C. Maccles- 
field held this not material, as long as by the ſettlement there was 
no other proviſion except this maintenance money, until the por- 
tions ſhould become payable, and any matter ſubſequent to the 
ſettlement ought not in juſtice to vary the conſtruction thereof, 
2 Wms's Rep. 179. Trin. 1723. Ravenhill v. Danſey. 

8. 4 * was made by a marriage ſettlement for daughters pore 
tions, and after a further proviſion was made of a further ſum amount= 
ing to _ of the firſt ſum, and this is made by the father's will by 
virtue of a power in the marriage ſettlement : the 4% ſum was 
certain, the greater «vas on a contingency which happened after the 
leſs was to - received, It was inſiſted that in caſe of double 
portions there is no inſtance where the ſecond proviſion is leſs 
than the firſt, that ever it was held a ſatisfaction. And Tracy ]. 
who ſat in the Lord Chancellor's abſence, held accordingly ; and 
obſerved, that in all the Caſes cited, the ſecond ſum was more, 
or at leaſt equal to the firſt proviſion z and ſo decreed both ſums 
to be raiſed, and that the greater ſum be raiſed with intereſt and 
coſts from the time the contingency happened, which was the 
dearh of the brother within age and without iſſue-male. Caſes 
in Chan. in Ld, King's time. 32. Trin. 11 Geo. 1. 1725. 
Savile v. Savile. 

9. An 


r ens 


An objection ariſing from double portions 5 0/t only avhere 
bath portions come fram one and the ſame perſon. Barn. Chan. 


Rep. 156. Trin. 1749. Per Lord Chancellor, in Cafe of Sir 
Robert Walpole v. L Conway. 


(D. 2) Maintenance, or Intereſt, payable in what 
Caſes, and fam what Time. 


Where por- x, TERM VF 40 years was limited for raiſing 2000 l. either 
5 [4 . 
en e by 3 S Or fall F the term ; the tr ee 12505 Pei Ion, and 


of the ren; be ws he mad» no inte of the profits, Lord Somers decreed 
and ref, that no intereit thou! be paid for the 20001. becauſe the truſ- 
wo. tee was admitted into poſſeſſion. But this decree was reverſed, 
L 443 ] becauſe the truſtee nud power to have raifed it immediately, 
jowed i and the eſtate was ſuilicient. MS. Tab. tit. Intereſt, cites 


og ary 26 Jan. 1702. Lord Roſeberry v. 1 aylor. 
— IBS can ; "RR 
March 13. 1725. Bagnal v. Bagnal, -“ In another MS. 1t 15 (raiſed. ) 


Where por- 2. A. by marriage ſettlement limited lands te himſelf for liſe; 
pn ns remainder 15 . his wife or life e; remainder ?9 truſtees for 
1 - 99 years ; remainder to his firſt Cc. fin; remainder to the ſirſt 
raiſed as c. ſon of B. his brother. The gg gears term was, that if there 
for a1 *- ſhould be 6 Hern nale of the ſaid marriage, but there ſhould. be 
>, „ riay be, _ or more dauꝑ rhters 8, the truſlee r ſpould raiſe $6001. for the 
they are due d. gere f ts be pat 7 as ſcon as convenie ** could be, but limited no 
=. expreſs time when [ble But then a further truit of the 
feats, and term was declared, tat if there ſpauld be he and a 2 0 , or 
carry in- danughte ers, the tri 2 ſhould as ſoon as p:{/ible raiſe 1000 d. a 10 
A 0m Jus th: d. rghters pc yep ” at 21 or marriage. A. and Bl, both died 
Mat time. 
Paſch. 
Geo. 1. 10 On a 2 I brought by * daughters, it w as in! ited by the cou: 
Mod. 402. fel for the plaintiffe that the portions being payable pre nth 
| on As death (the daughters ! being then 21), they co! lequently 
* wy intereſt, and the e ſince they were to ariſe aus 
of land which yielded rents and gte, and fo [as it ſeems] it was 
ruled by the Co urt ; and Lord C. Parker farther obſerved, that 
the truſt alſo avas, 40 a if there were a ſon and a daughter, or daugh 2 
ters, by the wNarriæ gt the fo n was t9 pay intereſt to hrs fijters Far 
their portions fr am their age of 21 or ry ; and he ſaid it 
could not be imagined t! dat A. would be kinder to his nephew, 
in excuſing him from paying intereſt, than to his own fon, it 
he had one, who was bound to pay intereſt 3 and decreed the 
portions to be raiſed by fale or mortgage, as ſhould be agreed 
by the Maſter and the parties, with intereſt from A.s death, and 
coſts. Wms's Rep. 415 to 420. Paſch. 1718. Trafford v. Aſhton. 
3- Where a portion is lo be raiſed by annual profits &c. if 16 
time be appointed, the portion is due when the profits can raiſe it, 


and it carries no intereſt in the mean time, Paſch. 1722. 


2 Wras's Rep. 20. in Cale of Ivy v. Gilbert, 1 
As 
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4. A term of 500 years was limited to fruſtees fo raiſe par- 
tions for daughters, in caſe of no 1fſue-male by the marriage, by ſale, 
mortgage or profits, and alto with maintenance at the rate of 40 l. a 
year to each daughter, from the death of their father and muther's 
father, until their port1911s ſhould become payable, to be raiſed by rents 
and profits: The father died, leaving two daughters, the one 
about eight, and the other about nine years old. Afterwards 
the mother's father died, and then the term commenced in 
poſſeſſion. Lord C. Macclesfield declared it to be againſt his 
opinion to raiſe a portion or maintenance by ſelling a rever- 
ſionary term under colour of the word Profits; but ſaid that 
here the truſt term was come into poſſeſſion, and comparing it 
to a rent granted out of a reverſion to commence preſently, in 
which caſe tho' the reverſion falls not into poſſeſſion until many 
years after, yet when it does fall, it ſhall anſwer all arrears; 
and ſo directed the arrears of the maintenance money from the 
time the ſame became payable by the ſettlement, to be raiſed 
out of this term. 2 Wms's Rep. 179. Trin. 1723. Raven- 
hill v. Danſey. | 

5. A particular certain time being limited for payment of a 


| portion, it carries intereſt from that time. Per the Maſter of 


the Rolls. Hill. 1731. 2 Wms's Rep. 601. in Caſe of Evelyn v. 
Evelyn. 


443 


(E) Who is jntitled by the Limitation, and how. C 444 ] 


1. A Widower ſettles lands to raiſe 100 J. per ann. to his 

eldeſt ſon, and 100 J. a-piece for his younger children, 
4 be paid according to their ſeigniority ; and afterwards he mar- 
ries again, and has children by his ſecond wife: it was 
decreed, that the children by this ſecond wite were equally in- 
titled with the children of the firſt to have the benefit of this 


prey for younger children; and that in caſe there ſhould 
happen a deſiciency, the eldeſt ſhould not have more, and the 
younger leſs, but they ſhould be all paid in average. 1 Vern; - 


334. 335. Mich. 1685. Brathwaite v. Brathwaite. 

2. Five hundred pounds was ſettled in truſt to pay the in- 
tereſt to the wife for life, and after her death to pay the prinei- 
pal and intereſt to ſuch daughters as ſhall be begotten on the body 


of the wife, ſhare and ſhare alike ; but if the huſband die with ] 
out any daughters, then the money to be paid to the wife. 


There was a daughter at the time of the ſettlement, who was 
living at the huſband's death, and no other daughter was born 
afterwards. Per Parker C. the daughter tho' born before the 
ſettlement is intitled by the words. 10 Mod. 398. Paſch, 
4 Geo. 1. Slingſby v.. 
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of ns (F) Liable. I Hat is. 
1. WW HERE a ?erm was limited for gg years to raiſe portions, 


and that term happened to commence at the ſame time awith 
a firmer eſtate for gg years, fo that the latter term proves void, 
Finch C. decreed the money ſhould be charged on the firſt 
99 years; for the limitor intended the railing it, and had power 
to charge the firſt term with theſe portions, as well as the 
other charged thereon, and faid he regarded only the party's in- 
tent to raiſe the money tho' he pitched not on proper means. 
Chan. Caſes 290. Mich. 28 Car. 2. Biſco v. Earl of Banbury. 
2. A term for raiſing 100001. for a portion was ſo ſbort, that 
the ordinary profits of the land would not raiſe kaif the ſum ; but 
there was a coa/-mine open at the father's death, which the 
Court ordered to be wrought, and the truſtees to make drain 
&c. in any other lands of the heir as need required, and to be 
done orderly, and ſo to raiſe the money. And per Ld. Hutchins. 
where the uſual profits will not raiſe the money appointed with- 
in the time, this Court may crder timber t be felled off the land 
to make it up. Ch. Prec. 27. Trin. 1691. Oilley v. Offley. 


See ]) Rok 
— (O) Yefled. In what Cafes, 
Note; This I. BY a term limited in a ſettlement, portions were to be 
biil was dif- paid af 21, er days marriage. "The baron dies, leaving 
mie Gin two davghters and a ſon; ene daughter dies befere 21, end uti- 


1685, and 5 3 . 
the diſmiſ- married; the mother, as adminiftrator, brought a bill for the 


fron afffm'd portion. But Lord North thought it a hard demand, being to be 


* raiſed out of the real eſtate, tho' had it been out of the perſonal 
North K. Eſtate, ſhe muſt hase had it. Vern. 204. Mich. 1683. * Paws 
diſtinguiin'd Jet v. Pawelet. 
between 2 
portion given by a will, or which is rather a legacy, and where it #ands only upon a deed, That 
in the latt caſe it i: fo be raiſed for the benent of the adminiſtrator, but not in the caſe of 4 
[ 7 will, tho” it be deviled payable out of land. Vern. 124. S. C. Patch. 1685,—* S. C. 
445 cited. Arg. 2 Wms's Kep. 277. — Ch. Prec. 195. Fach. 17 2. Brewin v. Brew. 
. I>id. 318. Mich. 171 1. Aportion was given by ., to be raid out of the rents aud 
pronts 04 lands, and made payable at 21 or marriage; the daughter dies au infant, and unmartie“. 
Tuc portion ſhall not be raiſed. 2 Vern. „2. Per Maſter of Rolls. Smith . Smith. But /f 70 


g. C. 2 Vern. 416. 
that it ſhould fink for the henent of a hates fattus, as well as of a harcs natus; for the former 
is lebttitüted in the place of the latter, and the true reaſon is, that the legacy being given as 6 p'+ 
tien, when the child dies blore the portion is payable, there is no occaſi n tor it; and eqult; will 
det cOUNt Bae Ce loadhig of an heir for the be, eut of an adminiliiater, 2 Wan's Rey Ries 
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Paſch. 1525. in Cafe of Jennings v. Looks. — So, ths" not mentioned to be given as a portions is 
the tact appears to be ſo, Ibid. 


2. A. by will deviſed ande to be fold for payment of portions to 
his younger children. One of the children dies after the portion 
becomes payable, but before the land ſold. Per Notth K. the 
adminiſtrator of the child that 1s dead is intitled to the money: 
he 276. Mich. 1684. Bartholomew v. Meredith als. Moores 

cad, 

3. A. by will charges his lands with Cool. for the child his 
wife vas privement enſtint of, if ut proved a daughter; with 
clauſe of re-entry for non-payment. A danghter is born, and 
died : this thall not go to tlie adminiſtrator. 2 Vetn. 208. Hill, 
1690. Norfolk v. Gifford. 

4. By marriage ſettlement, lands were limited to the baron 
for life, remainder to the wife for life, remainder to firſt Sc. 
fons, remainder to truſtees for 500 years to raiſe after the commences 
ment of the term gooo!. for younger children, payable at 21, or mar- 
riage, remainder to the heirs of the father of the baron. The 
baron died, leaving a daughter his only child, and his wife liv- 
ing. Tho' the Court held, that the moncy was not to be raiſed 
till the term ſhould commence, yet his Lordſhip agreed that 
the words which ordered the payment at 21 of marriage ſhould 
have their effect, viz. that they ſhould veſt a right in the 
daughter to this portion when ſhe attained 21 (as ſhe then had), 
and having attained that age, the portion, in coſe of her death, ſhould 
go to her executors or adminiftrators as a veſted intereſt ; per Ld. 
Parker. 10 Mod. 433. Trin. 1718. Butler v. Duncomb. 


5. By marriage articles a term was created for raiſing 3000/7; 4nd in the 


portion for a daughter in default of iſſue male, payabie at 18 er 
marriage, to be raiſed by rents and profits, or by ſale or mort- 


gage, provided that if the father dies awithout leaving a daughter, or 


his wife enſeint of a daughter, then the portion is not to be raiſed. 
The wife died, leaving a daughter her only child, now married. 
The Ld. C. Macclesfield taking notice of this proviſo [which the 
book in ſtating the caſe ſays nothing of} ſaid, that ſtill there 
may be no daughter /iving at the 13 death. So that there 
is a contingency ſtill ſubſiſting, which prevents the portion from 


becoming due. 2 Wms's Rep. 93. 100. Hill. 1722. Rereſby 
v. Newland. | 


ſame caſe 
there was a 
previſe that 
ie father 
with conſent 
of toe truſ- 
ices might 
revoke ail 
the uſes, 
which his 
Lo:dikip 
held to be 
{till a ſubs 
fiſting powe 
er, and con- 
ſequently 


ſuſpends and prevents the portion from being as yet payable, becauſe the father with couſent of the 
truſtees may yet revoke, and ſo he may at any time betore the portion is paid 2 and to fay that the 
right to this poition is veſted in the daughter, is no objection ; for it the term falls, as by ſuch revo- 
cation it muſt do, all the truſts thereof muſt fall alſo, and conſequently the truſt tor raiſtng the por- 
tion. 2 Wms's Rep. 43. 10. Hill. 1722. Rereſhy v. Newland. —— This decree was afterwards afe 


tirmed in the Houſe of Lords, Ibid. 


6. A termof 500 years was created by marriage ſettlement, 
to raiſe 5o00l. for daughters payable at 21 or marriage, provided if 
any of the daughters ſhould be 21, or married in the life of the fa- 
ther, then her portion to be paid at the end of one year after the Jus 
ther's death ; and it was alſo provided, that if any of the 0 

| Nuz3z daughters 
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Portion 8. 
daughters ſbould die before her or their portions become payable, and 


before 21 er marriage, her or their ſhare 10 go to the ſurviving 
daughters or daughter. There were ifſue one ſon and three 
daughters, C. D. and E.—C. married, and had a portion greater 
than her ſhare of the 5o0o0ol. D. attained 21, married, and 
died in the father's life-time without iſſue. Her huſband ad- 
miniſtered, and then the father died. It was inſiſted by the 
Sollicitor General Talbot, that E. could not be intitled to D.'s 
ſhare, becauſe D. attained to 21, and was married; whereas to 
intitle E the ſurvivor, D. muſt have died under 21, or before 
marriage. And that D.'s ſhare could not fink into the land, 
becauſe ſuch conſtruction is to prefer the heir to the admi- 
niſtrator of the deceaſed daughter, where ſuch daughter died 
before 21, or marriage, ſo that a portion was not wanting to 
advance her, whereas in the preſent caſe D. was both married 
and 21. And of this opinion was the Le. C. King, who ob- 
ſerved, that equity had frained ſemetimes to help a daughter married 
in her father's life-time, but never to deprive a married daughter 
thereof. And that the laſt [firſt] proviſo was without any ne- 
tive words, that the ſhould not be paid her portion till then; 
t the meaning was, -that then in all events, even tho' the 
grandfather of ſuch daughter, who had part of the eſtate com- 
priſed in the 500 years term limited to him for life, had been 
living, the reverſion ſhould have been fold notwithſtanding, for 
railing this portion. And his Lordſhip decreed the third part 
of the 5000ol. to the huſband of D. with intereſt from the end 
of the year after the father's death, to be raiſed by ſale of 
a third part of this term. 2 Wms's Rep. 513. Hill. 1728. 
Petfield's Caſe. 


(H) Merged by Conjunclion of Lſtate. 


She 3 | A Term raiſed for the portion of a daughter was extin- 
= ad 0 0 guiſh'd by the inheritance deſcending on the daughter. 


But te 2 Vern. 208. Hill. 1690. cited in the Cafe of Nokrolk v. 


— G1FroRD, as the Caſe of Powel v. Morgan. 
reliev'd again the merger, and decreed the portion to go according to the will of the daughter. 


2 Vern. go. Mich. 1688. Powel v. Morgan. 


8. C. cited 2. Marriage ſettlement of lands on A. for life, remainder to 
4 3,66 firſt &c. ſon in tail male, remainder to truſtees for 500 years 15 
Paſch. 7 raiſe 5000/. for daughters, payable at 18 or marriage, remainder 
| Anaz Arg. to A. in fee. A. dies, leaving one daughter his heir at law, who 
lives beyond 18, and then dies unmarried. The Ld. Chancellor 
thought, that as the term in law was not merged, ſo neither 
was the truſt determined or extinguiſhed in equity, and ſhall go 
to defendant (who was the daughter's mother, and to whom the 


daughter by a will nuncupative mentioned that ſhe deviſed all 
that was in her power to deviſe) who had adminiſtration 2 


for life 
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he will annexed, Afſirmed in Dom. Proc. 2 Vern. 348. 
Hill. 1697. Thomas v. Keymiſh. 
3. Whether a portion of 20001. ſecured by a ferm in truft It was in- 


ſhall extinguiſh in the land by a deviſe of the lands to the daughter — — 


in tail ? See 2 Vern. 457. Hill. 1703. Lawrence v. Blatchford. be extin- 
guiſhed, be- 
cauſe nothing deſcended, or came to her in poſſeſſion, only a reverſion expectant on a bo years term 
deviſed to truſtees for payment of debts and legacies, remainder 1n tail ts the daughter. who was heir 
at law. Whereas in the Caſe of Tomas v. Key win, the fee - ſimple in preſent poſſeſſion was given 


to the daughter, and yet that was held no extinguiſhment, Ibid. 


(I) Merged, or lapſed for the Benefit of the Heir. L 447 ] 


I. Made a /ettlement to raiſe porticns of goool. for two 5 
daughters to be paid at the day of marriage or age, and „ 


reſerved a power to order it otherwiſe by his will; and by his Afterwards 
will made about the ſame time, he gives the ſame ſum payable e bill by 
as directed by the ſaid ſettlement. One dies, her portion ſhall nu 


not go to her adminiſtrator, but the heir ſhall take the profits, difmilled 


and a difference is taken between a truſt and a legacy; for that a 688, and 


; l a he diſmiſ- 
truſt is expounded according to the intent of the party, and a "— 


legacy is govern'd by the rules of the common law. 2 Chan. ed in Dom. 
Rep. 288. Pawlet v. Pawlet. Free. 

| marg. ibid. 
205. 321, S. C.——And North K. makes the differenee between a portion by a ſettlement, and a 
legacy, and tho' here was both deed and will, yet the diq5fition was by the deed. Ibid. —If a ſet- 
tlement be made, and lands charged with ſuch ſums of meney as a will ſhall declare, in ſuch cate 
the will will be but declarative, and net operative. Cited 2 Vent. 367. as decreed by Ld. North, in 
the Caſe of Bond v. Richardſon. 


2. A. a widower ſettles lands to raiſe 1001. a year for his 
eldeſt fon, and 1001. a piece for his younger children; many 
of the younger children dicd in the life-time of their father ; it 
was decreed that the adminiſtrators of the children ſo dead 
ſhould have no benefit of this proviſion, but the ſame ſhould 
ceaſe. But in caſe any of the daughters had been married in the 
life of the father, and died; the huſbands as adminiſtrators 
ſhould have their portions. And Ld. Chancellor took a differ- 
ence between a portion and proviſion, and a legacy payable at 
21 &c. Vern. 335. Mich. 1685. Braithwaite v. Braithwaite. 

3. A. ſeiſed of the manor of P. made a mortgage to J. S. for s. c. 2 
ooo years for ſecuring 6000/. and then ſettled the ſame on himſelf Vern. 410. 

2 , and afterquards on B. his ſon in tail, remainder over, re- _— 

mainder to himſelf in fee, ſubject to the mortgage, and by will de- 14, deviſe 
viſed other lands for payment of his debts, provided that upon paying V payment 
of the ſaid mortgage, the ſame ſhould be kept on fort to make good his 7 Wen ane 
daughter's portion, and thereby deviſed 3oool. to be paid to her of {-neleaſe 
at 21, or marriage, if ſhe marry with conſent of her mother and % and 


truſtees, otherwiſe but a 10001. and died, leaving a daughter — 3 


E. who died at fix years old. The queſtion was, if the 3oool. { was en- 


was ſunk for the benefit of the heir, or ſhould go to the admi- deavour d te 
niſtrator of the daughter? Ld. Keeper Wright, aſſiſted by the diftingudh 


this from 


Maſter of the Rolls, diſmiſſed the bill of the adminiſtrator dhe Cate of 
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Pawitrr: for having the portion raiſed, and this diſmiſſion was affirmed in 
PawttT, the Houſe of Lords. Chan. Prec. 140. pl. 322, Hill. 1700. 


Iſt. Becauſe __ « 
that was by Yate v. Fettiplace. 
deed, and | 
this by will. 2d. Becauſe there it was to be raiſed out of land only, whereas here the perſonal eſtate 
is liabie as we'! as the land, and has been applied in part to pay on the mortgage that was on the land; 
but the Court held it to be within the reaton of that Cute. 2 Freem. Rep. 243. S. C. but ſtates 
nothing of the deviſe being of perſonal eſtate, but refts it wholly upon other lands, and the keeping 
on foot the mortgaced term of 1000 years; and that it was held, that tho“ the mortgage leaſe out of 
which it is to be raiſed de but a term for years, ye! it is 7 4 term in proſe, but a term attendant 
a pn the inheritance after the debris paid, and the truſts performed ; but it it had bees a term in 
grois, it had been a chattel and a pertonal eſtite, but it is not fo here. And La. Keeper Wright 
ſaid, it was a condition precedent, and all one as if he had ſaid, If my davgrter marry with conſent 
of my wite, | give her 30cot.—S. C. 12 Mod. 276. Hill. 11 W. 2. 1698. but ſtates it only (as to 
this point of its being merged) as charged upen land, and ſays, that it was decreed by Li. Somers, 
and that he held, that in al! cates where a man charges a ſum cer!ain, to be paid as here owt of the 
reel gate, therc, if the perſon dies, the money hall be ſunk for the benetit ef the heir, But if a 
man deviſes a fer/oral legacy, or a ſum to be paid out a term for cars, and the legatee dies before 
the age &c. the executors or ad miniſtrators of the legatee ſhall have the money; becauſe it was drdie 
tum in prefſenti, tho" ſelvendum in faut. . P. ard Cate cited Arg. 2 Went Rep. (610.). 6) 1.) 
nd per Id. C. King 62.) and his Loreſhip ſaid, that there is not the leaſt difference between a 
ſum of money charged by will on land payable to an infant at 27, and where ſuch charge ariſes by 
deed. Trin. 1731. in Cale of Duke of Chandos v. Talbot. 


[ 448 J 4. The re why a legacy or portion charged on land ſhall 
fink into the eſtate for the benefit of the heir, where the party 
dies before it becomes payable, and not to do ſo when it is 
charged upon the perſonal eſtate, is becauſe the heir is more fa- 
vou d at law and in equity than an executor or adminiſtrator ; and 
becaute the heir is 1goked upon to be the ſtay and ſupport of the 
family, whereas an executor 1s ſometimes a mere {tranger to it; 
per Ld. K. Wright. 2 Freem. Rep. 244. Hill. 1700. in Caſe of 
Yate v. Fettiplace. | 

5. C. cited g. A. having only one ſon B. and one daughter M. dewiſed 

. = gool. prriien to A. ts be paid by bis executor at 21, cut of FS per- 

was to be feral eſtate, and rents and profits of his lande, and if nit raiſed by 

rolled out of fat time, then Jig executor ſhould ſlaud ſeiſtd, and receive and take 
= te rents, iſſuæs, and profits of his lends until the gool. ſhould be 
id profits = | 3 
raiſed, and after payment deviſed the lands to list jor. M. at 18 


- 6 ſoon «at 


i be; married J. S. the plaintiff; ſhe died before 21, leaving iſſue a 


* daughter; J. 8. as adminittrator tc I. brought a bill to have 


Ever was T8 : 
raiſedbeſore the 5OO1. raiſed out of the land; and the Ld. Keeper decreed 


M. came to accordingly, altho? the incumbrances were ſo great that the 


* whole inkeritance would produce little more than the 59091. 
parated fem 2 Vern. 424. Paſch. 1701. Jackſon v. Farrand. 

the and, : 

a remain as money in the executo;'s hands, and cenſequcntly could never me. e for the benefit of 
the heir wher, c ſeparated from the land. Ard tho? (as it appear'd from he dectetal order, which 
was produced in Court) debts came in io {aft that the . cM!d not be ratte lo foon as expected, 
yet he intent was che ſaine, that it thould be raifed for her; ard tl.at it was decreed probabiy upoa 
that or ſome otiie. cucumſtance not mentioned in the bock. Cates it: Chan. in Ld. Talbot's time 
120. And Ibid. 122. Ls. Chancellor cited S. C. ard {a'd, that che marriage of the daughter might 
be the canſe of that arerre, the 5007. being intended as a portion, alilio' no expreſs provifion was 
made that it ſhe's de paid upon the daughters marriage, Trin, 1725. in Caſe of the King v. 


Withers. 


Chan. Prec. 6, T'y marriage ſettlement a term was to commence after the 


* decealc 0: the ſurvivor, to raiſe 30000. in 12 1 onths for daughters 


Kep. 2.4 /&1izens, There being anly one daughter, the father by will 4 
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ei/+s the truſt Tands to make good the wife's jointure, and fo raiſe 8. C.— Ar. 


zoool. for his daughter's portion ; this being a portion to be raiſed by. tra 
out of the land, it thall not be raiſed for the adminiſtrator of pl. 2. s, C. 


the daughter, who died at five years old, before ſhe had occaſion and adds a 


of a portion, but ſhall merge in the land for the benefit of the — 
heir. 2 Vern. 439. Paſch. 1702. Bruen v. Bruen. died withe 


in the 12 
months, tho“ it does not appear in 2 Vern. 430. {Neither do T obſerve in the S. P. mentioned, 
either in Chan. Prec. vor 2: Freem. Rep. -S. C. cited by Ld. Chancellor Talbot, and alfo the Caſe 
of TourNty v Toast, who (aid, that indeed in ſuch cates, where the child dies ſo youngy 

that the portion could never be wanted, the Court will not decree it to be ra ſed, becauſe there is no 

occaſion tor it; but ſaid, that there is e precedent where the Court has dea't ſo bardty with a child 
1 b died after Marriage, as to take away that which was intended tar us previlion. Caſes in Chang 
In Ld. Talbot's time 123. in Cate of King v. Withers, 


7. Upon a marriage /e!tlement, a term was raiſed for pro. * Ti % paid 
viding portions for younger children, 79 be paid * af ſuch time as fe 39 6 
the truſtees Sud appoint in their ditcretion for their beller ſupport the „Albers 
and maintenance. One of the younger children was put to a %, wth 

ca captain, and died a „ th ing made no ap- 
ſ ptain, and died at 17, the trultees having mad b. 

. © . m 51. per cents 
pointment for payment of his portion. The Maſter of the Rolls jr. bis 
decreed that what had not been raiſed of his portion for putting dr4/4 il 
him out and for maintenance ſhould ſink into the inheritance, P There 


* | were three 
Ch. Prec. 213. Hill. 1702. Warr v. Warr, chi 


on” died 
within a year after the father's death; per Ld Cowper, The portion, tho? raiſable preſently, wag 
not demandad e preſently, aud theretore (hall fink into the inkeritance tor the beneßt ot the heir. 
Ch. Prec. 290. Hil:. 170g. Tournay v. Touriay, 


8. Where a child's portion is to be rarſed cut of a truſt eflate, 
erated by a viluntary family feitlement with a power of revocation, 
22d the child dies unmarried and iunteſlate before his father, equity [ 449 3 
will never raiſe the portion, but it mult fink in the eſtate. M8. 
Tab. tit. Portions, cites 1702. Warburton v. Warburton. 

9. Where portions are provided for daughters by a ſettle. 
ment, the father cannot by his will annex any condition to the 
payment of them, or devite them over in caſe of the death of an 
e them before their portions become payable, for he had only 
the power of appointing, and in caſe of death of either, the 
portion would extinguiſh in the land for the benefit of the heir. 
2 Vern. 452. Mich. 1703. Alſton v. Alſton. 

10. A term is limited after the death of father and mother, The truft 
to raiſe portions for daughters if no fons, payable at 18 or mar- * 1 3 
rige, provided ſuch daughters ſurvive their father ; if either die in mat i A. 
the life-time of their father, her portion is not to be raiſed. 5 7 

4 » ow rin — 14A Y 1 þ S JIE 
2 Vern. 65 5. Trin. 1718. Hickman v. Anderſon, n 

p male by M. 

end {-aving a davghter Be. then ſuch daughter ta have oc. at 21 or marriage; proviſo if A. 
Huld nut have ary dangh ev by M. living at his death, then the term is Ceaſe. A. and MI. bad 
ire E. a daughter wh ata. d 21 and married the plaintiff, M. died, leavins no iſſue but E. and 
aiterwards E. died /ining A leating ue fy the plaintiff. Then A. died, and the plaintiff as ade 
p.niftrator to E. brought a bill tor the portion, But Ld. C. Covper held bim not inzutuied, tor the 
term never aro'e, it being to commence on a cond:tion precedent, viz. It A. ſhould die without heit 
male leaving a daughter, which h- did not, and cannot be intended of having had a daughter: and 
that the proviſo determines the term itte!t, by not having a daughter living at his death; ard if it be 


detzrmined at law by we reien * farties, he lud it would be Utadge iet Chancery ta 
| 8 4 ebe 
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revive it, and that perhaps the intention might be that in ſuch caſe it ſhould not be raiſed. Wm. 
Rep. 401. Hill. 4717, Wingrave v. Palgrave. 


11. Part of lands charged with 401, portion are deviſed to the = 
arty to whom the portion is payable; although the lands de- 
viſed are worth more than the portion, yet it is no extinguiſh. 
ment of the charge. MS. Tab. tit. Portions, cites Feb. 28. 
1725. Ruthout v. Ruſhout. | 
12. A. the teſtator being poſſeſſed of a conſiderable real and 
perſonal eſtate, deviſed it thus, viz. I give end bequeath unto my 
daughter M. at her age of 21, or day of marriage, which ſhall 
firit happen, he /um ef 25001. And my will and meaning is, 
That F my /on C. ſhould die qvithout iſſue male of his body then 
living, or which may afterwards be born, that then my ſaid daughe 
ter ſhould have and receive, at her age of 21, or day of marriage, 
which ſha!l firſt happen, he further ſum of 35001. over and 
above the ſaid ſum of 25001.; but in caſe the contingency of ny 
aid ſon's dying may not happen befere the ſaid age of my daughter, or 
her day ot marriage, that then ſhe thall receive and be paid He 
fum of 35901. whenever it might after happen. Then he deviſes hi; 
real eflate to his ſan in tail, and for want of ſuch iſſue, remainder t9 
Bis breather in fee ; then goes on thus: And my will and meaning 
ig, that the lands and premiſſes hereby deviſed ſhall be liable to, and 
chargeable with the payment of the ſaid ſum of 35001. whenever it 
all become due and payable z and directs, that in caſe of failure f 
iſſue of his ſen, his daughter, her heirs, or aſſigns, ſhould join in a 
ſurrender of ſome copyhold lands to the uſe of his brother, otheraviſe the 
a legacy of 25001. to be void. I he daughter marries, having at- 
tained her age of 21, end dies in her brother's life-time, leaving the 
laintiff her huſband, who to9k out adminiſlration to her, and then 
— brather dies without iſſue male. The queition was, whether 
the legacy of 35001. ſhould be raiſed out of the land, the per- 
ſonal eflate being deſiciemt? and whether it was ſuch an intere!! 
in her as ſhould go to the plaintiff her adminiſtrator ? Ld. C. 
Talbot obſerved, that three things were, by the will, neceflary 
to happen to intitle M. to this legacy of 35-01. viz. the death 
of C. without iſſue male, marriage, or attaining her age of 21; 
and that all three had happened; and though it is to be raiſed 
put of land, it remains money ſtill; and though the has not 
lived to receive it, yet the contingency having happened, it muſt 
2 to her huſband, who is her repreſentative, and who may well 
thought to have married in contemplation of this additional 
L 459 J fortune af 3500}. though depending upon a contingency ; and 
” decreed it to the huſband accordingly. And, 16 March 1735, | 
the decree was athrmed in the Houſe of Lords. Cafes in Chai, t 
in Ld. Talbot's time, 117. I rin. 1735. King v. Withers. 
13. Mr. Baynton being ſciſed in fee of a conſiderable eſtate, 
and having no children, ky indenture January 19, 1715, co- 
venanted to ſuffer a recovery of all his lands, to the uſe of Hine 
fer life, then to his wife ſor life, then to the iſſue of their 


bodies; and for want of ſuch Mae, in truſt for bis fifter Anne Fa 


17355 
Chan. 


ſtate, 
gy CO- 
himſelj 
the 
| Rolt, 

ſot 
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for her ſole and ſeparate uſe during life; and after her death, if 


Edward Rolt her huſband ſhould ſurvive her, to permit him to 


receive the clear yearly ſum of 10001. during life, and after- 
wards to Edward Rolt (eldeſt fon of Edward and Anne) for life, 
with remainder to his firſt and other ſons, with like remainder to 
Thomas, and all e other ſans of Edward and Anne. Then comes 
this proviſo : Provided alſo, that it ſhall and may be lawful to and 
for the ſaid Anne Rolt, with the conſent of the laid Edward Rolt 
her huſband, and for the ſaid Edward Rolt, her ſurviving, from 
time to time, by fale, mortgage, or otherwiſe charging the 

remiſſes, 4h raiſe and ſecure ſucu ſums of money not exceeding in 


the whole the ſum , 12000). as the ſaid Anne, notwithſtanding 


her coverture, Hall with the conſent in writing of her ſaid 
huſband, 2h:n# fit, and for the ſaid Edward Rolt her ſurviving, 
as he ſhall think fit, for the maintenance and portion of any of the 
children of them the ſaid Edward and Anne, barn or ts be born ; and 
/ the ſaid Edward and Anne his wife, or the ſurvivor of them, 
Hall not apprint in what proportion ſuch their children ſhall be pro- 
vided for, then all the parties to theſe preſents are agreed that 
20001. a- piece ſhall be raiſed and payable % each ſuch younger 
ſons, and 3000l. a-piece for the daughters of the ſaid Edward and 


Anne, and if there {hall be but one daughter, then 6oool. for 
ſuch only daughter, ot their ages of 21 years with intereſt for the 
ſaid ſeveral ſums after the rate cf 51. per cent. for their ſeveral 
and reſpective maintenances, until their reſpective portians ſhall be- 


come payable ; and ſuch maintenance #5 begin from the lime that 
ſhall be appointed by the ſaid Edward and Anne his wife, or the 
ſurvivor of them; and in caſe no ſ:ch appointment, then from the 
death of the ſurvivor of them the ſaid Edward and Anne his wife 
then comes a proviſion, that if any of the younger children die 
before their reſpective ſhares become payable, then the ſhare of 
ſuch child fo dying ſhall be equally divided amongſt the ſur- 


viving children. Mr. Baynton died ſoon after without iſſue, 


and then, in the year 1722, Mr. Rolt died, leaving iſſue by his 
wife four younger ſons, and two daughters, Elizabeth, and Anna 
Maria, which laft died an infant ſoon after her father's death; 
and in the year 1734 the mother died, having never charged the 


lands with the 120001. or any other ſum for the children's pro- 


viſion, nor giving any direction in what manner or proportion 
they ſhould be provided for, ſome of the children havin at- 
tained their age of 21 in her lite-time. Ld. C. Talbot held, 
that tho? by the firſt clauſe 120001. only was to be raiſed, yet 
that the ſecond clauſe is ſubſidiary to the ſirſt; and that in caſe 
the firſt does not take effect, then the ſecond was to prevail, 


whereby he made a certain direct charge of 3oool. for each 


daughter, and 20001, for each younger ſon, without any pro- 
viſion (as there was in the firſt clauſe) that the whole ſhould not 
amount to mere than 120001, That by the firſt clauſe ſuch chil- 
dren _ can be conſidered as intitled to any ſhare under the 
— of appointment as were living at the ſurvivor's death; 


ut no appointment having been made, it ſtands upon the ſee 
SOLE | cond 
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cond clauſe, which is a dire charge upon the land of 20001, 
for each ſon, and 30091. for each d aug!liter; ; and his Lordthip 
was allo of opinion, that tho' the payments were to be at 21, 
et ns certain tere/t veſted in any of the A dren until] the - furvivar's 
death; and tho ſome of them attained their ages of 21 in their 
mother's life- time, yet all being contingent until the ſurvivor's 
death, ns intereſt can be due out from the time of the happening of the 
contingency 3 and ſo decreed the whole 1400. to be "raiſed, and 
intereſt from the mother's death only. Cafes in Chan. in Ld, 
Talbot's t:me. wg. Hill. 1735. Rolt v. Rolt. 

14. The rule of portions fink! ing in the land where the party 
dies before the term out of avhich ther ave to ariſe comes iuto fſſo/homs 
has not always held without exception, as appears from BUTLER 
and Duxcous's Caſe, 2 Vern. 760. where the words were 
from and after the commencement of the term, and therefore 
the portion not payable during the life of the father and mo- 
ther, the term not being yet commenced ; but yet the Court 


enabled the hutband and: wife to raiſe money upon the intereſt. 


by way of mortgage; which was to conſider it in ſome fort as 
already veſted ; fo in that of Broome v. BEexFLY, Abr. Equ. 
Caſes 240. notwithſtanding the portions were decreed not to be 
raiſed immediately, yet they were conſidered as tranſmiſſible in- 
tereſts; the ſame in KixG-axy Wrruyrks's in the Houſe of 
Peers. In all theſe cafes the limitation was, that the portions 
ſhould be paid them at ſuch a time, as upon marriage, or at 
ſuch an age; and the intent of the parties was plain, that upon 
either of theſe contingencies happening, the child ſtould be in- 
titled to the portion, although it was contingent, ſince a cone 
tingent intcreſt is tranſmiſſible; and a future proviiion may well 
be looked upon as a conſiderati ion for marriage; per Ld. C. 
Talbot. Cates in Chan. in Ld. Talbot's time, 194, 195. Paſch. 
1736. in Caſe of Bradley v. Powel. 
ic. A. was tenant for liſe, remainder in tail to B the eldeſt 
ſon. hey reſettle the eſtate 27 the uſe of A. fer 7 as to part, 
then te truſtees for 200 years to raiſe 1100. th be paid 16 C. the fi- 
cend ſen aithin ſix years after A.'s death, or as ſen after as the ſame 
cauld be raiſed, and in the mean time intereſt from As death for and 
z:avard; his maintenance until the forticn, be paid him, remainder 
ts B. the eldejt, & c. C. died indebted at 45 years of age, leaving no 
aſſets; and two years after him 4. ted. from whom an ellate 
of 700l. a year came to B. Ld. C. Talbot thought this 1100] 


muſt be conſidered as a portion, as it moved from the father, 


and was intended by him as a proviſion for his child; the term 
end truf? are not to ariſe until the father's death, but ms particular 
time is limited for pay ment of the 11001. but barely within 6 years 

after A.'s death, and not made payable to him, his executors, 
ma adebnifiratore &c. but barely to him, with a proviſion, that 
from A.'s death 51. per cent. ſhall be raited for and towards his 
maintenance, which looks like an intent to pc fipone | the veſting 
till A.'s death, ſince the 5 l. fer cent. for and towards his niainte 


nance can never be raiſed te that purge when be died in A.'s life- 
time 
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time ; for this neceſſarily ſuppoſes him living at A.'s death, and 
where the intereſt is contingent, as here it is, it is moſt reaſon- 
able to conſider the principal as contingent likewiſe z and ſhould 
the conſtruction be otherwiſe, the term can never ceaſe, it be- 
ing to endure for and towards his maintenance until the portion 
be paid, which it can never be ſince he died in A.'s life-time z 
and thought the whole contingent, principal as well as intereſt, 
and that the portion muſt merge; and fo diſmiſſed the bill. 
Caſcs in Chan. in Ld. Talbot's time. 193. Paſch. 9 Geo. 2. 
Bradley v. Powell. | | 

16. Where land is charged for payment of portions, and the 
legatee dies before the time of payment, it is true in general 


451 


that the legacy ſhall not be raiſed, but ſink for the benefit of the 


eſtate ; but where portions are directed by the will (as in the prin- 

cipal caſe it was,) 1 be raiſed and paid within two years after the 

teſtator's death, and a daughter ſurvives theſe tꝛus years and then diet, 

it is otherwiſe. By Mr. Juſtice Parker, who fate for the Lord 

or as Barn. Chan. Rep. 89. Paſch. 1740. Webb v. 
ebb. 


(K) Lapſed. In reſpect of the Settlement not being 


made. 


I. A On the marriage of E. his daughter in law with J. 8. 

* entered into articles, in which it was recited, That 
whereas A. was to pay J. S. 1000. for the marriage portion of E. 
his wifoe, J. S. covenanted to ſeitle certain lands Sc. It fell ont, 
that the ſhare of the perſonal eſtate (out of which the 10001. 
was ſuppoſed to ariſe, and of which A. was poſſeſſed as being 


[ 452 J 


The mar- 
riaze portion 
was agreed 
to be paid te 
uch pirfon 
2 Ae 
appeint in 


the ſpace of 


the eſtate of his wife's former hutband, and out of which his A e, 


wite and E. her daughter were both intitled to their diſtributive 
ſhares) amounted only to 3201. for E.'s thare. Upon a bill by 
J. 8. for payment of the 190091. it was decreed accordingly, 
tho' it was objeCted that E. lived but frx months, and that J. S. 
vas net able ta have made the ſettlement agreed upon, and that ſhe 
had very hard uſage from J. S. the time the lived with him. 
2 Freem. Rep. 57. Trin. 1680. Graves v. White. 


elatſed, and no perſon appointed to receive the monry, yet the portion was decreed to 


and in 


confideration 


teres was 
to ſettle cer 
tain lands; 
the mar- 
riage Was 
had ; the 
wife dird, 
and the 

* munths 


the huſband 


withour examining his capacity to make a ſett ement according to the agreement; cited by the LA. 


Chancellor. 2 Freem. Kep. 58. pl. 64. Urin. 1030, as then lately decreed in Ld. Delaware's Cale. 


2. A. intermarried with M. without her father's conſent ; af- 
terwards the fathers of A. and M. entercd into articles, by 
which M. 'r father agreed to pay 1o0ol. into truſtees hands, to be 
luid out in lands to be ſettled an A. for life, and then to M. for life, 
with remainder to the iſſue of their two b:dies, Before this agree- 
ment was executed M. died without iſſue; the Court decreed 
payment of the 10001. to A. it being M.'s portion, and it ap- 
pearing that @ ſettlement was made ufon A. by his father in pure 


5 ſuauct 
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ſieance of the ſaid articles, 2 Freem. Rep. 200. Trin. 1694. | 
Harvey v. Chamberlaine. 


(L) Favour'd. 


Sid. 102. 1. A Settlement was made in conſideration of marriage and 

— 10001. to the uſe of baron for life, remainder to the /n in 
the uſual manner in tail, and if he die without i//ue male then to 
the uſe of the daughters for 500 years to raiſe 1500). for their per- 
trons. The baron died, and /eaves a ſen and a daughter, and after 
the /on dies without iſſue. The daughter brought ejectment, and 
judgment was given for her, notwithſtanding it was inſiſted, 
that this term was on a condition precedent which did not hap- 
pen, and alſo that the term was void in its creation. And held 
that this was ſuch a dying without iſſue male within the intent 
of the ſettlement as that the term ſhall ariſe. Lev. 35. Goodin 
v. Clerk. 

Ar A. made 2. Where a deed is for proviſion of daughters portions, and 

ag the deed is uncertainly worded, conſtruction thall be made upon 

marriage 4 
ef B. bn the whole deed to make the intent appear that the daughters 


with M. for ſhall be provided for in ſome caſe. 
proviſion of 


= 


portions for daughters of the marriage, te commence on death of B, without iſſue male, or from the time 
that B. ſpall be dead before the daughter or daughters Hall reſpeively attain to 16 years of age 
without ifſue male of his body by M. which ſhall firit happen, he leaving a daughter or daughters by 
N. or ſhe being enſient of a daughter, fir 200 years thence next enſuing ; B. had iſſue C. a ſon, ard 
. a dawgbter, atwhich time J. was under 16; afterwards C. died, J. being upwards of 6. The 
wrt ſee med to think that the leaſe ſhould ariſe upon the firſt words (viz.) on death of B. with - 
] out iſſue male, though it is not within the laſt part of the disjunctive. 3 Lev. 99. 

L 453 Paſch. 35 Car. 2. C. B. Watts v. Cuybon. | | 


ArwhereA. 3. And may be carried beyond the words of the deed, in caſe 
furrenders Jv here the whole reſidue of eſtate real and perſonal was given 


bol! 
hands to B. away to a brother, 


ſkis brother, p | 
and J. S. to the uſe of his brother B. and his heirs, on condition to pay to M. the only child of A. 
her foe comes to the age of 21, 2201. provided if bis daughter died without hiirs of her body, 
then B the brother to have the 20 J. A. died, M. being dut two years old; M. at 12 marry's the 

laintiff, had ifſue, and died at 29 years and an half; the iſſue died an infant; decreed for the 
plaintiff, 2 Chan. Caſes 94. Paſch. 34 Car, 2, Row v. Tillier. 


4. Money placed out upon bonds by a father in the name o a 
child ſhall be look'd upon to be toward a proviſion for ſuch 
child. MS. Tab. tit. Portions, cites February 14th, 1706. 

Parker v. Lamb. | 
5- Lands by marriage ſettlement are limited 79 the ſons in tail 
male, remainder to A. the huſband in fee, provided if A. and his 
wife, or either of them die 2without iſe male living at the time 
of his or her death, leaving only one daughter unmarried, the 
truſtees to ſtand ſeiſed till they have raiſed 15001. for ſuch 
daughter, and if more daughters unmarried at the death of A. 
and his wife, or either of them, and no iſſue male living begotten 
between them, then 30col. for ſuch daughters, A. dies 2 
daughters, 


of A. 
body, 
d the 
for the 


of a 
uch 


1706. 


in tail 
1d his 
time 
1, the 
ſuch 
of A. 
gotten 
ſenving 
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daughters, and his wife enſeint of a ſon which is afterwards born. 
Queſtion was, whether upon the wording of this proviſo, the 
poſthumous ſon ſhould defeat the daughters of their portions ? 
It was agreed, that there being no proviſion for the poſthumous 
ſon, and the father dying before the ſon born, the /n could not 
take by the ſettlement ; for the remainder muſt immediately veſt 
when the particular eſtate determined. And it was inſiſted, that 
as the proviſo was worded, a conſtruction could not be made, 
that the daughters were to have portions upon failure of iſſue 
male, and whilſt iſſue male no portions to ariſe; for that the 
proviſo is ſpecial and operates both ways, viz. If a ſon living at 
the deceaſe of A. or, his wife firſt dying; tho' there ſhould af- 
terwards be a failure of iſſue male, no portions could ariſe to 
the daughters. So e converſo, if no ſon living at the deceaſe of 
A. or his wife, the portions ſhould ariſe, although a ſon ſhould 
be after born. Per Ld. Keeper, Generally and moſt commonly 
it is the intent of the parties, that the daughters are not to have 
portions provided by the ſettlement if there be a fon. So when 
no proviſion is made for a poſthumous ſon, although it is the in- 
tent of the parties that the ſon ſhould have it, yet until the 
late * Rlatute ſuch poſthumons ſon could not tate; fo that what might 
be the intent of the parties cannot be the rule. And if in this caſe 
the daughters (upon the wording of the ſettlement, and as it 
were by accident not being directly intended by the parties) be- 


come intituled to a reaſonable proviſion and portion, he thought 


equity would not take it away ; but would be further informed as 


to the value of the eſtate, and whether the other daughters had 


received their portions. 2 Vern. 578. Hill. 1706. Palmer v. 
Cracroft & al. | | | 

6. A. ſeiſed of lands in fee conveyed to J. S. and his heirs, to 
the uſe of himſelf and to his wife R. for life, remainder the iſt, 
zd, 3d, 4th, 5th, &c. ſons in tail; and for default of ſuch iſſue, 
and in caſe the ſaid A. ſhould die, or be dead without iſſue male of 
his body of the ſaid R. to be born, or in ventre ſa mere at the time 
of his death, and ſhall leave one ar more daughters of his body on 
the body of the ſaid R. begotten or in ventre ſa mere at the time, 
then to the uſe and behoof of the ſaid 7. S. and his executors 
for 500 years, to raiſe portions for his ſaid daughters. The huſband 


dies, leaving iſſue male and daughters at the time of his death, 


which ue male ſoon after died without iſſue male, living the daugh- 


ters ; the wife dies; the queſtion was, if this terin ſhould rife 
up again for the benefit of the daughters? The opinion and 
judgment of the Court was, that it thould not, it being a con- 
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* 0 & 11 
W. 3. 16. 


dition precedent, and not a remainder upon the determination of [ 454 J 


the eſtate tail. This judgment was reverſed in the Houſe of 
Lords, upon the reaſoning that Mr. Raymond urged, viz. that 
the time of his death related only to the ventre ſa mere; and then it 
was no more than an uſual limitation; for the wife was not en- 
ſcint. Vid, 11 Mod. 88. and Holt's Rep. 623, 624. Andrews 
v. Stroud, 

7- Father upon his ſon's marriage /ettles lands, which he coves 
| anti 


Dre . _ 


Ss 


* * be . OY 
SO) —— AP. * ener 
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nants to be 800]. per ann. and reſerved power to himſelf to charge 

1 200. for his yzunger children. He charges the eſtate with 600 J. 

only and dies. The fon objected to the payment of 6001. be- 

cauſe the value of the lands was defective, being only 6001. | a year, ] 

which ought to be made 8091. [a year] before the charge ſhould 

take effect. But decreed that the money was well charged, the 

father having only charged a moiety of the 12001 and in caſe 

1 there were a deficiency he ought to ſue for ſatisfaction out of his 

MS. it is father's eſtate for the breach of covenant. NS. Tab. tit. Power. 
20th. 1702, Jan. * 12th, 1712. Ormibey v. Dodwell. 

8. What is expreſsly paid towards a portion ſhall be firſt ap- 

plied to diſcharge the intereſt of ſuch portions. MS. Tab. tit. 

Portions. February 17th, 1724. Lord Kingſland v. Lady Tyr- 


connel. 


[For more of Portions, ſee Charge, Deviſe, Marriage, 
Poders, and other proper Titles. 


Polleſũion. 


(A) Who ſhall be faid in Poſſeſſion of Land, of 
1 Things Real. = 


He 3 t. OF rent and common a man is in poſſeſſion and out at his 
1 will upon diſturbance made, be it appendant or in 


f t f . . 
r is groſs; and ſciſin of parcel of the rent is good to have aſſiſe of 


troſs, rent- the whole rent. Br. Aſſiſe, pl. 131. cites 8 Aﬀe. 4. 


charge, or | 
rent leck by attornmentor payment of the rent to a ſtranger, but at his election; but if the diſſeiſee 


bring an aſſiſe againſt a pernor, en be ggmits himſelf out of be ee Co. Litt. 323. b. — No 
one who has right to ſuch things 2+ art /nwi/ble and incor poreat, as rents &c. can be put out of poſ- 


| ſeſſion thereof, but only at hr: own election by a fiction of lau, in order to enable him to recover 


damage: againſt the wronzful ditiurher; for ſuch things being mere creatures of the lau, and depend- 
ing entirely upon the conſtruction thereof, are always in pen of thoſe whom the law adjudger is 
bave a right to ſach peſſaſſen. Hawk, Pl. C. 151, cap. 64. I. 45. 


Br. Seiſa, 2. If baſtard and mulier enter after the death of the anceſtor, 
. = = the poſſeſſion ſhall be adjudged in the mulier. Br. Entre-Cong- 
Kaivet.— pl. 67. cites 30 Aſſ. 51. | 
dee De ſoeat· 5 
3. If one be ſeiſed of lands, and another who has no right does 
enter into the land and continues poſſeſſion, yet does * gain 
| nothing 


djudget L 


nceſtor⸗ 
e-Cong: 


ght does 
he gain 
nothing 


Poſſeſſion. 


soching thereby, but the poſſeſſion does always continue in him 
at has the right. Bridgm. 5 7. cites Litt. Warranty 158. and 
23 E. 4. 2. and Pl. Com. 233. —Unleſs where there is an actual 
diſſeiſin. See. Mo. 694. Partridge v. Turk. 
4. When two men come upon lands and tenements together to Fer if 24%. 
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claim the ſaid lands and tenements, and one of them claimeth by one {efor dies 


zitle and the other by another title, the law does adjudge the Jed * 


poſſeſſion in him who has rightſul title to the poſſeſſion. Perk. in fee, «nd 
ſ. 218. the heir of 


the diſſeiſor 
and the difſriſer come upon the ſame lind together to claim the ſame land, the law will 
ad;udge the poſſetſion of the land in the heir of the diſſeiſor, and not in thediſſeiſee ( 455 ] 
yet the diſſeiſee habet majus , ad rem, viz. in jure to have the land, than the heir of the diſſeiſee 


dae; but the heir of the difleiſor has 4 jus in re, vis, in prfſeſſione to have the land than the 
diffzilee has, Pesk. ſ. 218. 


5. Poſſeſſion is ſuppoſed to continue if it be not avoided. Arg, 
Hard. 46. in Caſe of Jones v. Clerk.—Cites Pl. C. 193. 

6. When a man may enter or claim, the law adjudges him 
not in pofſeſſion till entry or claim. Co. Litt. 218. a.—1 Rep. 
94. b. (g.) in Shelly's Caſe.— 2 Rep. 53. b. (e.) in Chomley's 
Cate. 6 
7. By bargain and ſale for money for 3 years the Sargaines 
bef:re entry has eſtate for years divided from the reverſion, and 
2 reverſion in the vendor. Jo. 9. Mich. 18 Jac. C. B. Mitton v. 
Lutwich. ; 

8. Patronage by grant for years is in the grantee, but by grant 
of 1, 2, or 3 avoidances, the patronage is not tevered, but is 
ſill in the grantor z per Jones J. Arg. Jo. 19. Hill. 20 Jac. C. B. 
in Caſe of Standen v. the Univerſity of Oxon. 

9. After a judgment of recovery, the law judges not tenant for 
years in poſſeſſion of theſe lands till he has claimed them; per 
Archer J. Arg. Cart. 59. Paſch. 18 Car. 2. in Caſe of Geary v. 
Bearcroft. 

10. If a man bargains and ſells lands, preſently the bargainee 
has actual poſſeſſion. He may ſurrender, aſſign, attorn, releaſe z 
yet he cannot on this poſſeſſion bring treſpaſs, and ſo he has 
no actual poſſeſſion; per Bridgman Ch. J. Arg. Cart. 66. Paſch. 


18 Car. 2. 


11. Lenant at will and he in reverſion are in poſſeſſion of a 
houſe, he in reverſion is houſekeeper, yet the poſſeſſion ſhall be 
adjudged to be in tenant at will. Sid. 385. Mich. 20 Car, 2. 
B. R. Kinnoul v. Whitchcot. | 

12. A bare entry on another without an expulf;n, makes ſuch 
a ſeiſin only that the law will adjudge him in poſſeſſion that has 
the right, and ſo are the words intravit & fuit inde ſcifit. prout 
lex peſtulat, to be underſtood in ſpecial verdicts, but it will nor 
work a diſſeiſin or abatement without actual expulſion. 1 Salk, 
246. per Holt Ch. J. Trin. 3 Annæ B. R. Anon. = 


A 5 
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(B) Mo ſhall be ſaid in Poſſeſſion of Goods. 


I.CYF a heriot which is tranfitory, the law adjudges poſ-/ron 
a ure ; as of the body of a ward. Br. Hariots, 
pl. 9. cites 13 E. 3. and Fitzh. Preſcription 29. | 
S. O. cited 2. If a highwayman come up to a carrier and /ead the horſe out 
Hp oo 't of one hundred into another, this is a robbery in the firſt hundred; 
Cowper v. for the carrier was robbed upon the firſt taking. But if the car- 
Bafingitoke rier had led the horſe himſelf, then it ſhould be adjudged to be in 
Hundred. his own poſſeſſion, and no robbery till he came into the ſecond 
hundred. And if a man has money, and the malefaQtors take 
him in one hundred, and carry him into another, and there rifle 
him, this is a robbery in the ſecond hundred only; for he is al- 
ways in pofſeſhon. Per tot. Cur. and adjudged accordingly, 
Goldſb. 86. pl. 11. Paſch. 3o Eiiz. Anon. 

3. A man's pocket «vas picked in the King's Bench, and the 
thief was taken in the manner, but a key faſtened to the purſe fuck 
in the preket, and two Juſtices againſt two, that the man was 
{till in poſſeſſion of his purſe, and ſo no robbery. Goldſb. 86, 
pl. 11. Anon. | | 

4. In caſe of bailment the proprietor is to ſame purpoſes in poſ- 
ſeſſion, and to ſome purpoſes out of poſſeſſion. Vent. 261. in 
Caſe of Batmore v. Greeves. | 


C 455 ] (C) Of One, In what Caſes it ſhall be of Another, 


I. TH E poſſeſſion of ene executor is the poſſeſſion of the other. 
Arg. 3 Le. 209. cites 16 H. 7. 4. 

2. The poſleſhon of the zermer in the ſame tenancy is the 

poſſeſſion of the recoveror. Br. Aſſiſe, pl. 1. cites 27 H. 8. 7. 
3. A. has cuſtodiam parci, and the inheritance is granted 10 B. 
The poſſeſſion of A. is the c B. and if A. refuſe B.'s en- 
trance, he may break the doors and juſtify. Mo. 786. Mich. 

4 Jac. Lady Ruſſel v. Lord Nottingham. | 

8. P. Yelv. 4. Poſſeſſion of the leſſee is the poſſeſſion of the lefſor. 2 Brownl, 


—16;. : 
1 5 298. Hill. 7 Jac. C. B. Mors v. Webb. 
Jac. Free- 

ton v. Shellito.— Tho' the poſſe ſſion of the Ve is the poſſeſſion of the leſſor by operation of laws 
yet to make an occupant there muſt be a7ual prſſeſſizn, aud not a peſſeſſion by inference, diſcourſe of 
argument in law, but ſuch an occupation as the lay gents may take notice of. Ver Archer J. Cart. 53, 
Paſch. 13 Car. 2. in Caſe of Geary v. Beatcroft, cites Raft, Ent. 690. that in an action of walt, 
the queſtion was, whether ſuch an one did occupare the lands ; and the pleading is, that he did oc- 
cupy the lands and take the profits, and fo there they are ſynonimous, And afier judgment was 
given accordingly by three I. againſt Bridgman Ch. ]. and that judgment afhrm'd per three J. ia 
B. R.—2 Ley. 202. S. C.—Sid. 346. 


zee Rob. 5. The poſſeſſion of the ſervant in the maſter's preſence is the 
dere poſſeſſion of the maſter. Carth. 147. Bird v. the Hundred of 


Oſſulſton.—Cited there in Caſe of Aſheomb v. the Hundred of 
2 ; EIlthorn.— 


laws 
le of 
rt. 58. 
Walt, 
id oc- 
it was 
E J. 14 


s the 
ed of 


ed of 


In. 
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Eithorn.—3 Mod. 287. S. P. in Caſe of Aſhcombv. Flthorn.— 
D. 161. Lord North's Cafe, 3 Mod. 323.—Ow, 131. Hall 
y. Wood. | 

6. Deviſe was of knight-ſervice-land to wife for life, which was 
void for a third part, and it was enjoyed between her and the heir 
during her. life. The pofſeſhon was held joint, and that the 
poſſeſhon of one was the poſſeſſion of the other; and that tho 
tenants in common have feveral freeholds, and joint-tenants but 
one, yet it is to be underſtood that tenants in common have ſe- 
veral freeholds, but undivided, and joint-tenants have one 
undivided frechold. Per Holt. Ch. J. 12 Mod. 302. Mich. 
5 1 W. 3. in Caſe ef Fiſher v. Wiggs, cites Mo. 868. Small v. 

ee. 

7. Poſſeſhon of one jeint-tenant is the poſſeſſion of the other. The entry 


6 Mod. 44. Mich. 2 Annæ B. R. Ford v. Lord Grey. the 
| | ſion in both. 
Le. 147. Hed v. Challoner.— Per Manwood J. 264. pl. 354. Anon. So the poſſeſſion of an in- 
denture of leaſe by one jointenant, is the poſſeſſion of both; and the proving the delivery of it to the 
one is good evidence of the poſſeiſion of it by the other, 2 Le. 220. Anon. 


8. The poſſeſſion of a fruſtee is the poſſeſſion of cefly que truſt. Aud the poſe 


ſeſſion of one 
G. Equ. 235. temp. Geo. 1. Wan v. Lake. cefly que 
truſt is the 


poſſeſſion of all ; as the poſſeſſion of one tenant in common is the poſſeſſion of the ret. G. Equ. 


R. 235. | 


See Gift 
Preſentment 


(D) Nhat will * give or make a Poſſeſſion. And 8 I 
what will put a Man t out of Poſſeſſion. 


+ See Pre- 
ſentment 
(K. b.) 
1. ) Fa thing tranſitory, a man ſhall be in poſſeſſion without 4s where 
| N . tenant in 
entry or * ſeiſure. Br. Treſpaſs, pl. 169. cites 14 H. 8. 23. e 
died bis heir 
within age, the Lord ſhould have raviſ/dment of ward without ſeiſure, but not ejetmen! of ward of 
the land, Br, Treſpaſs, pl. 169. cites 14 H. 8. 23.—“ S. P. Br. Chattels, pl. 21. cites 2 H. 4. 19. 


2. If the King be intitled by office ts the land to which N. hath © 457 J 
title and right, he cannot enter upon the King; for by office the 
King is in poſſeſſion, and N. is out of poſſeſſion, and if the King 
grants it over, he cannot enter upon the patentee, the ice being in 
ferce; but he who hath a rent-charge or commen extra terram illam 
is not out of poſſeſſion, but may diſtrain the patentee, or uſe his 
common. Br. Entre-Cong. pl. 42. cites 21 I. 7. 1. 

3. If leſſee for years makes a leaſe at will, and leſſee at æuill makes 
a leaſe for years, and then he in remainder grants over his land, 
this is good, tho' the deed of the grant of the intereſt be not 
made upon the land; becauſe he is not out of poſleſſion, but af 
his election. Agrecd. Lat. 75. in Sir Thomas Fiſher's Caſe. 


Vol. XVI. O © (E) Fa- 


457 Poſſe ſlon. 


(E) Favour'd, By Acceſſion of Right. 


HE right waits upon the poſſeſſion. As if the ſon and s 
frranger diſſoiſes the father and the father dies, this right 
infuſes itſelf into the poſſeihon, an! changes the pofleſhon ; and 
ic is a releaſe in fact by the father to the ſon. Arg. Godb. 310. 
cites 11 H. 7 7. 12. | 
2. 90 a diſſe 'fr die 5 ſeiſed, and his heir enters and i- Ae by 
A. and the fart diſſeiſee releaſes to A. all his right; all right 
now is in A. the ſecond diſleiſor; ; becauſe the poſſeſſion and the 
Tip * meet together in A. Arg. Godb. 3 10. cites 9 H. 7. 25. Br. 
= it. 
ber ſtat. 2 Fac. 16. peaceable paſſeſſion for taventy years tolls 
4 tr y, and after nuch poſſeſſion 4 of ations gives right, and 
there is no remedy for the fee by writ of right after {uch poſ- 
ſclnon and releaſe of actions. Jenk. 16. pl. 28. 


(F) Privileges of Poſſeſſion. 


1. POſſeſhon prevents election; as if A. ſells 1000 coard of 
wood to B. to be taken at B.'s election, and then A. or 
Aly body elfe cuts down ſome of the wood, B. cannot take that 
hich is cut down; but muſt make his grant good out of tlie 
edu ſo of eters granted; and if no wood is left for his 
eſtovers, B. has no remedy but an action ſur calc. Cro. E. 820. 
Paſch. 43 Eliz. B. R. Baſſet v. Maynard. als. Sir Thomas 
Palmer's Caſe. 

2. Luſbes cut in a common by a /lranger cannot be carrycd away 
by a commoner, where the commoner claims common of eſto- 
vers only: but 1 I: f he preſcribe S to h Av C nner. f 7710 1s creſcentes, he 
may then carry them away; and in fuch caſe the licence of the 
lord is not material ; ſor he cannot cut any himſelf, Cro. ]. 


256. Mich. 8 Jac. B. R. Dowglaſs v. Kendall. 
When no . He that has poſteſſhon has 1:47 againſt all but him that 
e TE. the very right. Chan. Caſes 25. Trin. is Car. 2. Smith v. 


„. Oxenden. 


t he ouſted one that had elder roſſeſſon, his entry is terticus; per Clench J. Cold ſb. 17“. 


4. Where the intereſt of the land is not in queſtion, a man 
5 Ly / i 101 a Aba, ſ ut 1 1 his On poleſhon. 3 Mod. 132. 
nn. 3 Jac. 2. BJ R. ** v. Webber. | 


znatus ſuit, u 2) out eu ine anv title, was not good; but ſuch plea was Nee goo1] on 2 


* 9 © le murrer, without ſhewing any other title thran poſſeſſion, a: N pe copy of the rec: 1d 
2 . . * 7 - 7 Pe v 2 . 4 a» - - 4 $ . 
458 produced in Court, cites 2 Mod. 70. Searle v. Binion. - But in tre | 6d one {riſes 
ia ſee · poſſeſſion i no jultthication without /ſErwirg 99Ww, 2 Saund. 4-1, Pear le v. bridg 


5. In 


hs vs Og =. 


Poſſeſſion. 458 


53. In many caſes, where: a man has the poſſeſſion, tho? he But _ 
I * trover ; r 
has 1 property in the gook ds, he may have treſpaſs. Carth. 85. in 1 foals 


Mich. 1 W. & NM. B. R. cites 4 Rep. Lutterel's Caſe. there are 


| many pleas 
which will ſerve, as his freehold &c. which will not in trover and converſion, Per Doderidge J. 
and judgment accord.agly. 2 Built. 134. Hoiman v. Carwithy, 


* 


i 7 7; 57 A — & , 8 n 4 
(G) Sufecient for what Purpoſes, as te Actions. 2 


Awvihment of wird ; and counted of tenure and ci valry, and 

that the plaintiF ſoiſed the ward, aul the defentant raviſh'd 
kim ; the defendant ſaid that hs held of him in chivalry, by * hich 
he ſeiſed him, abſque Ho that the plaintiff ſciſed him, or that he held 
of the plaintiff prout &c. And held that the /eifen of the ward is 
not traverſable; the reaſon ſeems to be, becauſe a man ſhall have 
this action without ter! lin of the ward; for the /aw adjudges 
Paſſeſſiau, becaule it i tranſitory &&. and therefore he omitted his 
traverſe, and they were at itſuc upon the other traverſe ; quod 
nota bene. Br. Traverſe per &c. 120. cites 24 E. 33 

2. A man may have N no has not 3 per 4 poſſeſſory 


Brigges. Br. Traverſe per &c. E 263. cites 21 E. 4. 54. 1 - 
maintain an 
action of treſpaſs, tho' rot a replevin. 10 Mod. 25. Trin. 16 Ann. B. R. in Cafe of Temp! e- 
man v. Cate. The reaſon why it is not good in avowry, is becauſe it ecmprehend's a title in 1e. 


Arg. 12 Mod. 5867. 


3. Property draws with it the actual poſſeſſion of goods where- 8. P. Br. 
upon to have treſpaſs. Lat. 21 4- in Cate of Hu: too v. Hudſon. 2 
C. eilte 
4. As if a man in London gives to me his goods in York; if . 4.25 


another takes them I ſhall have tretpats. Lat. 2 214. in Caſc of per Little» 


Hudſon v. Hudſon. ; ton; quod 
5 Danby cons 


, ce ſſit; tor 
he has property ba the gift. And this ſeems to be jaw ; for god are tranſitory; contrary of land, 
which is lcd. — Br. Treſpaſs, pl. 169. cites 14 H. 8. 23. 


5. In Treſpaſc, defendant iti by di Vg for ent ws vicel. 
The plaintitf replied Bors de hin te. Def, ndant t demurreds be- 
cauſe he ſaid, ſuch plea is not plead jable without taking the te- 
nancy upon has, and cited Co. Lütt. 1. b. But it was anfwered, 
that this is meant in cafes of alliſe and repl-vin where the title 
is in queſtion; but this being but an action of treſpals, the pot- 
ſeſſion is ſultcient to maintain the action a gal. uit any that 1 48 
not a getter title. And judgment for the plaintick. Nin. Freem. 
Rep 221. pl. 228. (bis) Hiil. 1676. Anon, 

6. Poſſeition is fulhcient 3 to maintain aim againſt 2 
tort-feaſor and a declaration upon the poſie!{lion is good. Carth. 
84. Mich. 1 W. & M. B. R. Hebblethwait v. Palins.—3 Mod. 
48. 5. C. Cro. C. 575. Sands v. Trefuſes. 6 Mod. 312. 
Tenant v. Goldwin. 

7. Inſlitution and indie, up;n a preſentment without a title 


Qo2 gives 


nl 


—_— 


+ Poſſeſſion. 


gives the party ſuch a poſſeſſory right, as he ſhall not loſe with- 
out a qua. impedit. Arg. 10 Mod. 174. Trin. 12 Annæ. B. R. 
The Queen v. the Corporation of Buckingham. | 

8. In caſe of an ejeFment, unleſs the perſon turned out, tho' by 
one that has no right, can prove his right, he ſhall not recover 
tho' this is a poſſeſſory action. Arg. 10 Mod. 177. 
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C 459 J (H) Sufficient, as 79 cher Purp:ſes than Actions. 


I. Poſeſton executed, hinders poſſeſſion executory. As if bargain 
and ſale be of land, and before inrolment bargainee takes 
feoffment; this hinders the inrolment; becauie the taking of 
the livery has deſtroy'd the uſe which paſſes by the bargain, 
Quod fuit conceſſum. Yelv. 124. Hill. 5 Jac. B. R. In Caſe of 
Darby v. Bois. 5 | 
2. Grant lands in paſſſſon. A poſſeſhon by wrong or v1 
right is ſufficient to paſs lands granted by name of lands in poſ- 
ſeſſion; as an uſual eſcape of leſſee's beaſts into a wood incloſed, 
but not leaſed to him. Roll. R. 20. Paſch. 12 Jac. B. R, 
Dockwray v. Befis. 
D. 145. b. 4. Poſſeſſion countervailes livery; ſo that a gift in tail &c. to 


269. b. pl. , - * g b 
= in 2 the leſſee at will or tenant ſufferance is good without livery and 


| 
1 
—3Le. 17. ſeiſin. Noy. 56. Cooper v. Columbell. 
4. Tenant for years cannot make a leaſe «vithin the ſtatute of 

uſes, and by this means to give poſſeſſion to the defendant to e 

make him capable of a releaſe of the reverſion; per Powell J. * 

Lutw. 570. Hill. 9 W. 3. In Caſe of Chaloner v. Davis. 

J 


See F) pl. | 
"= nn (I) Pladings. Poſſeſſionatus fuit. j 
cg | 0 
3 1 N treſpaſs the defendant ſaid that he leaſed ts F. N. for life, w 

who alien'd in fee to the plaintiff, by which he entered; and th 

the * ſaid that he ne aliena pas ; and per Cur. this is a good to 

anſwer; for per Finch. he has title againil all by his poſſeſſion, a 

except againſt the plaintiff ; and when the plaintiff has ſhewn pc 

cauſe of entry, and the defendant has travers'd this cauſe, this pe 

is ſufficient. Br. Titles, pl. 6. cites 40 E. 3. 5. | co 

_ 3 2. In treſpaſs for tabing of his cattle, the defendant pleads that N 

vic he was poſſeſſed of Black-acre pro termins di venſarum onnorum ad- 

Av ac- Func © adbut vcntur, and being ſo poſſeſied, the plaintiff's cattle Pic 
ag were doing damage, and he diſtrain'd them damage feaſant there, ch: 
eee and fo juſtifies the taking &c. The plaintiff demurs, and afhgns tre 
nn. Ipecially for cauſe that the defendant did not particularly ſet forth con 
Wire the commencement of the years, but only that he was poſſeſſed of an Jud 
LC, acre for a term of years to come; and regularly where a man anc 
5. S. C.— makes a title to a particular eſtate, in pleading he muſt ſhew this 
4 they the particular time of the commencement of the title, that the acti 


plainti® 


plaintiff may reply to it. The Ch. J. and the whole Court held tock this 
that the plea was good. 2 Mod. 70. Paſch. 28 Car. 2. C. B. 2 
Searl v. Bunion. plaimiff 

brings an 
ation for the land, ar doing of a treſpaſs upon the land, he is ſuppoſed to be in poſſeſſion ; t if he 
will juftify by virtue of any particular eſtate, he muſt ſhew the commencement of that eſtate, and 
then ſuch pleading as here will not be good. But when the matey is collateral to the title of the 
land, and for any thing which appears in the declaration, the title may not come in queſtion, ſuch a 
juſtification as this will be good. In this cafe no man can tell what the plaintiff will reply; it is like 
the caſes of inducemeuts to actions, which do not require ſuch certainty as is neceſſ:ry in other 
eaſes, 2 Mod. 70. Searl v. Bunion.—So where an action is brought for a ruſ:nce, and he intitles 
himſelfgenerally, by ſaying he is poſſeſſionat. pro termino annorum, tis well enough, and he need 
not ſet forth particularly the commencement, becauſe he doth not make the title his caſe; for 
which reaſon judgment was given for the defendant. 2 Mod. 71. Searl v. Bunion.—But it has been 
fince adjudged that poſſeſſionatus tuit is nut good, being pleaded in bar. Hill. 12 W. 3, Lutw. 1492. 
Pell v. Garlick.—S. P. Lutw. 1161. Fowkes v. Joice ; but no judgment. 

One can't plead his poſſeſſion in bar without more, except it be in the caſe of Lattery, where it 
may be meerly collateral ; and the true diverfity is between a declaration and a e; for one may 
tount upon his poſſeſſion without more, but not juſtify by virtue of it; for you can never give poſ- 
ſeſſion in bar without making a title. Per Powel J. 12 Mod. 508. Paſch. 13 W. 3. in Caſe of Pell 
v. Garlick. 


3. Action upon the Caſe, in which the plaintiff declared, that | 460 J 
the firſt day of May in the firſt year of the preſent King and | 
Queen, he was poſſeſſed of a houſe from which a courſe of water 
per & trans the garden of the defendant currere debuit & debet 
Sc. The Court gave d for the plaintiff, Niſi; but an ex- 
ception N cauſe he does net ſay that the water ever 
ran from the houſe, or that he was poſſeſſed of it, but only that de- 
buit, the Court ordered it to be put into the paper again, & ad- 
viſare vult; and afterwards this being a poſſeſſory action, it was 
ruled to be well enough. Skin. 316. Paſch. 4 W. & M. B. R. 
Jackſon and Savage. 

4. If it appears that the defendant is in peſſaſſon, in ſuch caſe 
the plaintiff ought to intitle himſelf; for he who will intrude and 
diſturb my poſſeſſion, ought to ſhew a good title to do it; but 
where the action is brought againſt a tort-feaſor, not in poſſeſſion, 
there it is ſuſhcient for the plaintiff to ſhew a poſſeſſion, and not 
to ſhew any other title, and by this give the defendant, who is 
a tort-feaſor, an opportunity to diſpute his title, but to ſhew a 
poſſeſſion generally is ſuthcient; and if the defendant will com- 
pel the plaintiff to ſhew a title, he may do it by his plea, and 
compel him to make title in his replication. Arg. Skin. 622. 
Mich. 5 W. 3. B. R. In Caſe of Stroud and Birt. 

5. Plaintiff declares that he was poſſeſſed of a tenement and a 
piece of land, to which he ought to have common levant and cou- 
chant upon his tenement in &c. and that the defendant had en- 
tred and made diverſe holes in the acres, and flored them with 
coniet, ſo that &c, The detendant demurred to the declaration, 
Judgment for the plaintiff in C. B. and a writ of error brought, 
and error aſſigned, that the plaintiff had not entitled himſelf to 
this common, but only ſaid pefſe//tonat. & habere debuit; but the 
action was adjudged to be well brought, it not appearing that 
the defendant was in poſſeſſion, but only a tort-feator. The ac- 
tion was adjudged to be well brought upon the reaſon and au- 
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. thority of ST. Johx AND Moops's Car; but it would have 
been otherwiſe if it had appeared to be the land of the defend- 


ant. Skin. 621, 622. Stroud and Birt. 
6. Ns ſue can be, or ever was, taten upon a poſſeiſion only, 


viz Poſofronatus + vel 2 Sc. Carth. 445. Patch. 10 W. 3. B. R. 
Silly v. Pally. 


[For more of Polleſſen in general, ſee Entry, Prapertp, 
K13y!, Seiün, Cretpars, and other proper Titles. J 


Poſſib;!ity, 


(A) Poſſibilities. JYhat ſhall be ſaid to be ge; 
aud how confider'd in Law. 


3 Maxims x, Pu pet diſſalutionem executtonis nunguam reviviſcitur, 
ſu Ca. 

nee pe executionem flatus lex non patitur paſſibilitulem. Roll. 
febilitaiis R. 321. 3 3 Bull, 108 
dex non pa- | 
t tur; as if land is given to 2 man and 10 = women, and the heirs of weir bodies. Per Coke 
Ch. J. _ Buif. 108. cites 44 E. 3. F uh. tit. Tails, pl. . end ruted accoicingly, that where land 
Was given to two men, and two 8 _ to the heirs of their bodies, it was but lor lite. 


461 2 2. Poſſibilities are two-fold, viz. poſſbilitas remota, and pro- 
A g I. = pinqua. A pollibility which tfhall make a remainder gocd, muſt 
—_ 1 N be a common poitibility, and pctentia propimngua, as death, or 
a cen. dying without iſſuc, or coverture, or the like; and not a remote 
ton! in poſſibility, which ſhall not be in: ed by common intendment 
e bebe to happen. 2 Rep. 51. a. Paich. 30 Eliz. per Cur. in Cholm- 


time of the 


limitation ley's Caſe. 


of the re 
:oid, tho“ ſuch be erected afterwards during the particular eſtate ; for this was potentia 


mMainder ! 
remeta. I id. 51. 2. b. And favs this diveriity we appears 10 the common cafe in our books, Viz. 


If a leaſe be made for life, the remainder ts the ri 851 heirs 7 * F. this is good; for by common 
i tlity I S. may die during the lite cf tenant * lite. But it, at the time of the limitation of 
the remainder, tere be not any ſuch J. S. but during the life of ihe tenant for life J. S. is born ar 14 
dies, his heir never Ot all enter, as i, aerced in H 7. 3. b And in 1c L.. 3. 4“. the Cale was 
vied to K. he granted aud rendered the tenemer.tsto one |. and V. his teme tor their 
the remaincer to the right heir of |. and in truth at 


[>] 
+= 
© ed 


that upon fine it 
. 

1122 * 2 „ * 8 * . 7 ! 
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the time the fine er ed, J. had not an) ſors named CG. bu. after he had iſſue named ( and died. 
And in piæcife againſt M. it was adjudged, that C. Wall not take the remainder in tail, becaute He 
which another, who was right heir of 


was not bern t the time oi the fic.e levied, but long atter; by 
by jucgment of the Court was received; for when J. had n«t any fon named C. at the time of 


che tine lev: » the law Goes wot expect mat Le thail have a fon named C. alter; for this 18 
potcutia TEL, 
3. In 


. 


n 


BD 
Sa 
3 
* 
4 * 
* 
* 
* 
40 
% 
1 
, 


Poſſibility. 461 


3. In præcipe quod reddat againſt an abbot of land which is of 
their foundation, it is a good challenge to the array, to ſay, that 
the ſounder was ſheriff, and the array is made by him or his batlitt, 
for the poſſibility which he has to have the lands if all the monks 
ſnould die. 21 E. 4. 63. b. pl. 33. per Vaviſor. | 
4. Covenant t und ſeiſed of land which the covenantor has 
not at the time of the covenant, tho' he purchaſes afterwards the 
land, yet no uſes will ariſe. Cro. E. 401. Trin. 37 Eliz. B. R. 
Yelverton v. Yelverton. | 
5. Poſſibilities which perhaps ſhall never happen, ſhall not bar 
preſent and due debts upon a bond. Arg. Bridg. 80. Hill. 13 Jac. 
cites 5 Rep. 28. b. Harriſon's Caſe. 
6. There cannot be a poſſibility vp2r a poſſibility by the rules of 10 Rep. 58. 
law. Arg. Cro. J. 461. Hill. 15 Jac. B. R. In Cafe of Child v. 5 in Hams 


. pet's Caſe, 
Baily, Cro. . 


£77. Mayor 


&c. of London v. Alford, —Pollex. 3. a. Pearce v. Reeve.——3 Rep. 75. Lori Stafford's Cale. 
2 Chan. Rep. 237. contra. That there may, and that in t every executory deviſe is ſo, Per 
Lurd Chan. Nattingham, 34 Car. 2. In the Duke of Noriolk's Caſe. 


7. The law reſpeTs preſent benefits more than future poſſibili- 
tics. Arg. Cro. J. 481. Paſch. 16 Jac. B. R. cites 5 Rep. 25. 


(B) Grantable over, In what Caſes. 


I. () NE yointernant bargains and {cells all the land, the other join- So if a jainte 


tenant dies before inrolment ; yet but one moiety {hall 1 coves 
navits to 


paſs. Mo. 776. In Caſe of Whitlock v. Hartwell, cites 2 E. 6. d jeifed 
Brooke. 22 


moiety of his companion after his death, no uſe ſhall ariſe, becauſe 'tis onl, a bare poſſibility. 
Noy. 14. Whitlock v. Hartwell, 


2. Leaſe of land and 1900 ſleep for 11 years, and leſſee co- 
venanted at the end of the term to leave 1000 ſheep between 
two and four years old. They are not grantable over during 
the term; per tot. Cur. And per Windham J. If I leaſe ſheep 
to A. for two years, now upon ſuch leaſe ſomewhat remains in 
me; but that cannot be properly ſaid a property, but rather the L 452 ] 
7 Mibility of a property, which cannot be granted over. Le. 42. 
Mich. 28 and 29 Eliz. C. B. Wood v. Foſter. 

3. A coþyhold was ſurrendred to the uſe of another in tail, and 
the ſurrenderor had iſſue three daughters and dies; and one 
ſurrenders in fee; and agreed, that if this was but a poſſibility, 
it could not be conveyed to the other by a ſurrender. Arg. 
Roll. R. 318. cites 33, 34 El. Gravenor's Caſe. | 

4. Fine by A. to the ute of himſelf for life, remainder to his Mo. 634. 
wife that ſhould be at the time of his death for life, remainder to the & C. 


a f . 7 that War 
ſon of A. in tail. A fre levied by A. and his wife, who after= burton. 


wards ſurvined him, and other uſes declared is no bar to her, be- Walmlley, 
tauſe it was ungertain who would be the perſon; but had the duet Cura 


004 perſon 


he id that ay 
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was barr'd perſon been certain, there perhaps, notwithſtanding it was but » 


13 poſſibility, it might have been a bar. Per two Juſtices. Cro. 


derſon and E. 826. aſch. 41 Eliz. EE B. Wells V. Fenton. 
Kingimill 
held, chat the fine had extinguiſh'd the uſe by prevention.— Pl. C. 562. b. 563. Arg. 


A poſſidili- 5- A poſſibility cannot be transferred to another. Per Berk- 
ty may © ley J. Cro. C. 477. Trin. 13 Car. B. R. In Caſe of Baker v. 


trarniferr'd . 

by —_ ma- Wills. 

len or e- . | 

{eraſe to him who has the en of the land; per Croke J. and cites 4 Rep. 64. Fur wood's 
Cast, and 10 Rep 38. a. LawrertT's Cass.——Cro. Car. 479. Baker v. Willis, —— Ch. Prec. 
484. Hill. 1717, in Cafe of Pinbury v. Elkin, —A notion has obtained at law that tis not aſſignable, 
but no reaſon tor it, if 1t were res integraz but the law allows it to be releaſed. Per Cowper K. 
2 Vern. 553. Mich, 17-6. Thomas v. Freeman. 


6. Quzre, Why the tru? H a poſſibility in the remainder of a 
term is diſpoſable over, and the poſſibility in intere} in the re- 
verſion is not aſſignable? Chan. Caſes. 9. Hill. 13 and 
14 Car. 2. In Caſe of Goring v. Bikerſtaff. | 

7. Cœhy que truſt of a ſurplus has no power to ſell the eſtate or 
thing out of which the ſurplus is to ariſe, it being but a mere 


poſlibility. See Chan. Caſes 175. Trin. 22 Car. 2. Backhouſe v. 


Middleton, and 208. Trin. 23 Car. 2. Lord Cornbury & Ux. v. 
Middleton, | | 


(C) Releaſed or Diſcharged, In what Caſes. 


1. Poſſibility a ie cannot be releaſed or diſcharged. Arg. 
1 Rep. 99. In Shelly's Caſe, cites 3 El. Wood's Caſe. 

The daugh- 2, Leſſee for years 17 * his term to his wiſe, it the lived fo 
—— . long; and if ſhe dy'd, then the refdue to his duughter awhich 
teren, but bauld then be unpreferred, and dy'd ; his daughter unpreferred re- 
"tis fe h as ſegſed to her mither all her right in the ſaid land. The mother 
1 dy'd within the term. The releaſe ſhall not bind the daughter; 
granted. Per becauſe at the time of the releaſe ſhe had no title. Arg. 4 Le. 


| 3 8 135. ſays it was fo adjudg'd 23 Eliz. in Falſor's Caſe. 
Uiihs 
130. cites Pl. C. 524, b. Welkden v. Elkington, 


3. If an award be that if A. give B. at Midſummer a load of 
hay, then upon the delivery of it B. Hall pay 10/7, In this cafe the 
101. cannot be releaſed before the day; for it reſts merely in 
poſſibility and contingency, whether it ſhall ever be paid; for it 
is only a duty on the delivery of the hay, and not before. Yelv. 
215. Hill. 9 Jac. B. R. In Cafe of Bridges v. Einon. 
DL 463 J 4. Conufor of a fine of land in ancint demeſne at.commen law re- 
S. C. and P. leaſes ſa conuſee in paſſeſſian by his deed, or conlirms his eſtate by 


1 his deed the conulee ſhall retain and have the land, tho' the 


Caſe of fine be annulled; becauſc the relcaſe or con{.rmation wade to 
_ v. him in poſſeſlon makes ls citatc firm and rightful againſt re- 
And yet of- IcÞ.ior and his heirs. 10 Rep. 50. cites F. N. B. 98. and ſays 


this 


EY 


2 


Poſſibility. 463 


this opinion was affirmed for good law per tot. Cur. in Lam- ter the fine 


: levied the 
pet 8 Caſe. conuſor had 


not any right 
in the land, but only poſſibility to have the land again after the fine ſet aſide by writ of delt u be 
brought by the lord of whom the land is held. 10 Rep. 50. a. Mich. 10 Jac. in Lampet's Caſe, 


5. A future right or poſſibility which may be releaſed, muſt 
have foundation and original inception, and muſt be a neceſſary 
and common poſſibility. 10 Rep. 50. b. Mich. 10 Jac. Lam» 
pet's Caſe. —Cites 2 Rep. 51. Cholmley's Caſe. | 

6. A releaſe cannot be made when there is an uncertainty in the 
perſon, as leaſe for life, remainder to the right heirs of J. S. If 
leſſee is diſſeiſed, and the eldeſt ſon of J. S. releaſes to the diſ- 
ſeiſor, and after J. S. dies, the releaſe is void for the uncertain- 
ty whether he ſhould be right heir at his father's death. 10 Rep. 
51. Mich. 10 Jac. in Lampet's Caſe. 

7. The law has allow'd releaſes of rights, which are in the 
nature only of poſſibilities, that a man may releaſe t him that 
has the poſſeſſion a poſſible right only, tho? it does not allow him 
to transfer or convey away to a ſtranger ſuch a right, and that 
is the reaſon the law allows a man to releaſe an executory intereſ 
in a term which he has deviſed to him, and is in the nature 
only of a poſſibility ; but yet he cannot aſſign it away to a third 
perſon, tho' he may releaſe his right to the poſſeſſor of the land 
by way of extinguiſhment; per Ld. Ch. J. Trevor in delivering 
the opinion of the whole Court. 11 Mod. 152. Hill. 1707. 
C. B. in Caſe of Archer v. Bokenham. 

8. A. deviſed to M. his auiſe for life, and after her death 4% B. 
and his heirs, provided if C. within 3 months after 1M.'s death pay 
to B. 5ool. then to C. and Lis heirs, C. may releaſe or extinguiſh 
his right; per Cowper C. and the Maſter of the Rolls. Ch. 
Prec. 486. Paſch. 1718. Markes v. Markes. | 


D' Deviſed. In what Caſes. 


1. 1 Origage by A. to B. for payment of 1001. to B. or his 
heirs ſuch a day, and before the day of payment B. deviſed, 
that if A. pay the 100 J. J. S. ſhall have it. Per omnes J. this 
devite of this poſſibility is not good, contra to 12 E. 2. Fitzh. 
Cond. 9. 3 Le. 125. pl. 244. C. B. Hill. 29 Eliz. 
2. A. poſſeſſed of a term, deviſed the fame after his wife's S. P. and 


death to B. his ſor, and made the wife executrix who proved the tho” the ext 
cutrix and 


will and confented to the {egacy: Afterwards H. by will gave the qeritee for 


lands to C. and died, living his mother. The mother, after B.'s life afligned 
death, by her will gave the lands to J. 8. Ld. Keeper decreed e tem 


over to A 


the lands to C. the deviſce of B. Pollex. 44. 16 May, 16 Car. 1. granger in 


Veizey v. Pinwell. | erutt tor her 
ute, and fo 
to deſtroy the poſſibility, yet 1.4, C. Elleſmere decreed that the poſſibility was founded upon a truſt 
chat the executor ſhould preſerve the leaſe, fo as it might go according to the will, tor performance 
W hereof the executor is a truſtee, and theretore B. is ceſty que truſt, and that though the poſſibility 
de not grantable nor dev iſable by the rules 0: law, yet toe w/e ce que truſt may declare bis wi 
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as ceſty que uſe might of lands before the ſtatute of 1 R. 3. and fo the wil! of B. amounts to 4 de- 


claration of the ni, and ought to bind the executor truited. io. 206, $07. Mich. 5 Jac. in Cane. 


Cole v. Moor. 

S. P. And Ld. C. Parker decreed, that the adminiftrator Je bonis non &c. of B. aſſign over the 
term (the deviſee for }:fe being dead) to the deviſee of B. the deviſee of C. Mich. 1719. Wamw's 
Rep. 572 to 577. Wd v. ſexyl and A done. 


„J. S. deviſed to B. and the heirs males of lis body, and 
= want of ſuch iltue 72 the heirs of B. in tail male, and for default 
Ec to C. a EE: pers. C. during A. life deviſed the lands to D. 
Decreed the lands to D. Fin. R. 303. Hill. 31 Car. 2. Pitcairne v. 


Brace, Werler & al. 

4. A. de riſeg land to B. and his pony in truit for C. and the 
heirs of her body, _—_ or <vant of | uch iſſue the land ts be conveyed 
to D. and his hiirs D.. * lands to J. S. and dy'd, and 
then C. dy'd without ie, yet Chancery would not make good 
the dev iſe by D. but refolved that D. had no eſtate devitable, 
but a mere pollibility during the life of C. or any of her iſſue. 


- wt 


3 Lev. 427. in Canc. Trin. 7 W. 3. Biſhop v. Fountain & al. 


For more of Poſũzility in general, fee Deviſe, Grant, 
Neleale, and other proper Titles.) 


(A) DPoſted. 


1. II was ſaid, that a man ſhall et aver againſt a poſtea in the 

Kinz's Bench or the Common Plcas, to ſay, that it was con- 

trary te the verdidt; mir {ſhall he be received to lay, that the 

Judges gave a judgment, and 7/e Clerks have entered it contrary 15 

the judgment ; but «theraviſe it is in Court Barons or other ba 

Courts, not Courts of Record. Ow. 49, 59. Paſch. 36 Eliz. 
Anon. cites 10 E. 3. 40. 


Jenk. 216, 2. Where the Judge that took the niſi prius dies before the, 


59. The erurn ef the poſtea certify'd, the Clerk of the Aſhſes may well 


Clerk may 
certify it, certify it, or the executors of the judge upon certiorari direct- 


ugh hs ed to them for this poſtea. Jenk. 174. pl. 44. cites D. 163. 


— e is de 
termine; for he was ſworn to execute the * office. —Clerks of afliſe and afl>ciates are to make 


re turn of p oſteas, and deliver thrm 19 the praihorviaries on the quarts die . of the return of the 
tit ot niſi prius. Rules of Prac. ia C. B. Fatt. 2 Ja. 2. 


. Upon 1 arch of the notes of the ſpecial verdict it appears 


livery and ſeifin was found, But the Clerk of Aſliſe had omitted 
that 
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that in the entring of the poſtea. Reſolved by the Court, that 


the Clerk ſhould amend the poſtea, and then the record ſhould be 


amended accordingly. Noy. 118. Hill. v. Prowſe.—cites 
4 Rep. 8 2. 

4. I he Court may ſtay the bringing in of the poſtea, and entring 
up 5f judgment upon a verdict, if they find cauſe to do it, viz. for 
ſome undue practice in the procecdings to the trial, altho' the 
plaintiff's cauſe was good; for it is not enough to have a good 
cauſe, but it muſt be alſo legally proſecuted. 2 L. P. R. 338. 
tit. Poſtea, cites Mich. 22 Car. B. R. 

5. Errer to reverſe a judgment was afſign'd in the poſlea, be- 
cauſe it was not faid, that the Fuſtice of Aſſiſe afſociato ſibi Sc. as 
it ouglit to be by the ſtatute. Roll Ch. J. ſaid, The Juſtice of 
Aſfiſe may have a ſpecial commiſſion to go the circuit alone, and 
then it muſt not be ſaid ſo; but if it be per formam flatuti, then 
it ought to be affociato.fibi &c. But the Clerk of the Aſife may 
bring in his notes by awh1ch he made ihe peſtea, and amend it by them z [ 46; ] 
for it is his fault to make the return to. Sty. 120. Trin. 24 Car. 
Lovel v Knatchford. 

6. Altho' the verdict given be prejudicial to the plaintiff as 
he conceives, yet he ought to bring in the p://ea. 165 1. B. 8. 
13 May. For he mult abide by the trial, bg” i? may prove pre- 
Judicial unto him, that if he will not enter the verdict the de- 
fendant may. 2 L P. R. 337. tit. Poſtea. | 

7. A poitea zs @-record of this Court zruſied with the attorney 
in the cauſe by the Clerk of the Alliſe, and the attorney is bound, 
if he be jo truſted, 7% deliver it into the office, chat the judgment 
may be entred by it by the ollicer of the Court. I rin. 1651. 
B. 5. And if he do it not, the Court will inforce him to do it. 
2 L. P. R. 338. tit. Poſtea. 

8. It is na neceſſary to annex the diſtringas unto the poſtea, 
altho' it is uſual ſo to do. Trin. 1651 B. S. for they have no 
relation one to the other. 2 L. P. R. 338. tit. Poſtea. 

9. There is 9 general rule of Court for the Clerk of the Aſſiſe 
to bring iu the poftea into this Court by a preciſe time, for ſome= 
times poſſibly he may be able to bring it in tooner than at ano- 
ther time: * if he be negligent, and return it not in con- 
venient time, the parties griev'd may move the © ourt or at the 
ſide-bar, and thercupon the Court will make a rue that be bring 
it in ſpeedily, Mich. 22 Car. B. R. to avoid farther delay to 
the party concerned. 2 L. P. R. 337. tit. Poſtea. 

10. Formerly after a nonſuit at the aſſizes for want of con- 
feſling of leaſe, entry and ouſter, the plaintiff's attorney im— 
mediately made out a 2 of pff. en: but the practice 1s ſince 
altered; ſo that now it cant be done until aſter the paſtea comes 
at the day in Bank; for it may be that there was not due 
notice of trial given; or there may be ſome other good reaſon 
ſuſſcient to ſet aſide the nonſuit. 2 L. P. R. 338. tit. Pottea, 

11. Note, that he wo moves in arre/! of judgment upon a de- The defend- 
charation mult a/wways have the roll in Court. But in this Court Ro 2 
Uicy have only 4 days after term gun lo move in arreſt of judg- rules of the 
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Court 72 ment, be the poſtea in or not, and thereupon the Court, if there be 


. * cauſe, will give day over. But in B. R. the practice is to have 
„„, 4 days to move in arreft of judgment after the poſtea come in, tho 
eb. phat it be more than a year after the verdi 7. But in this Court, after 


- - oy the 4 firſt days of the term next after the verdict, - may ſign 
id. 36. pl. 


ani if ibe Judgment, tho? it be as ſoon as the poſtea comes in. 


pear for 6. Paich. 13 Car. 2. in C. B. Anon. 

whom the a ; 

verdict paſſed, wil! no! bring it in, upon not ce given to him by the party that he intends to move in 
arreit ot julzment, the Corr, upon a motion ſetting forth this matter, will order judgment te be flaid 
uatil four days after it ſhall be brought in, that the detendant may have time to conſider upon 
recerd what to move out of it in arzeit ot judgment. 2 J.. P. R. 337. tit. Poſtea. | 


12. Poſteas on qu: tam proſecutions ſhall be delivered to the pro- 
thonotary, and not to the proſecutor. Rules of Pract. in C. B. 
Eaſt. 34 Car. 2. 

13. When a poſtea is mi/ſlaid, we often order another to be 


made by the notes in the Clerk of Aihzes book; per Holt Ch. J. 


Comb. 285. 

14. A fine was ſet on ſeveral defendants, whereas the po/?ea 
was not re/urned ; whereupon the next day upon motion the rule 
for ſetting the fine was diſcharged. 12 Mod. 206. Mich. 
10 W. 3. Anon. 

_ the 15. Once a poitea is brought into Court, tho! the plaintiff take it 
1 out again, yet it remains in poſſeſhon of the Court, and the 
Court, an Officer of the Court may command the plaintiff to bring it in; 
ebe record and the defendant may give the plaintiff notice to bring in a 
1 poſtea, in order to move in arreſt of judgment. 12 Mod. 385. 


in Court, in ” > 
order to the Paſch. 12 W. 3. Anon. 


p _—_ in aw in it, the attorney in the cauſe ought not to have tb peſea any longer in his 
cuſtody, but it 2g is remain in Court, and be filed of record in the Court. 2 L. P. R. 333. 
tit. Poſtea. 

456 J 16. If a copics be taken ont and executed within 4 days after re- 
turn of the poſtea, it is ill; ſecus if ten out within the 4 days and 
execiited after ; and if there be not 4 days in term after return of 
the poſtea, they muſt be made up in vacation before execution 
executed ; per Holt Ch. J. 12 Mod. 502. Paſch. 13 W. 3. in 
Caſe of Spurraway v. Rogers. 

17. In ejectment on the trial at the aſſizes, a Caſe was made 
and referred to the Judge of Aſſize, and he afterwards referred it 
to the opinion of the Court; and now a queſtion aroſe, in 4vhat 
manner the paſtea is to be delivered 19 the party, whether by a certiſi- 
eate from the Curt by rule to the Fudge who tried the cauſe, and 
when by his order, a whether the Court ſhould make a rule for 
the delivery thereof without applying to the Fudge of Aſſize? The 
Court, after due conſideration, made a rule for the delivery of it 
without any application to the Judge of Allize. Rep. of Pract. 
in C. B. 85. Hill. 6 Geo. 2. Makepeace v. Stevens and others. 

18. On figning judgment, the poſtea is ts be left with the clerk of the 
judgment. Rules of Pract. in C. B. Trin. 13 Geo. 2. Reg. 2. 


[For more of Poltea, ſee 1 and other proper 
Titles.] 
== Powers. 
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Powers, 


A) Powers to make Leaſes [in general.) 75 
Whom. [And Hzzw. | 


Fr. IF a man covenants for natural aſfection to ſtand ſeiſed to the * Cro. ]. 
uſe of himſelf for life, with divers remainders over, with 5 

a power to make leaſes, he cannot make leaſes to rangers for Crofs v. 

money; for the leaſes ought to ariſe upon the firſt covenant, and Fauſten- 


then thoſe ſtrangers are not within the conſideration of natural pn 
; A power to 


affection. Trin. 5 Ja. B. R. between “ 12106. and Barſe ; per make leaſes 
Curiam agreed. 1 Rep. Mildmay. 176. b. reſolved.] was reſerved 
on & De- 

rant to and ſeiſed to uſes on conſideration of natural atfection. A leaſe was made for prev ir for 
younger children. Decreed good againſt the heir for two reaſons, 1it. For that the law was not then 
adjudged in MiLDmMAyY's Caſe. 2dly, Becauſe the fon did claim by the ſame conveyance by which 
the power was limited. Chan. Caſes 26:, 264. cited by Ld. Keeper, Mich. 27 Car. 2. as decreed by 
the 14. C. Egerton, in Caſe of Prince v. Chandler, 

One covenants to ſtand ſeiſed to the uſe of himſelf, remainder of one moiety iv A. and of the other 
6 B. in tail, remainder to his own right heirs, reſerving to himſelf a power to diſpoſe of the eftate 
for life, lives, or years, for the better payment of his debts and legacies; accordingly he makes a 
leaſe for 1000 years, and well he might ; for it was his own eſtate, and therefore in ſettling it he 
eould reſerve to himſelf what liberties he pleaſed. Arg. Mo. 145. Hill. 26 Eliz. Mildmay v. 
Standiſh, 


2. So by force of ſuch power he cannot make leaſes to any Upon cove. 


ef his blood; becauſe the proviſo and power was void in the crea- a 
tion, in as much as it ꝛuas to leaſe to any perſon, as well thoſe that cannot re- 


are out of the confideration, as thoſe that are within the conſi- ſerve power 
deration. Co. 1. Mildmay. 176. b. Curia. ] 3 

| | jointures, 

or to pre ſer younger children; but hn eſtate executed, he may; per Moore. Arg. Mo. 38 1. Mich. 
36 & 37 Eliz. in Perrot's Caſe. Becauſe it was general, and not to any particular purpoſe, nor 
wpon any particular conſideration, no uſe can arile out of the covenant to ſtand ſeĩſed, as it might out 
of feoffment or fine, ſo that a leaſe made by the huſband was void, and in debt by the [ 467 J 
wife after his death it was adjudged that no rent was due. 1 Lev. 3o. Paſch. 13 Car. 2. COP 

B. R. Dorothy Chute's Caſe. Arg. Mo. 373. in Perrot's Cafe, S. P. but it may be done 
by fine or tranſmutation of poſſeſſion, if the covenant be, that the owner will ſtand ſeiſed to thoſs 
uſes. Cary's Rep. zo. cites 27 June 1602. 45 Eliz. S. P. per Cook attorney-general. Goldſb. 
173. that ſuch power cannot be reſerved by way of covenant, but may by feofſment ts uſes; and it 
was ſaid by Walter to have been adjudged on a writ of error in“ SHak1NGTON's Caſe, That if a 
man covenant with his eldeſt ſen in confideration of natural love to ftand ſciſed to the uſe of himſelf 
for life, the remainder to his eldeſt ſon in tail, with proviſo, that he himſelf might make casi ts bis 
ſecond ſon, or to any other of his kindred for 21 years or three lives, this was held good; tor they 
to whom the leaſes are to be made, are within the conſideration, viz. of the blood, and fo the uſe 
may well ariſe to maintain thoſe leaſes ; but if the proviſo had been “e mate lraſes to any mar, and 
he by force thereof made leaſes to his ſecond ſon, thoſe leaſes are void, becauſe wot within the con- 
federation of the covenant by intendment of the law at the firſt; for the law at the beginning ad- 
1 the proviſo merely void, S. C. Pl, C. 300. Trig, 6 & 7 Elis. Sharington and Pledall 
Y. Strotton. 
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See A. 2) 


een 1), 


See A. 


Sce A. 


ie of 


3. 


Hull net exceed 3 1 or 21 years, he may m 


Powers. 


3. If a man has porer to make leaſes for three lives, he cannot 
Mich. make a leaſe for gg years determinable upon three lives; for this it 
6 le. S. C. not within his power. Co. 8. MHitlock. 70. b. per Curiam.] 


by nan 
Caazent v. Wairioc x, but no judgment, but dy lays, that it is uncertaia, 


[ 4. If a power be limited to make leaſes, provided that the leaſes 
make a /eaſe for 99 year: 
if three lives ſi lang live; becauſe the power is indefinite, and the 
proviſo of reſtraint | is, that it do not exceed three lives; and a 


leaſe for 99 years, if three lives ſo Jong live, does not exceed 


Us 
— 


three lives, in as much as an eſtate for three lives is a gong 
eſtate in law than the other, which is but a chattel. Co. 8 
Ii +:t!2ck. 70. b. reſolved.) 

{5- If a man ſciſed in fee of the reverſion of. diverſe lands, and in 
demeſſie as of fee of other lands, levies a fine 2 to the uſe of the 
C9120 /ee for 15 years for a 3 confederation, and after to the uſe 


of the conufor for life of the conuſor, provided that it ſpall be lawful 


for the conuſor to make leaſes for three lives or 21 years in poſiciion, 


reſerving the ancient rent; the conuſor by this proviſo within the 
15 years may leaſe a tenement which was in leaſe at the time 


* Fol. 61. of the fine levied, but now expired, and ſo by this * deſiroy the 
—— eſtate of the conuſee for 15 years, by reaſon of the word (- 
2 P. 12 Ja. B. R. per Coke. 


See A. 3 


® Cro. 


Paſch. 
Dis B. R. 
e taken Rrictly, and'when it is limited indefinitely to make leaſes, 


24 


CounTti 35 


or SU85:ZL 
. Wror n. be charged with more than 21 years from the making of 1t. 
eee Trin. 30 El. between * Leaper and Wreath adjudged, cites Co. 6, 
Wi3k 2 lese Fitz williams, 33-1 
in reverſion, i 
and if ke mi ht m. ke a leaſe to commence at Michaclmas following, he might make it to commence 
20 years after; and it beirg a liberty and power, it muſt be ſtrictly purſued Le. 35. pl. 44- 
S. C,—3; Le. 130. pl. 184 Paich. 23 Eljz. S. C argued.—g Le. 65. pl. 180. Vaſch: 24 Eliz. S. C. 
argued, . C. cited Mo. 199. in Mourtjoy's Caſe.— S. C. cited Mo. 494. in Ld. Buckhurſt's 
Caſe. 

= 
See (S. 3) 7, Dp by ſuch power the leſſee cannot mate any leaſe in rever- 
5 Jian, but on ly! in polleſſion; for the intent was, that there ſhould 
Tin. 1 not be ans, eſtates made by him, by which any Part ſhould be 
I B. R. charged with more than 21 years. Co. 6. Fitzavilliams, 33. 

T COm. > W.. : 

Eawkins,—Cro. J 315. Hil. 15 Jac. S. C. by the name of Shecomb v. Hawking, 
See (A. 3) C8. If bars "on ſei ed in right of the ſi me, 1 aſes for 21 years, render- 
— 7. 4. 

2, ing the ancient rent according ts the flatute of 32 H. 8. and afier 
P -5) Paiic . 
1% Kn. It is enatted by a privite a, that the barn ſhall have the lands in 
[. 458 ] a te for his life, the remainder to ihe feme ' for life; and that all 
5 3 ſes an, 4 gra? ts thereof nude, or te be mad 5 by the baron tor three 
= 3 lines or 21 years, or 1%, reſerving the ancicnt rent „Hall be 2. 94 
Lale god; d. uring / uch terms ; ; the baron, by -lorce 0. U Gt , may make 

2 !cals 


[6. Lafee for life of a manor, with power to make leaſes fer 21 
* gears, cannot make a leaſe of the manor ts commence at the feaſ? if 
St. Mr: hoof next enſuing for 2 21 years; becauſe the power thall be 


and does not expreſs how, it ſhall be intended more ſtrictly, 
viz. only in poſſeition; for it was not intended that the land ſhould 


clauſ 
other 
ter. 
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a leaſe for 21 years to commence after the firſt leaſe, tho? the but“ Hun- 
firſt leaſe be not expired at the making of this ſecond leaſe z for don gung 


here u reſtraint is made to grant leaſes in reverſion, as is in the i 4 P. 
refore it ſeems it was the intent of 


D. 19. 


ſtatute of 32 II. 8. and the 
the makers to give power to make Jeales in reverſion. 


El. 357. 43-] 


force of the ſoid private act; but had the ſaid former leaſe been made by virtue of the 
the ſecond leaſe had been utterly void, cites it as the Lord Northampton's Cale, —* ! 
of Dier, 357. it is ſaid that Mounton's ſeems the better opinion. 
C. B. but uo judgment, —S. C. cited as couceived to be good. 


3 Le. 132 


[9. If a praver be fo make leaſes for liver, and for 80 years deter- 
minable upon the death of three lives, reſerving the ancient rent. 
The leflee may grant a reverſion for 80 years determinable upon 
three lives, reſerving the ancient rent where there is an eſtate for 
life in poſſeſſion, tho' the words are in rever/ron, and not of the re- 
verſion, yet it is good; for * debt lies againſt the grantee of the re- 
verſion for the rent well enough, and fo no miſchief to them in 
reverſion. 


—le. 36. 
B-caule the 
tizit l-aie 
was ia eie, 
and not 
mode by 

e ſaid fat ate, 

In the margin 


3 Le. 71. 8. C. Hill. 20 ER& 


See (A. 3) 
5. C. cited 
2 Jo. 25.— 
Goub. 95 
* 281. 

. CM 
pl name of 
PEBK TOF v. 
KEtBLE, 


M. 10. Ja. B. between Perot and Curtis plaintifls, — 
v. Cable; per Coke and Winch. 


ſerved was 

E f ts ſeaſe for * 
| o yeart in poſſeſſion or reverſion, if A. B. and C. foould ſ lorg live, reſerving the ancient rent. | 
| | He granted the reverſion for 80 years, reſerving the ancient rent. The queſtion was, Whether he 
- had purſued his authority, becauſe by the meaning of the proviſo the power was, that the conuſor of 

the fine whereupon and to whom the power was relerv'd ſhould have the rent preſently, or when the 

term did begin. But the Court were of opinion, that he had done leſs than by the proviſo he might 
, | have done; for this grant of the reverſion doth expire with the particular eſtate for lite. But it he 
f 4 had made a leaſe to begin after the death of the tenant for life, the ſame had been more than this 
grant of the reverſion. And Coke Ch. |, {+id, that the gran'or may preſ- me have au action of 
debt againſt the grantee of the reverſion for the rent. But becauſe it was not ay: erred that any of te 
ceſty que vies were alive at the time when the grantor did diſtram for the rent, jucgment in the, Priu- 
cipal caſe was reſpit-d.—Brownl. 173. S. C. by name of Dazzr v. Þ; W ſtates it thus, viz, 
Tenant in tail hath power to m- 28 a leaſe for 80 vears, it thice perſons ſo long liv e, and reſerving 
the old rent due and payable yearly ; and he maketh a grant in ioverton fer years, and whether that 
de good or no was the queſtion, t! ere being a leaſe tor life in pollett: 45 the ſecond leaſe was for 89 
years, if three ſo long live; for the matter in law, the Court held the lcale goody but for want of an 
«verment o! the life of &c. the plea was not good. 7 
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(10, If a man poſſeſſed of a manor jor 09 wears, makes his will, See (A. 6) 


> # | wh St „ 
and deviſes ts A. his wife for her 14, ts (it, lot, x od make efites out 261. % 
p 8 1 . / Y* 

of it and them, in As ample manner as I 1. ef m 250 t, if 1 * li- and; tg. and 


ing, during the ſaid term of her life ; and a ter te death of A. he chere Roll 
bf 11 i VP * Ch. J. held, 
deviſes it 7% B. his daughtcr, and. to the beth of Ret tart the 
and after dies, and A. bet ing made executor, conſents to the legacy, leaſe was 
and after makes a leaſe of a teneme * * mY of the '/ atd inanor ts C. 8 4 2 
o . Wl Jug * 
for gg years, if three lives , kn then die; this is a good Wn 


8 : to be fo in- 
leaſe againſt B. the daughter: tho' it was ohjecticd that by this terpreted, 


Ul 
body begotten, 


84444 et — — 


l 

Cauſe ſhe has only power to di! ie of it during | her life; for that all the 
irts k | 

otherwiſe ſhe may deſtroy the remainder limited to the daugh- nr Ho | 


ter. But if this thould not give power to her to make le: ies to together 3 
continue after her death, this clauſe would be merely idle and = as 
eme here 
void, and the words ſet, let, and mate lates, mean according 1 
the uſag ze of the country in Somerfetſhixe, where it was to power to 
make leaſes for lives or years, it being a manor, and he truſted mate this 


leaſe, t! 
his v. ile to diſpoſe of it in tuch n manner that lis daughter mould on: aſs 0 
have 


— — —— —16— —— ——ů —— — — 
—— —ͤ— —— 
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giving her have the poſſibility of it after the eſtates ended. Mich. 1651. 
eee between Hele and Green. Per Curiam adjudged upon a ſpe- 
the Wenn cial verdict. J 


ing is ſo; 
Without doubt the feme hath the ſole eſtate in law in her, and the power given her is but x 
reſtoring to her of that which ſhe had before by the law ; and her conſenting to the legacy doth not 
L 45 take away her power to make eltates. And this limited power, and the remainder of 
TY 2 his daughter may ſtand together; for it may be that the wife would not make ſuch a 
leaſe, and then the daughter ſhould have had the land in tail; but if ſhe diſpoſe of it, the daughter 
tall not have it. Jerman agreed with Roll. Nicholas J. held, that the feme could only diſpoſe 
of the land during her life; and that the teſtator's intent by the words was, that the feme ſhould not 
be tied to occupy the lands herfe!t during her life, but 1 diſpoſe of them. Aſl, held according 
to Nicholas, that ſhe can difpoſe of the lands only during her life; for the power 1s only given dut- 
ring her life ; and this interpretation will make all parts of the will ſtand together, better than the 
ether interpretation. Adjourned. | 


— 11. If a poxver be te make leaſes for three /ives, or 21 years, of 
Team? lands uſually letten; lands which has been three times lerten, 1s 


Roper. S P. within the proviſo. P. 2 Ja. B.) 


See (A. 5) — { 12. So land which has been twice /etten is within the pro- 
> dy viſo. P. 2 Ja. B. | 
Vaughan 


Ch. }.—Vaueh. 32. Hill 79 and 20 Car. 2. in C. per Vaughan Ch. J. in Caſe of TarsTRAM v1, 
Ror E A, and laid the words (uſually demiſed) might be taken in two ſenſes; firſt, for the often farm- 
ing or repeated acts of leafing ; ſecondly, for the common continuance of lands in leaſe ; for that is 
uſually demiſed ; and ſo land 47d for 500 years long fince is land uſually demiſed, that is, in leaſe, 
tho” it has not been more than once demiſed, which is the more received ſenſe of the words (land 
uſually demifed. )—Land which has been uſually ſet at will rendring rent is ſaid to be uſually de- 
miſed. Per Cur. Cro. J. 76. Trin. 3 Jac. B. R. in Caſe of Baugh v. Haynes. —Land uſually de- 
miſed &y copy of Court, but never otherwiſe before than by copy only, may be laid land uſually de- 
wiled. Nis. 759. pl. 10:0. Paſch. 3 Jac. Banks v. Brown. h 


— [13. But land which has been but once letten, is not within 
Fol. 262. the proviſo. Fer uſus ſit ex iteratis actibuß. P. 2 Ja. B. 


Sce (A 5) S. P. per Vaughan Ch. J. in delivering the judgment of the Court. 2 Jo. g7. in 
C. B. Tuttizau v. Roper. 


(14. If land has been leaſed by a contract from year to year for 


See (A. 5). 
| three years, it is not within the proviſo; for it is but one leaſe, 
Contra. P. 2 Ja. B.] 
See (A. 4) (15. If a conveyance be made to uſes of diverſe manors and lands, 


© —— 
* 


ied cog that is to fay to the uſe of J. S. for life &c. with a poauer to male 
Mod. 151. Jeſs of the premiſes, an any part or parcel of it, for three lives, or 
——Settle- years determinable upon three lives, ita quod ſuch rent, or more, be re- 


e 8 ſerv'd upon every leaſe, than was reſerved or paid for it within ta 


tytber, with years then next before, and fame of the land was 1t leaſed before at 
power to any rent within the baus years; he may by force of this power 
make Jeale, make ſuch leaſe of this land, reſerving what rent he pleaſe. 


ita quod ; - ; 
962. For it appears by the generality of the words that it was intend- 


1. r acre 
rent be . ed that he ſhould have power to leaſe all the land; and this 13 
8 wy ze not like to leafes to be made by force of the ſtatute of 32 U. 8. 


of the land OT 13 El. for there the intent is apparent that no land {ſhould 
and tythes be leaſed, but that which was leaſed before. Tr. 10 Car. Cum- 
rendrin 5% porford's Caſe. Reſolved by the three Chief Juſtices upon re- 


the = ference to them out of the Court of Wards, as Maſter Cholm- 
and nething ley. ſaid to me, and this concerned Maſter Chamberlain of the 


5 Cout 


Ing ſet 
Tho 
yet that 


20. 


after } 


60% r. 
Rolls. 
found, 
ton v. 
Canc. 


Vo 


r 


in 


in whoſe name the leaſe: ought to be made. 
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Court of Wards. And Sir Henry Calthorpe, the now attorney er the tithe 
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of the Court of Wards, ſhewed me the report of it, he being of is good. 2 


. ; : Lev. :;0® 
counſel againſt this reſolution. ] Walker v. 


Wa' eman. 
ent. 294. S. C. but ſays the retory was demiſed reſerving a rent, and that the rectory conſiſted 
of tiches only, and reſolved that the leaſe was good; for the /aft clauſe being affirmative, ſhall not 
reſtrain the generality of the former ; and ſays the reſolution was chiefly grounded on the Case of 
CamBEerFosD, reported here by Roll. S. C. cited by Holt Ch. J. who ſaid that tho? the words 
of the qualification are general, yet the application may be particular. 5 Mod. 38:. in Caſe of 
Winter v. Loveday.— S. C. cited Holt Ch J. 12 Mod. 151. in Cafe of Winter v. Loveday. 


16. A. had a wife and one child; B. by indenture between 
him of the one part, and A. his wife, and the children betwixt 
them begotten at the aſſignment of the huſband, of the other 
part, /ea/ed land to A. his wife and their children, at the aſſignment of 


A for years. Aſterwards ſeveral other children were born, the 


wife died, and A. aſſigned to an after-born child. But it was held 470 J | 


per Cur. that this was not within his power; and ſo adjudg- 
ed. Trin. 26 Eliz. Cole v. Friendſhip. 
17. A. deviſes land to B. an infant —A. can't appoint that C. 


ſhall leafe the land in B.“ name; but if A. had deviſed that C. 


ſhould make a feoffment, or a leaſe for life, in ſuch cate C. had 
an intereit ; for otherwiſe he can't make livery ; and none can 
authorize any to make leaſes in the name of another, but of him 
Cro. E. 658. 534. 
Trin. 41 & Hill. 42 Eliz. B. R. Piggot v Garniſh. 

18. It a power be reſerved to make leaſes by a covenant wwi!he 
et tranſmutation of poſſeſſion, Chancery will not help, becauſe the 
firſt is void in law. If upon tranſmutation of poſſeſſion, and the 


power uit preciſely followed, that is doubtful, and rather moſt 


ſtrong againſt help; for then the eftare works, and the power 
gone; and upon wills no help. Per Egerton C. 11 October, 
1 Jac. Cary's Rep. 41. Pigot's Caſe. | 

19. Where a man has power to make leaſes &c. which ſhall 8 Md. 256, 
charge and incumber a third perſon's eftate, ſuch powers are to © 9 my 
have a rigid conſtruction ; but where a power is % diſps/e of a i 


k : . ams's 
man's ozn eſtate, it is to have all the favour imaginable. 2 Vent. Caſe. —- 


3 EL „ CG:bh. 214. 
350. Paſch. 33 Car. 2. Sayle v. Freeland, — * 
4 Geo. 2. 
B. R. Fitzgerald v. Lord Fauconbetge. 


S9 where the power is reſerved to one that ſhould baue 
been heir to the «tate it the ſettlement had not been made; bui otherwiſe, in caſe of the eſtate be- 


ing ſettled on a ranger. Arg. 0. Mod, 13. Mich. 9 Geo. Lady Coventry's Cafe, 
Tho" a more tavourable conſtruction is to be put upon a power referved to the owner of the eſtate, 
yet that is to de underſtood of a voluntary conveyance, Cibb. 220, Hill. 4 Geo. 2. ia Canc. 


20. The admilting at law powers of revocation of uſes was 


 efter the flatute of uſes, but it was ſome time after that before a 


enſtrufftive revocation was allowed of; per Jekyll Matter of the 
Rolls, who ſaid that Scroopt's Cafe 10 Rep. 143. 144. was 
founded only on one authority, which was the Cafe of Framp— 
ton v. Frampton, cited there. Gibb. 218. Hill. 4 Geo. 2. in 
Canc. in Caſe of Fitzgerald v. Lord Fauconberge. 
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„ Powers. 


(A. 2) Extent theres. 


. JV HERE a man's power is limited to Ie lands fo ſpecially 

gualified, that is, to let and ſet as uſually at any time 
before, when he could not leaſe at all without ſuch tſpecia! 
power given him, he is ade barr'd from leaſing land, which 
is not ſo qualified. Vaugh. 33. Hill. 19 & 20 Car. 2. C. B. 
Triſtram v. Ballinglaſs al. Roper. 

2. A leafe within a power to demiſe in paſiſſion muſt be con. 
firued of a leaſe to commence in poſſeſſion after another leaſe 
or intereſt already created before the reſcrvation of the power, 
and net after; per Holt 2 Salk. 537. Mich. 9 W. 3. B. R. 
Winter v. Levedore. 

* 151 3. Where a gualificatian is annexed to a power of leaſing, 
Pg Mos: Willich it obſerved goes in dejiruciion of the pœauer, the law will 
382. 5. C. diſpenſe with ſuch qualification; as power ts leaſe a manor, tr 
— — any part thereof, /o as the ancient rent be reſerved; yet he may by 
thee gag: this power leafe the ſervices parcel of the manor on which no 
which the rent Can be reſerved, otherwiſe the expreſs power would be de- 
powermizht feared, Per Holt Ch. J. Carth. 429. Mich. 9 W. 3. B. R 
i Winter v. Loveday. . 

B. acd S. | : 

mentonee lifkew'fe in the ſettlement; and even as to the manor the power is not wholly void; 
for be moy thereby leaſe the rents and ſervices, e xe rent can be reſerved thereout, Per Ho: 


Ch. J. 12 Mod. 151. S. C. 


% 


- 
- 


and P. 


[ 47! 1 (A. 3) Where the Power is purſued. In re/pelt of 
See (A) pl. * 0 3 

do 4s 6. 7» the Tears or Lives limited. 

But if a 1. POWER in uſes to make leaſes not exceeding 99 years 
8 tempore cenfeftionis ; he leaſes for 50 years a die confec- 


2wer #23 - . * 0 5 0 10 
Poke daf tionis, it is not good. Mo. 733. in marg. cites 34 Eliz. Har- 
ſo as the court v. Poole. 
fame dy wot 
exceed 99 years a confe@ione, iſ he makes a leaſt for bo years ta commence 2 years after, it is good ; 
for he docs not excced the number of 00 years trom the making the leaſe. And. 274. Mic. 
33 Eliz. in Caſe oi Harcourt v. Pole and Seles. 
2. A. made a einture on M. his wife, with power 1% male 
lea es for 21 years in pat ſſan. A. died; M. married J. S. and 
ad - VU MA 7 
then J. S. and M. made a leaſe to commence in preſents of land, 
ſome whereot were in leaſe before, and ſo the lands not in po- 
ſeillon. As to the executing ſuch power by the wife and her 
ſecond huſband, it was held well executed ; but that by thit 
* Cro. J. power a lcafc could not be made of lands * not in poſſeſſion. 
Som % Hill. 14 & 15 Car. 2. in Canc. Per Lord Chancellor, aſliſted 
Wieser - 3 8 wp. . 1 
by Bridgman and*Hale, Sid. 101. D. of Buckingham v. Lc 


Hawkiui. 
' Antrim & Ux. 
3. R. 


240 & 8 & *; 


© Sa 


2 y >... 


a1 


Sn K=& 1 


perſons or any of them ſhould 2 long live. 


Powers. 
3. R. ſciſed of lands in fee made a leaſe for 99 gears, if three * 


R. levied a fine thereof 
t the uſe of A. for life, the remainder to B. for life, the remain- 
der to C. in tuil; proviſo that every of them may ſucceſſively make 
leaſes for 99 years, or three lives in Hin, or for two lives in 

polſeſſiau and one in reverſten, or for aue life in palſaſſian and two in 
revetſion; during the firit term A. made a ets tor life to the 
defendant. Keeling ] inciined that this leafe is within the 
power for the ſettlement being on!y ot the reverſion, a preſeat 
Icaſe of the reverſion is within it. Windham aw Twiſden 
held that the ſettlement being of a reverſion, if the words of 
the power had been general to make leaſes, leaſe gf {he rever/ion, 
or leaſe in rever/;on had been within it; but the power being ex- 
preſsly to m- ake teaſes in poticthion, this leafe in reverſion is not 
within it. Sed adjornatur. Lev. 167. 168. Prin. 17 Car. 2. 
B. R. Opy v. Thomaſius. 

4. A. tenant for life, with power 75 leaſe for three lives, re- 
mainder to B. his ſon, remainder to the rig'1t heirs of A. in fee. 
A. made a leaſe for three lives, and died, and then living thoſe three 
lives, B. made a leaſe for teuo lives. Reſolved that this leaſe in 
reverſion by B. is not good; for now the premiſſes are charged 
with five lives inſtead of three. Carth. 257. Hill. 4 W. & M. 
B. R. Simmonds v. Cudmore. 

5. Power t9 demiſe for one, tus or 46 orte lives in p3ſſcfſizn, or in re- 
verſion for one, two ar three lives, or thirty years, or tor any num- 
ber of vears determinable on one, two or three lives, fo as ſuch 
demiſe be not of the demeſne laads. He may make a leate in 
rev er ſion for thirty years abſolutely 5 by virtue of this power, becauſe 
the limitations and reſtrictions are divjoined, and the latter part is 
carried on by way of enlargement of the power; per 3 J. contra 
Rokeby J. 2 Salk. 537. Mich. 9 W. 3. B. R. Winter v. Love— 
day. 
Fer Holt Ch. J. Arg, Carth. 4: 


becauſe a freehoid cannot commence in futuro. 
Winter v. Loveday. 5 Mod. 383. >. C. 


6. Where there is a power given to make lenſes iu Paſſaſſion 
and reverſton, in ſuch catc if a leate be made in poll on, and 
afterwards ſome life drops, he can't make a new legt in rever- 
109 of the fame lands, becauſe his power is executed by making 
the firſt leaſe. Per Holt Ch. J. Carth. 429. Mich. 9 W. 3- 
B. R. Winter v. Loveday. 
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Td. 260. 
Ss... ſays it 
was ad mit- 
ted not to be 
Within the 
power, But 
judgment 
was given 
upon ano 
ther point, 
viz. hat the 
ga e was not 
2voidable by 
conutee of & 
nine levied 
by te ant in 


This power 
to make a 
lea'e in re- 
veriion muſt 
be taken to 
be a eaſe of 
the reverſion 
itſelf, and 
tot 4 Con- 
current 
leaſe ; and 
it cannot be 
otherwile, 


9. in Cate of 


(A. 4) Where the Power is purſued in reſpe of { 472 ] 


the Rent reſerved, Ancient Rent; 


I. WER reſerved to make leaſes, referving Jo much rent or 
profit as had formerly been reſerv'd upon every demiſe for 


21 years, or tlirce lives in poſſe ſlion only. It was held, 1. That 
P p 2 lands 


See (A) pl. 
15. Ses 
kent, 


— 


* „ 
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® Power to 
grate leajes 
reſerving 
fact yearly 
rents or 
ore, as the 
Jane were 
then let at. 
Lands de- 
miſable by 
this power, 
mu be 
lands then 
in leaſe, on 
which ſome 
reat is re- 
ſe ved, and 
a leaſe of 
the capita! 
meſuage, 
without any 
rer.t re- 
ſerves, and 
which was 
not ia leaſe 
at the time 
of the power 
yelcrved, is 


not a good leaſe. $ Mod. 249 Paſch. 10 G-0o., Baggot v. Oughton,—Vaugh. 35. 


Dowers. 


* lands in poſſeſſion of Fefe may by this power be demiſed with- 


out rent. 2. If ſeveral parcels are demiſed in one leaſe, as here, 
and ſeveral rents upon each of them, and ſome more and ſome 
leſs than uſually before or at the time of the feoffment, but the 
intire rent or profit 1s reſerved in the whole, yet it is not good 
for thoſe which have leſs rent put upon them, tho' it is for the 
others. 3. Here one piece of land was demiſed :th another, and 
no more rent put upon it; and held not good, tho' it don't appear 
that any thing had formerly been reſerved to the lord, but 
ſomething given to the bailiff for the other. 4. In former leaſes 
the coppice- woods had been reſerved to the lord in a piece of 
land called the Park, and 40 l. rent was reſerved for it, but now 
is demis'd for the +/ame rent, with canpices added; and this was 
not inſiſted upon, becauſe void for the other point; and for the 
coppice it ſeems leſs profit in this cafe, tho' perhaps rent is not 
retervable out of rhem, and the power is, that the ſame rent or 
profits ſhail be referved. 5.1f the bail: F demiſe a farm, and re- 
ſerve part to himfel/, and raiſe the whole rent to the lord of the re- 
/idze of the land, this is not in rent or profit to the lord formerly 


reſerved. Clayt. 99. Aug. 23. 1641. Campian v. Thorp. 


Affirmed per 


r BS Lon A fe 


N mo SY 
* e 


tot Cur. on 2a further argument, and aftetwards affitmed by Lord Chancellor, and affirmed after- 
wards in the Houle ot Lords, & Mod. 321.5. C. + A leaſe by virtue of a power was made of 
the land iner alia r:ferving proinde the rent of bs. per annum, and aver that the ancient rent wat 
67. per anrum. Tiiiszwas objected to be no good relervation ; tor that the rent itſues out of other 
lar 18, as well Nd laud within the power, aud ſo cannot be ſaid to be the ancient rent refe;ved upon 
that; but the Court ſaid it might be intended that the irrer alia miglit comprehend nothing but ſuck 
thines cut of which a rent could be reſerved, and then the 6s. was reſerved oily tor the land within 
the power : however the preinde might realonably be reterred only to the land within the power, 
and not to the inter alia, and that a diftinct retervation might be for that land Aud ſo judgment 


Was given tor the plant the letlor. Vent 3:9. In. 31 Car. 2. How ». Whitheld, B. K. 


2. Power to make leaſes for 21 years, rendring rent 101. 
er annum payable at Michnelmas er twenty days after; and 
made a leaſe for 21. years, rendring 101. rent payable 
at Michaelmas, no judgment whether the power was well 


purſued. Allen yo. Mich. 23 Car. B. R. Ludlow v. Beck- 
with. | 
3. One by virtue of a power makes a leaſe, and re/orves favs 


parts in three of the improved wolve os a rent, without mentioning 
any ſum certain, ſo as the rent is uncertain, and lies only in 
*verment, which if aver”d by tle plaintiff at Jaw and diſproved, 
he would be nonfuited in any action. The Court declared it a 
good Icaſe, and decrecd that the ſum paid, viz. 90 l. per ann. 
(if no greater value be proved) ſhould be the ſtinted ſum, tho 
the premiſſes ſhould riſe or fall in value. 2 Ch. R. 156. 
31 Car. 2. Audicy v. Aue. | 

4. In ejectment the Cale vas; Sir John Forteſcue ſeiſed in ſee, 
by /eaſe and relenſ} ſettles the lands in queſtien to the uſe of Hin- 


el, for life, and then to trufters for 09 years, if i. B. {7 long lived, 


. 
* 


upon ſuch iruſi; &c. as he mall direct; and after to e 
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J. F. &c. with power 4% make leaſes with fine or without fine, and 
rendring ſuch rents and ſervices as he Hall think fit; after this he 
by another deed declares the truſis of the term, and after this he 
makes a /eaſe ait heut rendring rent to Talbot, who was the leſſor 
of the plaintiſi. It was objected that here “ no rent was reſerved 
upon the leate, and ſome rent ought to be reſerved; and there 
not being any, his power is not well executed: non allocatur ; 
for it being to reſerve ſuch rent as he ball think fit, and he hav- 
ing thought fit to reſerve no rent, this ſhall not avoid the execu- 
tion of the power, and eſpecially he nt having ſaid ſuch yearly 
rent; ſo that a pepper-corn reſerved payable 40 years after had 
been ſuthcient ; and therefore ſuch matter ſhould not be regard- 


ed as a cauſe ſufhcient to avoid the leaſe, where he had made it 


ſubject to a truſt to pay the rents, iſſues and proſits to ſuch per- 
ſons as he ſhall direct; and ſo the Court ruled and directed the 
jury to find for the plaintiff. Skin. 427. Paſch. 6 W. & M. 
B. R. Talbot and Tipper. 
5. Power to make lenſes of ſeveral manors, reſerving the antient 2 Vern. R. 
and accuſtomable ve, or more: he comprijes them all in ene leaſe, K 


: a . Patch. 1706s 
and expreſſes the re/ervation in the very words of the power. It S. C. 


was decreed not well purſued, per Lord Chanc. Cowper and 9 Mod. 14. 


Lord Trevor, Holt Ch. J. contra. 3 Ch. R. 102. Orby v. Lord *: ©; b 96 
Mohun. Chan. Prec. 

| 257. Trin. 
1-06, S. C. cited by the Maſter of the Rolls. Hill. 1731, and faid that it was afterwards 
affirmed in the Houſe of Lords. 2 Wms's Rep. 5%. ——S. C. cited Arg. 10 Mod. 473. ſays, that 
tho” this was ſuch 4 deiect as this Court by ſeading it to a Maſter might have tupplied, yet it 
would not int-rp-.(e, becauſe to the prejudice of a third perſon, viz. the remainder-man, 
2 Freem, Rep. 243. S. C. and that the execution of a power ought not to be in the words of 
creating the power; tor ſuppole the power had directed the leaſes to be made (under the fame 
corcnhants, lure it would not have been good to make a jeale generally ſaying (under the ſame 
covenants), without inſerting any covenant; or ſuppoſe the fate had deen upon an alternative, 
reſ2:ving one or the other of two things, it could not have been a 200d execution of it to have 
relieved it 10 in the leaſe; but it mult have beeu reduced to one of them. 


(A. 5) Where the Power is purſued, in reſpect . 


$» 11, 12s 


of the Thing leaſed, 13, 14. 


1 S Frtlement of a manor with power to demiſe the premiſſes, Carth. 423, 
ſo as ſuch demiſe be not of the demeſne lands. Cropyh/ds 5 
are within che exception. And if there were nothing elſe for tt. 
the power to work upon in this caſe, he may by virtue therecf per Holt 
demiſe the rents and ſervices. 2 Salk. 5 38. Mich. 9 W. 3. Ch. J. 5. C. 


Winter v. Lovedore. 
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fee (f. (A. 6) To make Leaſes. Well purſued or exe 8 


10. b | N 
cuted ; In reſpect of the Eftate of the Perſon | 

| going it, p 

. Der 7 B. in tail, the reverſion 1 C. in fre, tion con- 3 

ditian that BR. grant a rent-charge to D. in fee ; and ad- 4 

judged that this is a good rent-charge, and ſhall bind him in 2 

the remainder after the tail determined. Noy 80. in the Caſe 3 

of Dari v. Urro, cites 10 H. 7. 20. 5 


Dal. 42. pl. 2. A ſtatute was made 2 P. & M cap. 4. by which an 
53. S. CO. auth grity was given to! ardinal Pool to din as erdery iniploy, 
end convert the benefices Preps uated to the increase and aug menta— 

tion of the rvings of the incumcents there. The Cardinal made 

a leaſe tor term of vears of a  parſon age appropri iate. And it 

was held, that this ſcaſe was void; for he hod 19 atiths rity but 

to the intent ſpecified in the ſame ſtatute; for he had not the fe 

ſimple given to him by any words in the ſame ſtatute, and ye 

the fee ſimple was out of the perſon of the Queen | by the tame 

| ſtatute; tor ſhe thereby renounced all her intereſt and righ t in 

L 474 ] them. And for ſo much Dyer ſaid, that the fee fim ple was 
in abeyance. But Weſton ſaid, that he had always taken it 

that the fee ſimple was in the Queen, Mo. 42. pl. 129. Trin. 

4 Eliz Cardinal Pool's Cale. | 


> Ce 


3. Huſbard and wile ſciſed of lands in right of his wife, / 
levied a fine to the uſe of themſelves for their lives, and after : 
to the uie of the heirs of the wife, prov, that it ſhall and may 
be lav ſul to and for the huſband and Wife at any time during l 
their livcs ti male leaſes for 21 years, er three t: 49 | he wife 0 
beirg covert, made a leaſe for 21 years; adjudged a good of 
leaſe agen the huſband, tto' made when fe Mas a icme a 
covert, -and by her alone, by reaſon of the prove. Cod. P 
327 pi. 419. | 0 

4. A tne was to the ule of A. ＋ We, the remainder to his 
executors acmin:ſirators and offigns for & ze. rs, with power 79 
pin ond / 3 os tis to leaſe it * IA, 4 Fewer ftc I for 71 ; 
deter minablꝭ upon three lives, referving the ancient rent. A. ; 
deviſed the. ern, of to years ts B. and diced. A.'s executors afe 1. 
ſented, (10, Pl il "PHI B. died, (1110 it cane 15 B.“ F OXECUTOY'S) 400 95 : 
ſaned it o W. R. and V. R. made a leaſe. Ihe Court was of 1 
opinion, that W. R. tho! aſlignee after ſo many removes, Le 
might exgcute ti, power, and that aſſignecs might include 
afſipnces i in law, as well as fact. But however, that A. de- len 

viſing tis term to B. the ſaid B. was aſſignee, and the power 200 
in the greateſt ſtrictneſo of acceptation was in him, and conſes 21 
quently mult go to his executors, and by the tame reaſon to wit 
their allignec. Vent. 338, 339. How v v. Whitfield. 1s 

i. 


(A. 7) 


r 2 


and ſeiſin of the manor of Dale, and he makes livery of the 


Powers. 


(A. 7) Where the Power 18 exceeded. How it 
all be; Where it is to Leaſe or Charge, 


1. WHERE a man has a warrant to de 1 thing, aud he 

daes it and mare, fo as he excceds his warrant, yet it is 

good for that part for which it is warranted, and void for the 

relt; as if a man makes a warrant of attorney to make livery 

5 

manors of Dale and Sale, it is good for the manor of Dale, and 

void for the manor of Sale; per Dyer J. 3 Le. 29. Mich. 15. 
Eliz. C. B. in Sir Peter Philpor's Cate. 


be charges it with Yoocl. it is good as to the 5ocol. G. Equ. R. 163. Paſch. 8 
Parker v. Parker, 


2. A. has power to make a leaſe for ten years, and he males a 
leaſe fir 20, the leaſe ſhall be good for the ten years; ſaid to 
be ſo ſettled ſeveral times in this Court. 3 Ch. R. 11. 26 June 
15 Car. 2. Parry v. Brown. 
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S. P. Lev. 
151. Mich. 
16 C 
Arg. in Caſe 
of Jenxings 
v. K:ymis. 
—5 it 2 

power de 70 
charge land 
wilh --col. 
for c1[grens 
portions, and 
Geo. I. cites 


Nelf. Ch. 
N. 87 Parry 
v. Bowen. 
Chan. 
Caſes 23 8. 


C. 


1: Car. 2. by name of Pawcy v. Bowen. — Se if a power is given to A. to leaſe for 21 years, and 


C 1 


he icaſes for 21 years, and {imils A fur:her intereſt by the ſ ne deed, thus, vi aud from a, after 


1 


the term aforeſaid for one year more; the power is wel! executed by the firtt limitation, ad the 


exceſs is ſurpluſage not to be regarded. 


But per Cur. there is a differente where the imitations, 


tho! leveral, make but ore eñute, and waere ſeveral e/iaies. Gibb. 157. Mich. 4 Geo. 2. C. Bo 


in Caſe ot Peters v. Malkain. 


3. A ſettlement is directed to be made on A. with a power 79 
maze a pointure of a morety, Pat before the conveyunre made by the 
triuftces ta A. he made a juinture of more than a mciety. Upon this 
matter being mov'd to the Court, Ld. Ch. Parker ſaid, that 
here neicher is nor can be any jointure; or A. bas 19 legal 
eſtate, and fo can pats none, and therefore could take 15 notice 
ol this eguitable appointment, nor can it properly come in queſtion 
at this time, not being to take elect till after A.'s de th, and 
pernaps never will, as he may ſurrive his wife. Wms's Rep. 
604. Lill. 1719. Blackborn v. Edgley. 


(A. 8) Where it is cee executed. 


I, 8 R ANT of owuthority to make eftates of his lands ; by thoſe 

* gencral words, he may make leaſes for years, or life, 
or gifts in tail, feoffments or other eſtates wharſQ)ever. Arg. 4 
Le. 56. Paſch. 24 Eliz. Counteſs of Suſſex v. Wroth. 

2. He that has reſerved power upon a feoffment of uſes #5 make 
lexſes may execute his power in words limiting the uſo without 
words of demiſe of the land. As if he ſays, I limit the uſe for 
21 years or three lives to ſuch perſons, this is good eſtate 
within the power; becaute the proper operation of the power 
is to limit the uſe, and not to give the eſtate of the land, but 
this comes after by the ſtatute of 27 H. 8. Arg. Mo. 314. 
Mich. 37 & 38 Eliz. in Ld. Buckhurſt's Cafe, 
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Where te- 3. Tenant in tail avith poaver reſerved ti leaſe for life or years, 


nf ache, makes a leaſe for life to J. S. and dies without iſſue. The leaſe 
make leaſes, W generally made without declaring whether he made it by 


it is not 2!- yirtue of his interejt as tenant in tail, or by virtue of his power 


eee re/erved ; whether it be good or not dubitatur ? Mo. 645. Paſch, 


bir per 44 Eliz. Bibel v. Dringhouſc. 

when he 

makes a leaſe. But if he makes a lerſe which will not have an effe*v2! continuance, if it be 
directed rut of bs inter fs, there it thall be a> it made by virtue of his ;ower; per Hale, Vent 
2:8. Mich. 24 Car. 2. B. R. fad it was fo reſolved in one Rogers's Cate. 


S. P. per If tenant for life Us with power to make a leaſe fr life, this 


ES. J. _ er is well executed by deed without livry, and better than 
was fo ad. with it; for per I'wiſden J. if livery had been made, it bas 


N been held the t it ſhould be a forfeiture; but Hale Ch. J. denied 
Blandforg that; for by the ſealing of the deed the power is executed, and 
Forum. the livery void. 2 Lev. 149. Mich. 27 Car. 2. B. R. in Caſe 


Vent. 291. of Wigſon ». Garret. 
cites Rogers 


Cate. — The reaſon of its being a forieiture is, becauſg the proviſo for making leaſes extents 
enly to a declarati?! of uſe tor three lives ot 21 years, and therefore hen he deals with the polteſe 
fon by livery, he exceeds the power and torteit: h o, eis e. Arg Mo. -14. Mich. 37 & 
38 Elis. in LU * c RKHUast's Cas ſazs it has been 0 heid. I e laid, he conc iv's it 119 


forfe ute; becauſe the leale takes etfect by the deed, aud 10 the ec. y ;comes tou late. „cut. 
351. in che Earl of Leiceiter's Cale, 


(A. 9) Determined, er cxtinguiſted. 


A Leaſes for life to B. and afterwards levies a fine to the 


* uſe of R. for life, the remainder to A. in fee, with a 
proviſo or power to make leaſes for 21 years, or three lives, 
and that the conuſees ſhould fland ſeite to fuch ufes. And 
afterwards A. covenants ts ftand jeiſed ta the uſe of A. in tail, with 
divers remainders over. And after A. grants the reverſion 
aforeſaid to L. for life, who diſtrains C. and vows, ardjudg- 
ment was given againſt the avowant ;z bechufe by the covenayl 
to L. A. had deſtroy: -d his power to make I ales &c Nov. 
on Cooke v. Bromehill. ; 

. In i jectment the caſe was, Sir ſohn Forieſcue ſeiſed in 
fee, by Jecſe and releaſe ſettles the lands in qu-ttion to the uſe 
of kiniſelf fer life 50s and then to ria 6 for 47 gears tf . aul 

> long live, upon ſuch truſts & c. as he [hal direct, and after to 

the fir/l [an of T F. &. with power ts mi ke lenſes awith fine er 

oithout fine, and re ndering ſuch rents and ſervices as he ſhall think 

E of 3 ft; after this he by acer deed declares the truſts of the term 
and after this he m. ake 'Sa leaſe auithy it rendering Yen! to Talbot, 

who is the leſſor of the plaintilF. lo this, ovjection was taken, 

for that he having declared He tr of the term for payment 

Gaps debts, the eſtate is bound by it, and he may not execute 

is power to make leaſes aſter: non allocatur; ſor the term 


was originally ſubject to the power, being contained in the 


ſame dced, and he having executed his power, the left are 
precedent 
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ecedent to the term, and controul it. Skin. 427. Paſch. 
6 W. & M. B. R. | albot v. Tipper. 


(A. 10) To make leaſes. Decreed, ths not flridly 
purſued. | 


x. M In purſuance of a power reſerved to her by a marriage 

* ſettlement to make leaſes for three lives or 21 years 
of any part of her eſtate, in conſideration of her owing ſeve- 
ral debts, and particularly 2001. which J. S. was bound for, 
demiſed to the ſaid J. S. his executors &c. for 21 years, to 
commence from and after the 25 March then next enſuing, for 
faving harmleſs the ſaid J. 8. his heirs &c. from the ſaid 
bond. It was inſiſted, that the pr rejerved to her was only 
to make a leaſe or leaſes in poſſeſſion, and the leaſe made to J. S. 
was to commence from a time lo come, ſo that the fame was void 
in law. The Court was athiited with the Judges, and it ap— 
pearing that the debt now in queſtion was taken up and 
employe for the uſe of the defendant, who created the truſt 
for the payment of her debts, and the by virtue of the power 
reſerved to her before marriage received the profits of the pre- 
miſſes, and altho' the leaſe granted to J. S. may not in ſtrictneſs 
ef law be a good leaſe, yet this Court was ſatisfied that the 
ſame doth amount to a good declaration of her power in equity 
to make a leaſe for 21 years in being. 1 Chan. R. 185, 186. 
12 Car. 2. Pollard v. Lady Greenvill, 


in fee, ſettled the lands by a covenant to ſtand ſeiſed to the uſe of himſelf, remainder 
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Chan. Caſes 
iO, Hill. 13 
& 14 Car. 
2. . C.—- 
But where 
it 13 raiſed 
Dy a Volume 
Y conveys 
ce, IT IS 
* hout help 
in gun. 
rer op mio- 
nem Cur. 
hut ordered 
to ſearch 
precedents, 
and there- 
pod a pre- 
cedent was 
protnc'd for 
the plaintitf, 
viz. 6 july. 
49 Eliz. 

* Pa:Ct 
avd Uxy, 
G-»+eer, 
The tather 
being ſeiled 
to his eldett 


ſon in tail, reſerving a power to himſeli to mike leales of part of it for o years wa? acc »: dingly 
made a leaſe tor th- bengtit of a younger child, which came be aſſie ment to the platuticf, and 
which the eldeſt ſon would have avoided, becauſe the power was not well raiſed by a covenant i@ 
ſtand ferſed. Bur it appearing to the Court, that the eldeſt ſon was greatly advanced by the father, 
and that the couvevance, which was by coveuant to tand ſciſcd, was iatznded to be by livery; and 
being adviſed that it would be a> well by covenant to ſtand ieileu, the Court did decree, that the 
plaintiff hould hold till the deſendant evicted him by law; aud did decree likewiſe, that the de- 
tendant ſhould admit the power to make the leate good in law, if he did not prove an entai para- 
mount that ſettle ment. Nelſ. Chan. Rep. 115, 116. 14 Car. 2 Miller v. Ke vorick and Vylete. 
— Chan. Caſes 19. & C. by name of Wilmer and Ux v. Kendrick and Vyierr. [big. 161. 
S. C. cited by name ot Prince & Ux v. Gren. — | But it does not appear in either of thoſe 


books what the Court decreed 1a the Cafe of Miller v. Keagrick. ] 


2. A man made a vluntary ſeltlement on his fon for life, and 
aſter to his firſt and other ſons in tail, with power for the fon 29 
make a leaſe in paſſiſſian for 99 years, determinable on three liver, 
and alſo to make leaſes for 60 year: to commence after his death, 
if be had iſſue male, to continue fo long as he had iſſue male, the fon 
makes a leaje ta his father in truſt for one of his younger children: 
but the leaſe was nz purſuant to the power ;, yet it was decreed 
good, and taken to be as a leaſi made by the /ather aſter a volun- 
tary fettlement, Abr. Equ. Caſes 342. Mich. 1698. Gooding 


Y, Gooding, 


(A 11) 


FP 


bas . 


477 


Jev. 


10. 
V, 


ten! iN$ 


Ker mis, 


Powers. 
(A. 11) Defectire Powers ſupplied in Equity. 


1. P Ecauſe a ue was nat levied according to cee. ant, a power 


J 
became void to make leaſes; but decreed in May 13 


e Toth. 166. Scambler — ? 
2. If the /zmitcr's Heaver by the limitation be Hejectrve, his 
intereſt ought to come in aid, and ſupply it to make good ſuch 
limitation as- he shall a after. Chan. Caſc 's 8, 9. Hill. 13 

& 1 Goring v Bic! kerſtaflf. 
A. grants a term in truſt to raiſe 10001. Afterwards A. 


* a 2d term in truſt to raiſe 1000]. more. The 24d term 


happens to be void. The truſt of the 2d term ſhall be zr +a 
cn the fir/? tit on which the grantor had power to charge it, 
ſubject to the payment of the other 1000l. firſt. Chan. Caſes 
290. XIich. 28 Car. 2. Diſco v. the E. of B: nbury. 


G Wi hat is a good Power to charge Land. 


Good execution will not profit where the conflitution is 
defefiivs ; as A. reſerv'd a power to himſeli 7s [init yrs 
fo any bad). - Th. 5 lirlitas on in general being utterly void, he 
could not limit any uſe to his daughter. Iich. 151. cites 1 Rep. 
"5. Mildmay 's Cate. 
2. Deviſe t A. for life, and then % % at her diſpaſal to any 
of the children. This is a callateral power and arites after the 
eſtate, and has its eitect on another intereſt, ſo that the eſtate 
for life is periect without it, and not altcred or affected by the 
execution of it; ; and 1t is not a P9IWWe:; * abbendant Or appurtenant 
er in the nature of an emolument to an eftate, like a leafe for 
life, with a power to make a leaſe for 21 years for that affects 
the eſtate for life, and is concurrent with ity and has its being 
and continuance at leaſt for ſome part out of it. 1 Salk. 240. 


Paich. 10 Ann. B. R. Thomlinſon v. Dighton. 


(A. 13) Extent of Power to charge Land. 


I. WW HERE the teſtator gives a power to land's, he mas 

ſell his z7-her7?ance 5 becauſe he gives the fame power 

he had himſelf, and in fach caſe the purchator ſhall be intitied 

by the will. 3 Salk. 277. pl. 7. j 

2. Fower to charge lands with a ſum of money imports inter ot 

lf; lor the fum. 2 Zalk. 538. In Canc. 12 Ann. Kiltnurry . 
Gecry. 

3. A general power to raiſe daughters portions refrained *» 

a particular proviſy9. NIS. Tab. tit. Tower, February 100) 


1718. Vane v. Duke Devonſhire, 


4. Whatever powers arc rec; wed by the donor (being part of 
he old dominion he had over his own eſtatc) ought to receive 
« large 


r OT "ET 


RT 


OY 
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« large and benign interpretation. Arg. admitted. 10 Mod. 475. 
Paſch. 8 Geo. in Caſe of Coventry v. Coventry. 


1 A. 14) Where it is well executed as to the manner. . (A. 18) 


1 pl. 2 
R Egularly it is true, that where a man doth leſs than the 2 Lev. 60. 


authority or commandment made to him the act is void. 5 i: * 


Co. Litt. 258. a. R. in Caſe 

of King v. 
Melling — uit where he drrs that which he is authoriſed to do and more, it is good tor what is 
warran ed, and void for the reit ; yet both theſe rules have diverſe exceptions and limitations, Co, 
Litt. 2 8. a. Lev. 60. 


2. In caſe of land ſettled with proviſo to limit any part for 
payment of debts and legacies, preterment of ſervants, or other 
reaſonable conſideration as to him ſhall ſeem good; in ſuch caſe a 
demiſe far 1000 years is not good, or a grant to a ſervant of 
10ol. per ann.; but a grant of 1ol. per annum is good for his 
life, becauſe it is reaſonable, and not inconſiſtent with the ad- 
vancement of his blood, according to the intent of the inden- 
ture. Cro. E. 34. Mich. 25 & 27 Eliz, B. R. Mildmay v. 
Standiſh. | | 

3. Feoffment t the uſe of Hit laſt will; declaration by geed in 
writing that the feoffees thali ftand ſciſed to and fo is not futh- 
cient. Mo. 515, 516. Mich. 37 & 38 Eliz. cites Ld. Audley's 
Caſe. 

4. Lands were deviſed to A. for life, remainder 79 B. for Raym. 239. 
life, remainder to C. in fee, with power to B. to make hrs awife . 7 
a jointure. Afterwards B. covenanted t ſtand ſeiſed for the Join- Dame Hat. 
ture of his wife, reciting his paauer. Tho' this could not make ing's Caſe 
a legal jointure, yet it was refolved to enure by virtue of his 
power. * e non valet quod ago ut ago, valeat quantum W ms's 
valere poteit z per Hale Ch. J. Vent. 228. in Caſe of King v. K p. 66, 
Melling. cites Mich. 165 1. B. R. Stapleton's Caſe. 


cited Skin. 


| 3 
So where the conveyance was made by tenant for life with ſuch power zy leaſe ard releaſe; Holt 
Ch. ] neld at an atliie that it was a good execution of the power, Arg. 10 Med. 24. Cites it as the 
Caſe of Gier and Offiter. The words of the power were, that he might appoint ard ſettle a 
J-inture ; ard Hoit Ch J. held it a good jviature, and the rather becauſe the word eie is a gene al 
word as to the manner of making the jouture, Wins's Rep. 165, 106. Arg. cites it as in 1706, 
Dyer v. Auſiter. a 


5. Power to charge lands with 2000l. a conveyance by Teaſe Hale ſaid, 


N i x "M6 . The por 
and relerſe to A; and his heirs upon condition to be void upon un bee 


payment of 1601. (as intereſl at the end of the firſt year, and been vener 


160l. per ann. for 9 years afterwards, with the 2000] or gf executed 2 
2000. and intereſt at the end of any year after the firſt year, was % 


adjudged no good execution of the power. 1 Lev. 159. Mich. dl. be 
16 Car. 2. B. R. in Scaccario. Jenkins v. Keymis. levied of the 
profits ; or 
by deciaration "of re till ol. be rendered; or by deed charging ihe lard with pavmeut of 20000. 
but doubts it cannot be good by feoffment, or leaſe and releate of the inherirauce, till 20001, 
and intereſt be paid. 1 Lev. 18. Jenkins v. Keym's. - Ch. Cates 100. Patcls. 2 Car. 2. S. G 


-— Ch, Rep. 275. S. C. — 8. C. cited by the Matter of the Relis, III. 171. and that Id. K. 
Bridgman 
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Brie nan held it to be only 2 common morteage, and not binding on the iſſue, and ſo the money 
an: and his Honour inferr'd, that hence it appears that Courts of Equity are not free in extend. 
ins covers given to tenant tor lite to bind a remainder-man, 2 Wms's Rep. 599. in Caſe of 
Evelyn v. Evelyn. 


ste may 6. Deviſe to his wife for life, and power to diſpoſe of the 

4s - lands 7s /u f the children as ſve jhall think fit. She diſpoſes of 

t mir; oor it thus, I dilpoſe (recitiag ſirſt the clauſe in the will) the ſame 

Crew Ch. J. in manner following, 1. e. I diſpoſe it after my deceaſe to my 

33 fon P. and his heirs jor ever. Adjudged by 3 J. contra to 

Upley, Vaughan Ch. J. that P. tous a fee. Mod. 189. Mich. 26 

' Car. 2. C. B. Licte v. Saltingtlone. 

[ 459 J. 7. A power to che ,, ar arbicud of younger children may 
be executed 7 part, want extiad in part, and ſtand good for the 
ret. But a purchaſor hall defend himſelf in ſuch cafe, tho' not 
executed according to the circumitances, but with this diifer- 

"ence, Hat if he has notice he purchaſeth at his own peril; per 
Finch K. Quere if he meant notice of the original conveyance 
only, or of the ill executed eſtate. Ch. Caſes 264. Mich. 27 

| Car. 2. in Caſe of Smith v. Aihton. 

x Rep. 173. 8. A power of ajpainting a fee may be executed at ſewers! 
1 times, VIZ. at on? time to paſs an eſtate for life, and the fee 
410 ” x * — | U . 

Ss where an at another. Vern. 85. Mich. 1682. Bovey v. Smith. 


eitite was 
dev ſed to A. for life, / per 7s make a jrinture of cool. a year for ew ry 12007. which avy 
wife ſponid oring a1 4 mar ige portion, and ſo tor mare Ice. but nit ic cxcrcd, A. married Mi. with 
whom he received 50 al. and ſettled 829). a year; and afterwards ne rece.ved 13501. more, aid 
made a further ſeulement of 1551 a year, 2 Wms's Kep. 6 S. ch. 13. Holt v. Holt. 


9. A. having 4 children, viz. 2 ſons and 2 daughters, ſettles 
his eſtate on truſtees, to the uſe of himfelf for life, re- 
mainder to his wife for life, and after their deceaſe t the u/e 
and uſes of ſuch child and children, an in ſuch ſhares and propor- 
tient as he ſho:ild appoint by any writing to be by him ſigned in the 
preſence of 2 qvitneſes, and in default of ſuch appointment to 
his cldeit fon in tail. He by his will, by him ſigned, and atteſt— 
ed by ſcveral witneſſes, derſſes a rent-charge out of thofe lands to 
his younge!t ſon tor life, and to the rt and other ſons of his 
body ſucceihvely in tail; and further wills, that in caſe his ſaid 
ſon die without iſſue male, fo as the eſtate ſhould come to 
his eldeſt ſon, then he to pay pool. a-picce to his daughters. 'i he 
ton dies without iſſue, the bill was brought by the daughters 
to have their 500l. a- piece according to the will. The defend- 
ant, who was the eldeſt fon, by way of plea ſet forth the decd 
of ſettlement and power, prout, and inſiſted that the power 
was not well purſued nor executed by the will, (to wit) that 
the teſtator might have diſtributed the land amongſt his 
younger children in what proportions he thought fit, but had 
not power to grant or deviſe a rent-charge, or ſums of money, 
as he had taken upon him by his will to do. But the Court 
diſallowed the plea, and ordered the defendant to anſwer the 
bill. 2 Vern. 80. Trin. 1688. 1 hwaytes v. Dye. 
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10. Deviſe e the wife for life, and then to be at her diſpoſal to 
ſome one of his the teflator's children, He left a fon and a daugh- 
ter; the wife married again, and ſhe [and her huſband , by leaſe, 
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1 Salk, 239. 
Paich. 10 

annæ B R. 
S. C. ſtated 


releaſe and fine, covenanted to fland ſeiſed to the ule of herſelf for 35 in the ad- 
life, without impeachment of wajt, remainder t the daughter in tail, £005 
ſremainder te the fer and his heirs]. The power was held to be well Rey. 49, 
executed. And the words (without impeachment of waſt) is void to +71. 


and ſurpluſage, becauſe it exceeds the power. 10 Mod. 31. 71. 5 . 


Trin. and Mich. 10 Ann. B. R. Thomlinſon v. Dighton. as in Salk. 

| only Salk, 
ſeems to be miſprinted in the word (her) for (his) children; and the conveyance by leaſe and 
releaſe was held to be an efteCtual, though an improper execution of the power, and ſo a judgment 
in C. B. was atErmed. | 


11. A. had a power 5 raiſe 5020). for younger children by {But quare 
deed or avill executed in the preſence of 3 witneſſes ; afterwards, by if a third 


: a ; 0 perion was 
will executed in the preſence of tao witnetles, he charged the Pre- not preſent, 


nile with Boool. for his younger children, and it was decreed though he 


cood for the 7oool. G. Equ. R. 168. cites 13 June 1714. gung ub 


Parker v. Parker. witneſs; ih 
IL think 
remember ſuch circumſtance mentioned ſomewhere. ] M. a feme before marriage, with 
conſent ot her after baron, conveyed her eſtate to truttees to ſuch uſes, and for ſucb e/14'ts as 
Joe ſhould by creed or will, or by any writing in nature of a will appoint. Ld. C. Macclesfield 
much doubted if a will not duly executed purtuznt to the tfatute of trauds, but by two witneſſes 
only, would be a good appointment ; becaule in ſuch caſe being by will, 77 ht be intenacd uch 4 
10 as is proper fer the aiſpofition of land, and conſequently ſhou d be ſubſcribed by g 
three witnefſes, in preſence of teſtatrix; for this is within all the inconveniences in- [ 400 ] 
tended to be prevented by the ſtatute of frauds, and the other words (in the nature of a will) mean 
the ſame az a will, Wms's Rep. 740. Mich. 1721. Longford v. Eyre. 


12. A. tenant for life, remainder in tail to B. eldeſt fon of A. (A. 27). 
join'd in a ſettlement on B's marriage [without ſuffering any 
common recovery. Sce Barn. Chan. Rep. 110.], by waich 
part of the lands were 1s be to the uſe of A. for life, and the ather 
fart to B. remainder in the whole to the , and every ether fon 5 
B. in tail, Provided always, that if M. the aviſe of A. fbould 
die, and A. marry any other iſe, then, and ſo often, A. may 
fettle ſo much of the ſaid premiſes as full te of the yearly value of 
ool. ſor a jeinture and proviſion of [uh cuir during her natural 
life. M. died. A. intermarricd with J. and previous to the 
marriage, in conſideration thercof, and of 20001. portion, con- 
veje t, truftees and their heirs all the lands in the fit deed, to Held 
during the life of J. 1911 trujt, ort of the reits and prefil r {5 ra;ſe 
lool. a year for the ſeparate uſe of J. during the coverture, and after 
A."s deceaſe ts raiſe 300. a-year for Fa during her life for a jeinture. + (A. 10). 
Aud + upon this further truſt, to permit the owner of the prennfſes to 
receive the re/rdue of the projats. After them rig? A. le a this d 
deed of the ſame premiſes, and ty the ſinie truſtees in live niauner 
during the life of J. to ſecure her qnother annuity r 3927. a-year. 
Atterwards A. made a fourth deed reciting the three former deut, 
whereb; the premiſſes wore li ited in truj? to raiſe lool. a year 
for the ſevarate 110 of Fe during the coverture, and an annuity of 
601. a vear after A. deceaſt for ber life, by wway of Jointure; and 
$2 declared, 
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declared, that the above recited indenture auat made to ſecure the 
faid 100). a year during the coverture for her ſeparate maintenance, 
and after A.'s deceaſe to ſecure her a ſum not exceeding 600l. a 
year according to the power reſerved 1 A. by the deed of 1715 
(viz. the firit deed]. A. died. J. ſurvived. Ld. Chancellor was of 
opinion, that the execution of the power by the firſt deed 
was void both in law and equity. The power was to ſettle 
(ſo much of the land as thould be of the value of 600l. a 
year); but by that deed lands of yool a year were ſettled; 
ſo it was (to ſettle lands by way of jointure and proviſion for 4 
any ſuch after taken wite , wher-a5 this is not a jointure, but 
a Conveyance to truſtees in truſt for raihng an annuity; and 


LE SEG oe wh” 


to make this a jointure in point of law, the lands ſhould be to 
the wife herſelf. And as to the annuity to be raiſed thereby of 
300). a year, nothing of this is mentioned in the power. And Þ 
this was fo far void in equity that the wife could not have the 1 


* 


ſpecinck thing granted by the decd; but he ſaid he did not mean 
3 that in caſe the ſhould be unprovided for, this Court would 
+ * 3//- not 7 ſupply the defect of this conveyance ; under the firſt 
deed B. was to have a clear e{tite in the premiſſes over and 
above the Gol. a year, whereas by the ſecond deed an an- 
nuity is charged upon the whole eitate. Neither J. nor her 
friends ſtipn!2:-d for an annuity of Zool. a year, and unleſs 
the wife would otherwiſe be unprovided for, this deed could 
by no means be made good. But that there are many caſes 
where wives and younger children having other proviſion, but 
not ſuticiently provided for, this Court will aſüſt them; that 
it appears by te declaratory clauſe that it was A. 's intention to 
reduce thoſe incorrect deeds which had before been made to 
ſome kind of conſiftency ; that this was a clauſe which the 
Court might well lay hold of; and decrecd, that it be referr'd 
to the Maſter to ſet aut fo much of the. lands iu the firſt ſettlement 
as fhould be ſufficient ie make a printure of lands of 690l. a gear. 


— 


Barn. Chan. Rep. 103. Paſch. 1740. Harvey v. Harvey.— 


1 * 


The decree was afirmed upon a rchearing. Ibid. 109. S. C. 

˖ 

— 5 f 

L 41 ] (A. 15) To charge &c. Land &c. Well Exe- | 
cuted; In reipect of the Perſon doing it. Feme 

Covert Sc. t 

; * 

= ee 1. IN; a feme ſile ſeiſed in ſee enje:ff'd A. and B. in ſec, g 
Ges. C. upon cndition to reinfegſf the feme when ſhe required it; after- 6 
E. Condi- wards ihe marries J. S. and after ſhe required them to make 4 
3 re-tcotiment to J. S. and A. refuſed, but B. makes feoff ment 1 
. the baron and feme of the whale, and A. is ouſted, and they n 
brought aſſiſe and recovered ; for, for the one moicty he feen | ke 

of B. is god as it ſeems there, and for the ather moiety the entry a 


god for the condition broken, and ſo the requeſt of the feme cover 


is good. Er. Feoitment de Terre, pl. 31. cites 35 Aff. p. Il. 
5 | 2. Where 


ene 


i ſee, 
ter- 
ke A 
nt 1 
they 
ent 
107 10 
overt 
11. 
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. Where a man makes a eme covert or a monk profeſſed his 
ec 5 , and deviſes the reverſion of lund to be fald by them, they 
cannot make a deed; and yet their ſale is good without 
deed without any attornment; nor can they levy a fine; the 
reaſon ſeems to be inaſmuch as auen the ſale is made it paſſes by 
the teſfament aud nat by the ſale, but he, in whom it is veſted by 
the ſale, cannot grant it over without deed and attornment. 
So note a diverlity, Br. Deviſe, pl. 12. cites 19 H. 6. 23. 
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Ard Brook 
ſays the law 
{:ems to be 
the fame of 
an i; infant 
execute 23 
ot a feme 
covert; and 
it ſeemsthat 
Newton de- 
livered the 
re ſolution of 


ne Court; for this matter was alleged in arreſt of judgment, and yet the plaintiff recovered, Ibid. 


3. The Lady Antrim, mother of the defendant, being a 
feme fele, and ſeiſed of a reverſion after one life, ſettles the 
lands to the uſe of herſelf for life, remainder in tail, with power 
for ber, being ſole, to make leaſes for 3 lives in +ofſeſfion. The fee 
marries, and then fhe and her huſband make le gſes for 21 years (411 
the life of tenant for life) to commence from the date, for 
payment of debts &c. as was alleged. Per Bridgman, the power 
13 20t purſued; for by the marriage ſhe has put herſelf in the 
power of her huſband, and it is the deed of ber hufhand and not 
hers. And he took a diverſity between a naked power and a 
power which flows from an interett 
given to a feme by will to fell lands, although ſhe marry the 
may tell, and may ſell the lands to her huiband, becauſe it was 
not created by herſelf out of any intereſt of her own. But 
where a feme upon a ſettlement of her own eſtate, reſerves 
a power which flows from an intercit, that power ought to be 
executed by the feme ſole; and if by Harun and feme, it is not 
good. And yet, he ſaid, ſuch power onght to be taken liberal- 
ly, tho tormerly they were taken ſtrictiy. Ch. Caſes 17, 18. 
Hill. 14 & 15 Car. 2. The Lord Marquis of Antrim v. the 


Duke of Buckingham. 


4. &. vg was made by infant, ith conſent of tru flees, and 
fire, 43 5 
of charging th ole lands at ary time duri ing his life with zoool. He 
borrowed 3000l. of J. S. and having executed his power while an 
mfant, be died ſoon after he came of age. His heir brought a bill to 
redeem on payment of the principal borrowed ; but the Court 
decreed a redemption on the common terms of payment of 
principal, intereit and colts, becauſe here was a power given 
tim to raiſe money and immediately to give ſecurity, waich 
was actually dove. And tho' perhaps had he been of age at 
the time he ſhould have been obliged to keep down the inter 
Wuring his life, yet being an infant at the time intended for 
exccuting this power, and fo not capable of making his perſon 
liable to any part of the engagement, the land mult, from the 
neceilty of the thing, have ſtood engaged for intereſt as well 


a5 principal, or he yt not during fancy have railed any 


money at all, which the nature of "the trantactions required. 
Per tlic Malter of the Rolls. Hill. 1731. 2 Wms's Rep. 003. 


1 1 
12 


for when a bare power is 


7 of parlianiont, by which a power was reſerved 


: 
| 
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cites 2 Salk. 338. Killmurry v. Dr. Gery. — But 2 Salk. 538. 


has no ſtate of the Cafe, and reports it, Paſch. 12 Annz. 
2 Vern. 8. A. by will gives his perſonal eſtate 2 ſuch uſes as his wife 
23. S C. Hall dire with conſent of his truſtees; a diſpoſition by his wife 
dy name of -, 5 i 
Hution v. is not good. Chan. Prec. 452. Mich. 1716. Sympſon v. 
Smpſon. Hornſby. 8 


See (A. 13) Ss 
in 1. 12.— 7 . . | 
Portions (i) (A. 16) S»ſhended, determined or extinguiſhed. 
pl. 13- | F Ri | 
1 Rep. 111. 1. {POlliteral powers are not deſtroved by feoffment & c. as power 
gites 1; H. for executors or truſtees to ſell to J. S. and they enfeof 
* J. D. yet they may fell to J. 8. 2 Lev. 60. Arg cites 15 H. 7. 
2. A deed nat purſuant to the power of revocation is of no 
force to make an interruption of the power of revocation. Chan, 
R. 1 4. 13 Car. 1. Robſart v. Turton. 


Lev. 105 3. Power to charge lands with 2000 l. is not deſtroyed by 

. a mortgage by leaſe and releaſe, but otherwiſe had it been by fine 
er fe:ſment. Ch. Caſes 105. Paſch. 20 Car. 2. Jenkins v. 
Kemis. | 

2 Lev. 61. 4. A. is tenant in tail with power to make jcinture ; he «in 

S. C. a recuvery. This is an extinguiſhment of the power. Vent. 
226. Mich. 24 Car. 2. B. R. King v. Melling. n 

Ard chere &. A. by ſettlement was tenant fer gg years if he fo long live, 


* ert 1 1 
r remainder to truſtces during the life of A. remainder over, 


ue; 1 p 1 4 . = 
de annexed With a porwer 25 charge the lands with money. A. and the truſtees 


n tor gute. 1nd the remainder-man in tail, all join in a common recovery, and 
Goal declare new 1/25 theres, Viz. to the uſe of A. for life, remainder 
lextes &. cover. I. d. C. Maccicsteld held, that this joining of A, with- 
which 15 9e- gut reſcrving a power to charge the premiſies with the ſaid 
ts md money, has deftroyed that power which A. had, and ctherwite 
toe eitue; Hill. 1721. Wms's Rep. 777. 
another 


rh ch may . 
de terme: c:{/zreral te tea, as this power of char-ing it with money; and this laſt A. would 


have, tho' he hai jarvin rhe term of gg years; tor itil he miekt have chaiged the premiiles 


therewith, and fo n. ight he have done, tho” he hau aſ/igned ever the term; per Ld. C. Maccles- 


he might deicat his Own grant. 
Savil! V. Blacket. 


6. It a power reſerved over a legal eſtate is executed deſectively 
at fiift, ſuch power may be executed over again, and the laſt 
execution {hall ſtand, the firit being a mere nuliity. Per Ld. 
Chancellor. Barn. Chan. Rep. 111. Paſch. 1749. in Caſe of 
Harvey v. Ilarvey. 

Ibid. 117. -. A had puer to ſettle fo much as ſhould be of the yearly 
oy ge value of 6201. a year aut e an eftate of 990 1. a year, the other 
u declared 300 l. a year having been ſettled before by the tame deed on 
by A chat B. his ſon). A. upon his marriage with M. arge the eſtate 
ee with 190 l. a year payable to M. during the coverture, and 
bn wife, afterwards to raiſe 300˙¹ a yr for her jointure: and en this 
Was 16 be in further truft to permil the owner of the premiſſes te receive the re- 


fur, 


” 8 * 4; 
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due. It was urged, that this was allotting the profits over to 

another purpoſe, and that A. cannot undo what was done by 
that clauſe. But Ld. Chancellor contra, and that thoſe words 
are no more than what law and cquity would have {aid with- 
out them: that it is not ſaid that B. was to have any particular 
benefit from this, and he was to have no more benefit thence 
than any other remainder-man. Barn. Chan. Rep. 112. Paſch. 
1740. Harvey v. Harvey. 


1482 


ſcompence 
Ir ber joine 
ture, and in 


full bar of 


her dqywer, 
and that 
thence It 
was inter'd 
that that 
amounted 
to a treleaſe 
by A. in 


favour of B. that he would not make any other ſettlement of this eſtate in favour of us wie 2 
But Ld. Chancellor ſaid, that thoſe words are only th: common form in{erted in marr.age ſettle- 
ments, and therefore from thoſe words there cannot be drawn any interence of that ſort.— Ibis. 


112. He ſaid, that an objection had likewiſe been drawn to the tame purpoſe 


from the whole eſtate of ol. a year over which the power could be exerciſed, being 
veitcd in truitees, but that no interence of this kind could be drawn from that neither. 


(A. 17) Deſedtive Execution. Supplied in Equity, 


I. A Jointure was decreed where the power was not purſu'd; 

yet part only of the jeinture depended on the que/tion. Chan. 
Caſes 264. in Cafe of Sutrg v. AsHrox, cites 17 June 8 Car. 
* Counteſs of Oxtord's Cate. 


Car. Counteſs of Oxford v, Stanhope. 
229. Cites 20 June 16 Jac, Orrel v. Leeke. 


[ 433 J 


See (A. 14) 
in pl. 12. 


As where it 
was miſtaken 
ur mi; e 
cited. Toth. 
229. cites 


Trin. 8 


A power miſtaken was made good to the le//ce. Loth. 


*S, C. cited by Ld. Chancellor, who ſaid, he had indeed directed that decree to be ſearched 


for, but it could not be found. Barn. Chan. Rep. 113. ia Cale of Harvey v. Harvey. 


2. A defective execution of a power raiſed by a veluntary 
conveyance is without help in equity. Chan. Caſes 190. Paſch. 
22 Car. 2. Wilmer v. Kendrick. 


Proviſion or 
ny provifien 
is lit to be 
regarded in 
voluntary 


conveyances for the benefit of younger children &c. but never in cenvexances founded on a valuable 


conſideration. Arg. 10 Mod. 487. Paſch. 8 Geo. in Caſe of Cove:iiry v. Coventry. 


3. A. by marriage ſettlement reſerves a power by any writing 
under his hand and ſeai to charge lands for payment of pol. ior 
daughters portions. He prepared zetes in writing, which he 
declared thould be the eifect of his laſt will, and ent them to 
ccunſel to draw up his laſt will in form by; but before the blanks 
left by the council in his draught were filled up, and before 
auy execution of it by A. he died. Decreed, for the daughters, 
tho' it was neither a deed, nor any truttees named nor exe- 
cuted. 
Ld. Rawlinſon. 2 Vern. 164. 


* 8 CG 
Chan. Caſes 
23. Mich. 
27 Car. i 
and ſays, 
The deed in 
which this 
power was, 
was a volun- 
tary one, the 
conſiderati- 


Fin. R. 273. Smith v. Aſnton.——8. C. cited per on was ga- 


tural atſec- 


tion, and in 


the execution of this power tue citeumſtance of a ſea! was wanting; yet this deſect was aided; for 
Circamſiunces are but Cauricns is precent impuſitiens, the ſubſtantial part is to do the thing, aud 
tierctore when it is Clear 4d indubitable that the thing was deiigned to be done, the neglect of 
circumſtances hall not avoid the att 3.1 Equity 3 and the rather becauſe ſuch powers are not like 
&nditions {trictiy to be expounded, but favourably to be cunitrues tor tne benefit ot children devi- 
lees; and yet « puichaſor might delesd himtelt againit luci, a power not well executed, eſpecially 
it he had no notice of it at the time of the purchate made. 

But this was after an ifſue at le, whether ſuch notes in writing were part of the laſt will of 
Aſhton, and being found by the vervicl to be his will, aid in iiyour of vounger children thus pro- 
viced tor, the Court decretd the power Wei executed, i de. - v5. 

S. C. cited Arg. io Med 467, 472, 477, 478.-=S. P. 2 Vern. 104. Trin. 1630. in Caſe of Brade 
ley v Bralley, ——=S, P. 2 Chan. Rep. 71. in Cafe of a Purchafcr. 24 Car. 2. Thorn v. Newman. 

Circumtances iu ſuch ce are vily put into“ h paw.is, to Vie end that ne fraud or fa 


Vor. XVI. 4 ſhould 


ih 


cn 


„„er 
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ſnould be impoſed, 2 Chan. Cafes 30. Paſch. 32 Car. 2. in Caſe of Hele „. Hele, Cs 
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Earl ot Oxford's Caſe. 


” — 
Adr. Et 
("1 222 

* 
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4. Bill to ſupply a deſectire execut n of a praver to make 


| leates &c. Defendant pleaded a jpudemen!t an a ſpecial verdict at 


law, that the leaſes were void, and that the Court of C. B. 
after ſeveral arguments at the bar thereupon delivered their 
opinion N The plea was allow'd and the bill dif- 
miſs'd with 51. coſts. Fin. R. 275. Hill. 29 Car. 2. Temple v. 
Paltinglaſs. 

A. was made fenant for life by marriage ſettlement of 
{eve ral ma NOrs and lands ! vs Ireland, TU! th pogo. ＋ ta make a Je 

ture not exceeamg 10004, a year. Purſuant thereunto a ſer! lement 


was mM. ade, and a partieu Jar of lands mentioned and ſet out for 


thc j 5 nture, and which in the particular given him were ceiu— 
year, but in truth felt ey and were not above 


iy 


7 1¹ 6 405 tas 1co90/. (1 FI REES, 
Gool. a year. It was inſiſted for the defendant, that he claimed 


under the marriage ſettlement as a — tor, and that A. had 


only a power to Ran charged with a SD a year; and if he 
had not done it at all, but had died without executing thi: 
power, a Court of Equity could not have done it for him, f 25 
to have raiſed a jointure of 1000 |. a Eur upon the eſtate, tho' 
t had been reaſonable and juſt for him to have done it in li 
ie ns, But the Court decreed the jointure to be made up 
295 l. a year againſt the iſſue in tail, who was not privy to the 
marriage treaty, nor guilty of any fraud. 2 Vern. 379. Trin. 
1775 Lady Clifford v. E. of Burlington. 
A. ſeiſed of an gſtate in V. and D. fettled it to the uſe 
vis fon B. for life, remainder 50 5 with poxcer t9 B. t9 limit 


Any bb not excerd'rg co J. a year for a foiuture for any . ife he 
1 


but diftcring Our marry. "The /ands in D. being 1801. a year, an id charged 
Mi a. £129 100 l. a year to A. f widow for life, B. limited the 100 1. out 
2 0 Fb. ' ſame Pate ( ( which b eg charged with 1001. a Year before 
„here was not of value ſuſficient), and coveranted in the deed, 4 if if 
an Ile value fbould be 2 it faul be made up out of the ether 
3 ry B. being om 3 widow brought a bill to have it ſup- 
nes ply'd out of the eſtate in V. And it was decreed accordingly, 
8 tho? B was on * nant for life. 2 Freem. Rep. 256. pl. 323. 
1 ior 1702. Fot! 1er: 351 v. Fothergill. 
3 intention his fon ſhould provide fer her, and notwithſtandirg her neel-Q in nat requeſting 
2 11 »\eriure to make the dect good; lur the laches of eme aul. et be Impuicd to l. 
: 7. A. having power to charge lands for vounrer ehiliren by a 
Eel 529% eoriting under his band, te. 1 by three <vitne//es, avith -cool. 
c did (in “ fear of ſudden death, and being abſcnt from home, 
S: and fo not being abl to have a ficht of che re where this 
Zz pover was contained) hy a paper atteſted by u avitneſſes, charge 
25 ; tate 25c0l, in of 7oco). for his c nildren, and this 
b - defect was fupnly'd. nee Cy Lau . 109. aer 8 Geo. & 10 
4 Rod. 467. Wael 2 this is eite Cat *Arker v. Parker. 
4 TH > wi 3 Lil 1 5, A ' covert ap! | | tl pre- 
| to her daughter; and atter her batband ding, ut, on marri s Of a ſecoud Halba 2 
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Powers. 


8. A power was given to baron, tenant for life, #2 male a 
feinture on his wife by deed under his hand and ſeal, He 
having a wife, for whom he had made no proviſion, by his laſt 
will under his hand and ſeal, deviſe part of the lands within his 
power to his qwife for her life. The Matter of the Rolls held 
this a good proviſion, and decreed the truſtees who had the 
legal eſtate ro convey to her an citate for life. Mich. 1728. 
2 Wms's Rep. 489. Tollet v. Tollet. 

9. A power was reſerved for the huſband at any time during 


the joint lives of him and M. his wife, by hrs laſt will, or any 


writing purporting to be his laſt will under his hand and ſeal at- 
telled by three or more credible witneſſes, to charge the premiſſes with 
any ſum or ſums not exceeding 20001. to be paid to ſuch per- 
ſons and in ſuch proportions as he ſhould think fit. The huf- 
band by his laſt vill atte/ted by three ⁊uvitneſſes, but not ſealed, re- 
citing his power, diſpoſed of the 2000l. Nor did the teſtator 
ſign the will in the preſence of three awitneſſes, but only acknowledged 
it was his hand, and declared it to be his will, and the three qwit- 
neſſes ſubſcribed their names in teſtator's preſence, Ld. C. King 
ſaid, that tho' himſelf inclined to think the will good in reſpect 
of the acknowledgment and ſubſcription, yet tha: point ſhould 
be reſerved to the defendant ; and alſo that he took the will to 
be good, and ſo a good charge. But upon a reference to the 
Judges of B. they determined upon argument, as to the firſt 
point, that the will was void as a charge for want of being 
ſealed. Hill. 1728. 2 Wms's Rep. 506. Dormer v. Thurland. 
10. In aiding defective executions of deeds in favor of a 
wife or children it never was required that they be ſounded on a 
valuable confideration in the flrift ſenſe of the <v5rd, but the deed's 
being in order to make a proviſion for a wife or children has 
been thought ſuſſicient; and as this was the general doctrine, 
ſo, was it not for the prior deeds that have been in the preſent 
caſe [which ſee at (A. 14) to avoid the repetition of the ſtate 
of it here], it is one of the ſtrongeſt that can come before this 
Court for relief; becauſe for want of a common recovery to ack 
be entail under the original ſettlement in 1679, the widow the 
plaintiſf could have no title at law to have. the benefit of a 
jointure, and fo was abſolutely forced to come into Chancery 
for relief; and where that is the caſe, that the 2e ee, 
over which the power is executed, is merely an equitable ejtate, the 
being an abſolute viluntier is no objeAion ts the party's having the 
aſſiſtance of this Court to ſupply the defect of a deed ; tor its 
being merely an equitable eſtate obliges this Court to make 
a determination concerning it. And in ſuch cate, the being a 
mere voluntier is no objection to the having a detective execu- 
tion of a power ſupplied, which is exercifed over ſuch equitable 
citate z per Ld. Chancellor. Barn. Ch. Rep. 110, 111. Paſch. 
742. upon a re-hearing of the cauſe of Harvey v. Harvey. 


Qq2 Il. A 


484 


by deed atteſted by two witneſſes, agreed and covenanted to ſurrender the premiſſes (being copyhold) 
to the uſe ot her intended huſband, Ld. C. King ſaid, that the articles being for a v tble can- 
Sideration, viz. that of marriage, he would ſupply the want of circumſtances, but not if they had 
been voluntary. 2 Wms's Rep. 623. Trin. 173 1. Cotter v. Layer. 
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ef her fons in 
tail, re. 
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B. for ie, 
remainder to 
þis firſt ard 
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fait, re” 
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N. af! „ the 
de th of A. 
evithout” 
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11. Are 229 g comes into equity 7; have t ehe benefit 72 
defective execution of a pow er, or a defective proviſion for them 
need not be a «wv vife & child totally unprovided for. In Cafes on this 
ſubject it has been rightly ſaid by the Curt, that the huſband 
or father are the proper qudges whether they are ſufficiently pro 
vided for er not; and the Court will not examine whether thc 
proviſion made was ſuitable or not, but will leave it to the 
hutband or father to judge whether they ſhall be ſufficiently 
provided for or not. And was the Court to enter into 2n 
inquiry of that ſort, it muſt examine into ſuch circumſtances 
of families not fit for them to do. If the father or huſband 
has ſaid, that they are not ſufficiently provided for, and has 
cont db them as ſuch, the Court has conſidered them in the 
like manner; but indeed it has conſidered whether totally un- 
provided for, or left in a condition not fit for their ſtate or 
quality, and has relieved where a ſutfcient proviſion has not 
been made, but never bv reafon of the 1 of proviſion. Per 
1.4. Chancellor. Barn. Chan. Rep. 113. Paſch. 1740. Harvey 


v. Harvey. 


(A. 18) Decreed to be executed purſuant 10 an 
Agreement. 


Enant for life „y will with power 7s mate a feinture 
covenants to make 1 jointure on A. his wife of 300 l. per 


annum; ; her fortune which he received being 3000 „ 
about three 2 bf a year alter marriage tlie huſband dies, 
the jointure not being made. Ld. Chancellor inclined ſtrongly 
for the MlaintilF i in regard of the conſideration, and becauſe the 
tenant for life by the will had power to have done it; and was 
expreſs, that if he had de facto done it, and failed in time er 
other circumſtance to have done it well, the defeft thould have 


been /upply'd ; for circumitances in ſuch caſes are only put into 


ſuch powers to the end that no fraud cr falſhood ſhould be 


impoſed, and cited the caſe of the Covxress os Ox FOH D, 19 
decreed by the Ld. Elſmerc,' and another Caſe. 2 Chan. 
Caſes 30. Paſch. 32 Car. 2. Elliot and Hele v. Hele. 


B. marries in the life of A. and before marriage covenants to make a jointure, and to execute the 
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2 till 42241 E. to hans a Js . made; 
power, and had cow 4 lo to do; and it was decreed accerdi: 
gecrecd at the Ross 1709. 


Paſ.- b. 1724. 


Ne. 

ine caves 
rant in this 
Cale was 
looked upon 
2 27 EXELU- 
tin of the 
apf eint men- 


In Flaute 


power when he ſhould come into poſſeſſion. 


dier w. ;thout ifſue male, and E. ſurvives, 
but dies without making a jointu e, or executing this pawer, The widow of B. brought 
becauſe B. ſurviving A. he micht hive executes this 
ely. C. Equ. KR. 157. 
d. —8. C. cited Arg. 2 Wiis's Rep. 231. 


try v. Ld. Coventry. 


Cites it «4d 
in Cafe of Altord v. Alt 
in Cale of Lady Cove 


2. marriage ſettlement was a from that the boron ty 
deed or will mipht limit an y of the lands (xcept thoſe in painture} 
2 fuch per fon and fer ſuch e, eſtates as be fhownld think fit for raiſe? : 
50 l. a-piece for younger children, to be paid at ſuch times a! M 
in ſuch manner as he by deed or will ſhould declare, and cte— 
nanted t de % a er h. The baron died leaving ſeveral 
YOUunger 1 af te marriage, but made 5 inement. 


L 


vw * . 
110 a, 
p FY 
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Powers. 


Tho' ſome lands not ſettled in jointure were limited to the 
baron for life, and aſter to the ſue male of his oxon berry with 


remainders over, yet it was decreed that it was a charge on the 
land, and bound the iſſue in tail, and ordered the 500 l. to be 
raiſed for each of the younger children immediately. G. Equ. 
R. 166. Paſch. 8 Geo. 1. cites Dr. Sarth v. Lady Blanfrey, 1695. 
3. A deviſed land to B. for life, with ſeveral remainders over, 
with: a power for the perſon in peſſeſſion to limit any part for a 
jointure nat exceeding a moiety. B. whilſt an infant marries M. 
and with his mcther enters into articles to ſettle lands of cl. a 
year on M. the plaintiff for her jointure, but in the articles 23 
aictice was taken of the poster, and before any ſettlement made 
purſuant to this power, B. dies. M. brought a bill againſt the 
remainder-man to have the jointure made good, and decreed 
accordingly. G. Equ. R. 167. Paſch. 8 Geo. 1. cites it to have 
been decreed per Ld. Cowper 1703. in Caſc of Holinſhead v. 
Holinſhead. 
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of the powe 
ers, G. 
Equ. K. 
157. Paſch. 
8 Geo. 1. 


S. C. 
Arz. 2. 
Wms's Rep, 
229. in Caſe 
of Lady Co. 
VEntry.V 1d 
Coventry. 

1 nis caſe 
was {aid by 
the Malter 
of the Rolls 
to de an idle 
caſe and not 
law, at the 
Rolls, 21 


March 1738. in Caſe of Colton v. Hoſxias, 


4. A. tenant for life, with power 7» mute a printure of 500 1. 
fir ann. cut of certain lands, covenants upon marriage for 
Limſelf and his heirs, that be or his heirs would in purſuance of this 
power, or otheraw:fe, ſettle 500 l. a year. After the marriage he 
direfls a feitleme;.t ts be grawwn of ſuch lands as were com-. 
prifed within the power, but dies before it is executed. It was 
queſtioned, whether the remainder-man ſhould be bound by 
this intended conveyance, or whether the wife ſhould have 
latisfaction made her out of the perſonal eſtate ? But Parker 


C. being aſſiſted by Judges, decreed upon a fecond hearing, 


that the lands ſhould be ſettled 
Lady Coventry v. Ld. Coventry. 


10 Mod. 463. Patch. 8 Geo. 


G. Equ. R. 
160. Paſch. 
8 Geo. 8. 
C,— Max. 
in i ou, at 
the end. 

S. C.—9 
Niod. 12. 
S. C. Mich. 
9 Geo. 
S. C. ans 
g ued. 2 
Wrms's 
Rep. 222. 
and report- 
ed to be ſo 
decreed.— 


S. C. cited per Cur. 1%!1. 173 r. Ld C. King, being 2Tite! by 1.4. Ch. J. Raymond, and the Maſter 
of the Rolls, that though this depended only on a covenant, yet the jointure being the chief thing 
in view, the decree was, that the land {1 0u14 he lettled, and the covenant not made good out cf 
the perſonal eſtate. Wms's Rep. 597. in Cate of Evelyn v. Evelyn. 

S. C. cited by LJ. C. King, and ſaid it being adjudged upon ſolemn debate with aſſiſtance of 
Judges is a great authority, and to be obſerved by him, and that from thence it may be interred, that 
whatever is in the power of the perſon covenanting to do, provided the covenant be for a valuable 
sfadrration, equity oughit to look upon as done, aid ſupply the want of circumitances agaiult 2 
1E3:41:.Jci-Man. 2 Wms's Rep. 625. Irin. 1731. in Caleot Cotter v. Layer. 


- 


(A. 19) Where a bad Execution may operate as a 
good Appointment. 


1.FPIAT ſhall not make a good appointment which was in- 


; tended d paſs an witereſt, Arg. Ill. 1655. Hard. 48. 
cites 6 Rep. Sir M. Fixcn's Cafe, and Co. Litt. 301. 302. 
that a conveyance ſhall not enure to a contrary end than it was 
daſign'd for. But held that the grant of an office by a leate 
which was not good amounted to a good appointment. Ibid. 
49. Joncs v. Clerk. 


Q q 3 2. What 
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5. P. per 2. What is wid a; a ab or deed may be a good appointment 
Holt Ch. ]. f 13 3 3 
Ch. R. or execution of a power; per Holt Ch. J. 2 Vern. 543. Paſch, 
128. cites 1706. cites Hob. 312. Kibbet v. Lee. | 

6 Rep 


® 176, Sir Edward Cleer's Caſe. * It ſhould be 17. b.— A &ad ww] hall amount to an ap- 
pointment by 43 Eliz. Arg. Hill. 165 5. Hard. 48. cites Hob. CoLLiison's Caſe, but far; 


that that is by the help of an act of parliament. 

3. A. deviſes lands to B. his ſon ſor liſe, and then deviſes 
ſuch part of the ſuid lands as his aid fen fhull appoint, to ſuch wife 
as the fon ſhall marry for her life for the jrinture of ſuch wife, with 
contingent remainders to the firſt and every other ſon of the 
eldeſt fon in tail, remainder over. B. conveys to truſtees and 
their heirs part of the ſaid lands to the uſe of himſelf for life, 
then 1% his intended qwwife for lift, and after to the uſe of the 
heirs male of her body; and dies. Per Eyre Ch. J. This power to 
B. is not to init the ate, but tO appoint rhe land, fo that he is 
only to aſcertain her eſtate in what part of the land he will, 
and her eſtate is ſettled by the will, ſo that this cannot take 
effect as a conveyarice, but it may as an appointment of the 
land which ſhe thall hayc. And tho' it had /imited an infericr 
intere, yet (he ſhould have an eſtate for her life. And per 
Denton J. If this were conſidered as an execution it would not 
be good as it exceeds the pozuer, but it is only an appointment 
of the lands; and her eſtate takes effect by the will and not by 
the deed. Forteſcue J. doubted, if the ſon had barely ap- 

ointed the land without limiting any eſtate, whether it would 
E good ? Judgment for the plaintiff, Gibb, 156. Mich. 4 
Geo. 2. C. B. Peters v. Maſham, | 


(A. 26) Powers in general. Conſiruclian thereof, 
and of the Execution thereof, 


Fer when 1. C Was ſeiſed in fee of 3 acres of land in capite of equal 


one has an + X 5 | 
authority, value, and made a feoffrmext in fee of 1209 of them 79 


and des an the ule of his wife for life for her jointure, and of the third acre 
act a 7 the uſe of ſuch perſon and perſons, and of ſuch eſtate and 
ber... Eſtates as he ſhould deviſe by his laſt will; and after by his will 


no cu ber way ; ap . . . . 
but bywirtze deviſes the ſaid third acre without any notice taken of his 
ard in pur- power reſerred upon the feoffment. Now if they had been 


. three acres of land in ſocage, and he had made ſuch a feott- 


rity, it hall ment, and after deviſed the third acre without reference to his 
rather be power, it had paſled by the will, becauſe then it might either 


Rood 3 2 5 X x E 
1 paſs by virtue of his intereſt by the will, or his authority by the 
by force of feoffment; but being capite lands, which could not paſs but 


vp" by the authority, becauſe he had paſſed two parts by act exc- 
"+. cuted; this deviſe was conſtrued to be an execution of his 


though in ; _ 
doing the act authority, becauſe otherwiſe the deviſe had been to no purpoſe, 


he ater ns 12 Med. 46g. Pafch. 13 W. 3. in Caſe of Parker v. Kett.— 
netice b cites 6 Rep. Clere's Caſe. 


aurbuyity. 
12 Mol, 46g. in Caſe of Parker y. Kett,n—Zz where one has an intereſt and an aul 
| 2 | togetuct, 


4 
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together, and yy e does an at porxerally, it ſhall be conſtrued in relation to his intereſt, and net to 
hi, authority. 12 Mod. 409. 


* (B) Of Revocation, what ſhall be a god Power. 


17 T de 
[I. [Fa man makes ent 75 the uſe of J. S. for life, with 
divers remainders over, awith poaver of revocation of the eftate 
* of > 4 2 . a ? J : 8 . 5 . 
jor lije only, and thut them CEE SES CH 65. /l Dare 1204 „ 7 21e, aud: 2 at 
py _ It 77 o LI 5 „ 
th, p rematiider ſha! Il land, IT 10 ems voy * 15 «a 20 (| P Wer. Dubi- 
tatur: M. 8 Ja. 15. between [ples oth ma Freiton.] 
y UA man / ers a recovery, and limits the uſes by indenture, _ 11% 
; — Fo er of FE? cati ts and 17 [1iriit Nt wr He { J — lac. i in 3 
Py 7 - ” . * 7 . ' E © £* 7 
denture he rewhes and limits new uſes, with [ike poxver of revo- Exchequer 
cation and to limit new uſes ; this en power of revocation: 8. C. 
4. * 5 „ 838 7 11 ; tion 2 third 
and new limitation ot uies is good; ior ail ariſes out of the inden 


| 3 1 % 13 5 i * P - 11er 0 
recovery which is the foundation. P. 10 Ja. Scaceario among revocation 


4 


4 
| : 3 Cui a CC nd 
the reports of B. Beckett's Caſe per Curiam preter Snigg.] and limita 
CCI tion; * and 
1 * 2 fas 1 2 "*% A *. 1 k 3 þ _ 7 % — 8 
f | Prom!cy and Altham barons held, that the declaration of the uſes made by the indenture was gaods 
oof J het Navi 24 7 ÞO) wer by t. 18 7. 111 0 declare i CW icy 4 +343 tem Ii power ol TCYO ations tor 
4 4 . . 1 : — 6 - a 2 „* 1 — ! . - | - 1 Sal 
; If. 15 not merelya power, hit Conor | with an intereſt, and therefore may be Cvecuted tha 
A 4 f ” 1 * | 7 | » 7 9 g * q © 1 17 142 108 — » | 7 . , 7 - 4 — 
q : + - . r OT reYOcCati ils all { t: Cl WIIen 112 ay * 1441411 & +4 aC aint tC revox e 3 t! — orm! uſes, non al 13 
3 i | X n 3 11 8 . 6 a 8 amb 4 = — . 
p 1 , p 3 13 no uſes had been GC. [ 110 ly and tue id 11% 5 ll, UTUTIALE Ul — ds 4 1 * Ii me Alte! the nne, $ 1t appears 
L * 


3 


a 

2 Mar. Dyer 136. and Coke lib. g. Duw x1aw1's Caſe, and in this caſe they did rely upon 
115 66s's Cale, Cool ke, lib. 1. where it is ſaid, inat upon ſuch a power he can revoke 
tat part, wileſs he had a new ci of revocation of uſes nev wiv to be limited, wh -oby it is im- 
15 ied, that if he had a new power to appoint newyules, he may revolze them alſo. 8 wh baron to the 


— — 


. 
contrary, and ſaid, that he had not power to declare three ſeveral uſes by the firſt cmtract, which 
| cughit to authoriſe all the declarations upon that ſine, and then the revocation by the! 8 indenture 
i good, and the limitation void. And alſo he ind, that ſuch an indenture to Ccclare uſes upon 
uſes, was never made, ang” it would be miſchievous to declare infinite uſes upon uſes, Tanheld 
hel, that the uſes upon the ſecond ind nture ſtand unrevored, and the new utes in the third inden : 
ture are void. The power i in the ſecond indenture is, that he may revoke and limit new uſes, and 
that the fine ſhall be to thoſe new uſes, and no others; and then if there be a revocation, and no 
4 punctual limitation, he had not purſued his authority, tor he ought to revoke and limit, and he ( 


cinnot do the one without the other; alſo he fad, that aiter fuch revocation and limitation, the 
tine ſhall be to ſuch new uſes and no other, ſo Ut 1: tacze be no new ules well limited in the 


third indenture, the former ules ſhall ſtand void. 


1 bid. 119. There is a Nota of the Reporter, that“ it ſceme, that if a man make a ſeoffment and 
9 declare uſes, and reſerves a power to revoke them, without fan ing more, he cannot 1evoke them 
and limit new ; for the uſe of the tine being once declared by the indenture, no other ufe can bs 


averred or declared which is not warranted thereby, for he cannot declare the tine to be to new 
d ter, when it was once declared before, Cook. lib. 2. 76. That no other ute can be averred, than 
II | that 'i n the conveyance, Cooke lib. , 1, 11. althou a that the firſt uſes are E:iormined, as if 
N à man declare the uſe of a tine to be to one and his heirs, upon condition that he ſhall pay 4 "14: Keg 
3 er until he do ſuch an act, it the fut ule be determined, the fine cannot be otherwite declared ro 
n be to rew uſes; and therefore it ſeems, that ail the: uſes, which thall arile out ot the 8 ought 
Po © {ring from the firft indenture, which teitifies the certarn intention of the parties in the 1;miting 
s | thercof, and es in the cafe above, the ſecond indenture and the new vies thereby, are well 
19 warranted by the firlt indenture, and in refpect that this is not a naked power only 1 conceive that 
* tney may <3 upon condition, or upon a power of revocation to deten them; but the power 
1C to limit the third uſes by a third indenture, aiter revoc „ion of the fecond uſes in the fecond 


indenture has not any warrant from the firſt indenture, and without ſuch warrant, there can be 
n» declaration of ſuch new uſes, which were not declared or authorized by the firſt indentures, 
Ce which note, for it tems to be good law, 5, C. cid Veit. 195, in Caſe of Sir S. Jones 
18 v. Lady Mancheſter. 


— 3. If wes are limite by an indenture of certain land, and It was found 
there is a power of ret ocalion, and to limit ne a- uſes in this manner, 


1 Qq 4 ls. 


that he made 
a lcaſe tor 


eee. 


2 and [r.] And if the ſaid A. B. ſhall make any eflate in joe ſimple en 
rx _ Ja fee tail, then the uſe ſball be Sc. Tho' it is not limited to be 
the rever= made of the land in the indenture, yet it ſhall be intended, and 


ton nee, therefore the power good. Tr. 13 Car. B. R. between Snope 


to which 2 * . 1.2, . * 8 . b 
the leffes and Turten, adjudged per Curiam upon a ſpecial verdict. 


attorred; Intratur. Tr. 11 Car. Rot. 1137. 

whereupon 

it was reſo!ved, that altho' there de but one intire eſtate in fee conveyed, yet both being found, 

aud that it was with an intent to make a fee to pats, that this was a revocation within the proviſo, 

[ 489 7 Cro. Car. 472. $- C. The grant of the reverſion is a good revocation, notwith- 
- ſtanding the leflee for years attorneJ, and this ſhal} enure not as an actual grant of 

the re veiſton at the common law, but as a declaration ofa new ule by virtue of the proviſo, Which 

eie: mines the former uſes. jo. 303. S. C. 


4. A. made a w/untary leaſe for gg years in truſt for raiſing 
Go. or his children, with a power to revoke with conſerit of bis 
lady, and three more of her friends. Afterwards having occa- 
tion for money, he prevailed with her and the others to conſent 
to a revication jo far as ta charge it with 2000 J. which he 
borrowed of H. and then to be ſubject to the firſt charge. She 
died. This being ſettled upon her for a jointure, the jointure 
ſettlement took notice of this power and the revocation, and 
the mortgage to H. but it did not appear either by the mortgage 
4% H. cr by the jcinture deed, whether this revccation was total 
cr ut. Ld. Chancellor held, that this ſettlement ſhould not 
be held fraudulent within the ſtatute of 27 Eliz. becauſe it 
was not an abſolute power in A. but he mult have the content 
of his lady and the other three. And it cannot be ſuppoſed 
that they would conſent but upon very good grounds, and 
therefore not fraudulent. But if a man reſerves a power 
to revoke, with conſent of J. S. who 1s his can relation, or one 
that may be ſuppoſed to be at his command, it avill be fraudulent 
within the ſlatute. 2 Freem. Rep. 8. Mich. 1676. Ld. Ban- 
bury's Caſe. | | 

A. on his marriage with B. conveys land to C. in ru 
for himſelf for life, remainder to B. for life, remainder to the 
heirs of their two bodies, remainder to A. in fee, proviſo that 
in default of iſſue of the marriage C. ſhall convey to ſuch uſes as the 
furviver ſhall appoint. A. deviſed the land to D. and dies with- 
out iflue. Per Ld. Wright, Ld. Dyer's ſcintilla juris remains 
in C. ard tho” the proviſo be unſkilfully penn'd, yet it amounts 
to a power of revoking and limiting new uſes. 2 Vern. 377. 
Trin. 1700. Biſnop of Oxon v. Leighton & al. 

6. 10 Ann. cap. 23. f. 1. enacts, That all ęſiates made 19 any 
ferſen in any fraudulent manner, an purpesfe to qualify him to give 
his wite at electiams of knights of the ſhire { ſubject ta agreements to 


defeat ſuch eflatecr tg recanvey the ſame , ſhall be, againſt theſe who 


executed the fame, free and alſelute, and all ſecurities or agreements 
cr the redeeming or defeating ſuch S ates, or the re-conveying there 


ef, ſhell be void. 


(C, Wat 


b 


— > — 


1! 
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(C) What ſhall be a good Revocation according 
to the Power. 


Lr. IF A. covenants by indenture t fland feiſed to the uſe of 5. C. cited 
him and B. his wife, and of C. his daughter for their 1a | 
lives, and after to the uſe of C. in tail, with remainder over, by Jones ]. 
with proviſo that if A. after certain debts paid, * Hall be dijpoſed or Fon = 
hall determine to diſannul, change, alter, diminiſh, or make void Fol. 263- 
le ſes or eſtates of any of them, of the premiſſes or any part yg. 
thereof, that then it ſbull be lawful to and for the faid Nicholas at —8. C. 
oll times at his plecſure by his writing c. to determine, diſunnu cited Hob. 
Sc. and aiſo by the ſame «writing at his will and pleaſure, or any ? „ MY 
ther coriting ⁊ubalſoc ver ſigned Fe. to limit, declare, and appoint of Kibber 
the uſes of the fume to the perſons aboveſaid, or 19 any other perſons Lee. — 
Fc. and aiter B. dies; and after A. takes E. to wife, and the OR 2 
debts being paid A. covenants to fland ſciſed of the ſame tene- wich. 27 
ment, 7 the uſe of himſelf and E. for their lives, and after to Car. 2. B. R. 
the uſe of the right heirs of himielf. Tho' here i net any expreſs — 
fronification of his purpoſe, or determination to determine, diſ- Canet. 
annul &c. yet by this laſt covenant to ſtand ſeifed to other uſes 
he declares his purpoſe and determination to determine, diſ- [ 490 J 
annul &c. and by this ipſo fade the ſirſt uſes ceaſe, and the 
covenant in the ia laſt indenture enures to raiſe new uſes to 
A. and E. his wife, and to the heirs of A. Becauſe non refert 
an quis intentionem ſuam declaret verbis an rebus ipfis vel ſuctis; ò Rep. 33. b. 
for when he limits new and other uſes, he by this fignihes his 
purpoſe to determine and alter the uſes before. Co. 10. Scrop's 
Caſe 143. b. Reſolved by the 2 Chief Juſtices and Chief Baron 
in the Court of Wards, and there fol. 144. ſays, that it was ſo 
relolved in B. R. Tr. 2 Ja. between Frampton and Frampton. ] 

(2. If a feoffment he made 10 the uſe of A. for life, with diverſe Orig Aus) 
remainders over, awith a power to A. to revoke the uſes, and to Mo. 612, 
limit new uſes in fee or in tail, and after A. bargains and ſells 1 7 
the land to B. for a nunth, and aſter grants the reverſion in if he ſballbe 


fee to C. and B. attorns to it: this is a good revocation and minded to 


limitation of new uſes according to the power; for the making _ ig 
vote any of 


of the Icaſe for a * month is not any ſuſpenſion of the power 25 uſer, to 
as to the fee; for + he may revcte by parts, as he may limit an the intent 
eitate for years, and it is good for the ſaid term, and after Re: 
rs 1 any part or 
limit it in fee to another, but this ſhall not revoke the leaſe for parce! of the 
years before made; for then he ſhall defeat it by his own act. premities, 


Alto in this caſe this leaſe for a month and grant of the rever- and dcn 
D his intent 


fron, being a common ailurance, hall be taken as one act. . ac bs may 


13 Car. B. R. adjudged npon a ſpecial verdict, per tot. Curiam, revoke for 
between 4 Snape and Turton. Intratur. Ir. 11 Car. Rot. 1137. 797 47 
A d ] * * 1. . ö — * : 1 5 3 n li time, and or 
nd the Court vouch'd Dame Rufſeſs Cale to be according to part at an— 
y 2 . . * 
this judgment, which was between Wozd and Reynolds. But other. And, 
the Court ſaid, that if he who has ſuch power to revoke and 8 
mit new uſes, makes a Je for life, this ſiſends bis potter as Loy Caſe, 
7 | | t5 


1 


fk 
but an au- 


Ty £9] 
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to the fee. And fo a diverſity between leaſe for years and lor 
life, or ellate of franktenement.) 


tanden, S. P.—? To. 392. S. C.—Cro. C. 472. S. C. Nod. 114. cites S. C.— 


71 * — —— , TIE 1 1 9 5 1 2 0 . 
* 4 O 1 Ciel Vell 1 deed 111 1115 life, 01 by! "uy. 25 win 


* @ ? 7 1 * | 
= v* * * 1 * - * - * .- .- = * 1 % 
V Y $9 $9 34.6) LEY k4 +> 5 | £8 \ { ivy C1 Get LIMMNG Re ule 7 1 umi 1 
Fan 1 x * * * * 4 8 3 * * y * = 1 
ules. Hie debe the rand 19 PS qui'e er je and dies, this 


4 + * 5 — + ads * I - . * Fm 5 1 % * » . 2 11 . FY 
CNUITICS as alMICTCaTlON OT the ut- Or Ine tale e ated by the 
* — * 1 1 a 5 SY - as : 1 a - A 8 = * 31 ; : 
fine. Mo: „ 519. 35 Eliz: cites the Caſe of Thomas v. 


4. Where a power 13 to ręroke on the nder of money, 2! 
a place certain, in ſuch caſe, if rg notice of the time be given 
to the bargainee, a tender at the ke, the bargainee not 


being t th ere, is no rCVGCAtIO! 1. Mo. 602, 42 Ehiz. in Cauc. 
in Bu 's Caſe. 


5. * to revohe after fach a day; converance to a pur- 
chafor is a revocation, tho? Saco before the d ay, by the Stat. 
27 Eliz. 4. Mo. 618. Paſch. 42 Eliz. C. B. Bullock v. Thorn. 


6. Conveyance by covenant to ſtand ſeiſed er confarguin: 


is not ſuch a conveyance for valuable confideration, as t. 


mate wad a former Conveyance containing power of revoca- 
tion by 27 Eliz. 4 Mo. 602. Trin. 42 Eliz. in Canc. Lady 


L un $4 1 5 Caſ-. 
A. makes / feoff ment to forr to certain uſes, with power 


: 975 revocation on tender of 35. for a rea/onadle cauſe to be f 


by him and approved of by iheiz. One dies. A tender to the 
fare? zor, and their approbation is not ſufficient to revoke 
&c. For afprovation was a thing of conſent, which cannot 


evoke. and LUrvive &e. cites D. 189. But per Popham it had been othcr- 


15 tobe done wiſe if A. had limited the tender only to be made to two, 
x theaflent Noy. 38. Allwaters v. Bird. 


b 


CO 


© t the ur, 


and fo is determined by de: thof one. 


[ 491 ] 
Pg 
DO. FP. per 
( . Az f5 
the ded - 
122 l- 
13 
i * 
þ 4 * - 
* — 
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8. A. ſuffer'd a recovery to the uſe of himſelf and NM. his 
witc fog we og es to B. Provide d that A. and his wife by 


ther; nt deed Ec. nig revoke, alter Ec. and that thencefarth 
the recovery fhould be 15 the new uſes. A. and AM. by deed declur ui, 
that it was Heir intent ta netale, alter, ar aj, £29. all thi farms 
uſes to H. and > rcupon without more words limited new uics- 
the queilions re, It, it the POM“ r b ing b D word» copulatixe 
be purſued, 5 revocation &c. being uy dijun [ve WIrgs : 
2. If by faying it was their zaten to alter “ &c. without ſaying 

poſitively that they: did alter &c. be a 5 revocation by im- 
plication? 3. If by the fame deed the old uſes may be revokt 


| WOW ulr bn, . nit. 0 tf Gil 1 FECGUET by 4/05 iit „ "4 Aiter ie 85 


15110 


1 F p 3 
veral arguments, it was adjudged a — revocation of the c 


uſes, and a good limitation of new uſes. Mo. 681, 682. pl. 936. 
Hill. 45 Eltz. Fitzwilliams's Calc, 


A 
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9. A power was to revoke by <vriting under hand and cal, and A ſettlement 


del [ivered i 272 prefenc: » ef three ©1117 encfſes, (11! 4 thenr 47 G8! ws the uſes 75 was made 


Has 
7 wit . Ker 


ceaſe. A revocation by zwill is good, if all circum ces ATC of rcyoca- 
ry with. Hob. 312. Kibbet v. Lec. tion by will 
in writing, 
executed in the preſence of three witneſes. The will was made in the pren ſence of three, but one did 
e 8 name; yet it was C60 2 ſufficie 75 rev Cation, an4intrictnef(; it was an execu. 
tion.. 2 Chan. Rep. 1 32 Car. 2. Sale v. Freelan: 1.— For this w 15 2 p. wer to diſpoſe of bi; own 
eftate, wliich is to h ave all the ia» our Imaginable. "G5 ere a Pawer is 79 charge a third {erfen's 


2 nd 


{:Gy ſuch owe: is to lave 4 Ii 2 id conttruttior N. 2 Ve cnt, 332. 8 A Hill. 32 Car. 2 —— 2 
[A. 14) pl. 1 the Geke 17 mar 4 zin. 
EY — 


19. A. levies fine to the uſe of himfolf jor life, and after 


— 


his deceaſe t to the uſe of ES] her}; I 1d bi S heirs «aS A. by his 
laj? will foot! appoint. The fee is in A. and he may covenant 


by dee to ſt: * ſeiſed to the uſe of a ſecond fon &c. Ley. 
fac. Brand's Caſe, 

11. Lands ſettled, with power of revoc at] on on payment of 
408. A {el a grad tiher lands are /eltled on 14 ume leer with 
ſile power. 'I'wo "ni ſums of 40 8. mult — pid on revoca-— 
tion of the uſes raiſed by both lines. 9 Rep. 105. b. Mich. 
10 Jac. in Loheld's Caſe. 

12. Power of revocation was refined on tender of 1 f. 19 B. to 


( 
— 
7 
4 


, who! n the remainder was limited; B. dies ; a tender te the heir of 


B. tho' an inf int 2 year's old 1s good, Ley. 55. I rin. 15 Jas. 


8 788 3 Caſe. 

13. A. ſeile d in . rem to levy a Joe to _ ulc of 11 

1.» 1 

3 lunit by een ure, 4 40 cant of fuc 2 1: e n, remain- 1 2 ws. 
der to B. for life , remainder to B.'s eldeſt and roth ſon in tail, according 
remainder to C. ws his ſons in like manner, remainder 79 {be that poser 
right heirs of A. with a proviſo, that upon tender of 5.5. Se. he cabs by. 
might revske thoſe uſes and limit others. A fine was levy'd ac- proviſo A 
cordingly. Afterwards, by another indenture reciting the uſes Mainard 
of the firſt indenture, and the proviſo 1 in it, A. made a new li- _ 1 
milati 8 to the uſe of himſelf in tail, remainder to B. for life, julgment 
with like remainders as before to B.'s fons, remainder ro C. for {+4 it might 
life, with like remainders to his ſons, remainder ts D. the plaintiff 3 OI 
in tail &c. according to his poaber and the clauſe in the ald indene 
cure; and dy'd without ſue. This is a good exec on of the 
power, tho! 5 8. evas net tender d. For A. had a « 2575 præver by 
the fir /k ingenture ; the one to limit other ules to ſuch 1 rlons, 


, 


and for ſuch eſtates as he pleaſcd ; the other to revoke the uſes 


limited by the ſirſt indenture, and to limit new uſes. And 


when he limits new uſes, which cannot ſtand by the power re- 
ſerved by the proviſo, for lack of fe nder, the law * ill A. ſer Ihe 
{Fmitaticn ta the poauer he had to limit other uſes Sc. And Ys 
becauſe the 2d limitation is expreſoly made according to his ph r, 
which refers to that power which he put rſued. Allen. 83. 
Mich. 24 Car. B. R. Udal v. Udal. 

14. Power to revoke by indenture ſealed in preſence of three vent. 258. 
witneſſes. He by indenture ſealed in the preſence of three wit- E. of lei- 


neſtes covenants to le vy a fine, and levics it. The decd and the 
Ine 


* 
1 
* 
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C5. C. fins together m make a good revocation. 2 Lev. 149. Mich, 


5 . Wigſon v. Garret. 


= 


15. Tf A. in a voluntary ſettlement reſerves a power to revoke 
= with confent of three or more, and he afterwards revabes qvith 
And Id. con, /ont of thoſe pe erſons as to one third part, an id afterwards a 
e en Cars "= ice 1s made, ment! mn the revocation, oy qwiinout rec lis 
held in 1.4, “ In He ves ba, this 1s notice fa re UoCationy and the partie; at their 
Cain ; peril muſt inquire into the execution of it, Per Ld. Chancellor. 
rates War 2 Freem. Rep. Mich. 1696. LA. Banbury” s Caſe. 


W.iere £zcre 

is eie AfA 75 1706 the parties at their peri! muſt loo to the execution of it. Ibid. g. 
Jen, ra? f- - BY: NG of feoffment to utes, with power of revocation 77 
ns expreſs ꝛuardt. A diſpoſal by will is a revocation, without taking 


* 


power of re- nos of the deed or the power in it, Raym. 295. Trin. 
vocttion by 31 Car. 2. Guy v. Dormer. 


WHY IPTG. 

ment in rein 8 atteſied by two or more credible toitneſet, by will atteſted by three witneffes « ex. 
prets!y deviſed ail his lands in D. to |]. S. and W. R. He had no other Ia: nds in D. Upon retere 

to the Judges of C. B. they cetermined that the will operated as a revocition, though the will made 
no mention of the power. 2 Wms's Rep. 414, 415. Trin. 1727. Deg v. Deg. 


58.5 17. A feoſtment was made with power of a revocation; 2 
1680 Aub quent morig age t5 ve of the fe Frese 1 15 2 rev Ge: tion pro tanto 
The  condi- only. Vern. 141. Hill. 1682. Thorne v. Thorac. 

tion of the 

redemption was, that on payment at the day, the mortgagor ſhould have the lands in his former 
eſtatc. £\ Vern. 141. Thorne v. Thorne. 


3 29. 18. A. ſettles land to the uſe of himſelf for life, remainder 4 
. and the heirs males of his body, remainder in tail to C. &c. with 
jutfcient to power of revocation as to B's remainder only. A. reciting the 
ceſcrive an ſettlement to be to B. and his heirs males, omitting the words 
tate mil of his body, revokes and limits new uſes to B. and his heirs males, 
but the 3 of the firſt deed was recited rig Nt and ſo are the 
wt necelly parties. Reſolved that this is a good revocation, and. a good 
to co: appointment of a new eſtate tail, by his directing the ſaid eitate, 
in the li» in the ſaid deed named, to be to the uſe of B. and his heirs 
mitation. males; which ſaid. eſtate ſo named was an eſtate tail, 3 Lev. 
. C 1 213. Trin. 1 Jac. 2. B. R. Gilmore v. Harris. 


judgment affirmed in B. R. 


19. A dewiſe of lands not now in ſelilement wil! not paſs lands 
ſettled with a power of revocation. 2 Vern. 62:1. Mich. 1708. 


Lit LON alias St rode v. Falk! land. 


S. C. C bb. 20. A. ſexſed 1 in fee Farad Lis eltate "4 [712 by lenge and re- 


ond 5 ode all 4 every bs uſes t 8 22 And . 


ſad G4Y, 


2; ir the uſes to himfelf for life, with ſeveral other remainders, ard 4 
Yenanuir 


5 
* 
4 
VS: 
1 
* 


ch. 


6 


firſt ww orus, V1Z. (19 grants fel! e de. 12fe } 11S ha a 4 \-4 
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reriainder to F. in tail. he ſaid deed contains the fol! lowing 
powers. 1. A "26a fer A. by any deed or writing ſigned, ſealed 
end delivered in the preſence of ME. De. witneſſes, to demiſe, leaſe, 
limit er nppornt the ſuid, 2 emi/ſos to any perſon bat eber &c. fer 75 
much yearly rent as he Gould 1 Vt. And that it thall and may 
” lawful ts e 75 e fart A. at any time during his natural lire 
it his avill and ple. we 1% grant, ſeii Gr demſe the Premiſes ur any 


25 thy resfs gar by any 64. E Se. or by * IS (aſl Twill Se. 772 WF? 7945 
55 


77 * 


" 7 
honed, fe ated, 6 ol; vered anna [ pub! 2 Cd T, I, ＋ 4. Ut o ere 


3 
— 


wil neſſes, 19 ver re, repeal and make vid all ande n Or an 
72 and uſer, 955 ite and gates, tr 10010 ant UMUUUINS Sec. an dt (le- 
are c. the {re ar furh other new uſes as fs. 44 fee n mM: 72 moet 
2 -w thence) Erth the eftates before li nited rc. to ceaſe Sc. 
ud that the ſuid A. may diſpsſe 1 of the ſame prem:iſſes, and every part 
Ec. theresf to ſuch h other perſon and uſe 's as be fall think At, any 
thing before mentizned ts the contrary in any <vays notævit offending. 
The firtt part of this laſt proviſo, viz. to gr ant, {el} or demiſe, 
appears inſcrted by interlineation. In 17 715 A. by leaſe and 
releaſe, reciting that he was indebted as _ cit:c 11 in a ſchedule an- 
11 5 5 conveyed his eflate t5 W. Ke and IV, . 8. aud their pers, 772 
truſt to pay the ſaid debts by the annual r; ts or niori gage or ſai, 
end a ter Folk ent thereof is pay the ove: plus, if aiy, 3 recauvey 


ſuch parts of the prom Jes as are unſe Id to the ſaid A. or to ſuch per} 72 


* the 


Dr. and to fuch uſe Or. as A. by any dee Gy ag under F: 


7 d and ſeal, act ed by t7y3 CY Mie CVE diol, HE wade Cy „ 611d f 0 


Sr. This releaſe was : atteſted by two witnelles only. —A. died 
without Hue. Lord Chancellor, aſſilted by Lord Ch. B. Rey- 
nolds and the Maſter of the Rolls, vas of © plnion that A. in- 


tended to reſerve an abſolute power over this Cilate, and either 


to revokeæ it by all exprels FCVOCAtION, GT by a CON VEY aloe 0 dit. 
ferent uſes, which are the two kinds of rev ocation, as is evident 


as well from the preamble wuich is interwoven with the con- 
© ee of the ducd, as from the proviſo; and in conſequence 
f that intention, it is reaſonable to ſuppoſe he meant to have 


a power to deſcat it without taking any notice of it; and if no 
power had been reſerved in the bod dy of the deed, then would 
the preamble have given a general power, that a Conveyance to 


diferent uſes wodld have been as elfectual a revocation as if ex- 


an wed made 3 and that he the ght any other conſtr 22107 
would be ford and unnatural : that if A. had topp d Vith tlie 
lo: n 7 fo red ail 


abſolute power. Then came the words {or by any des. le 


— g 21 \ Ch ane 5 ' £297 
ing S.) Or is Etats a d1SHuUnclive introdu: tive of : rent 
ſentence and a diſſerent power, as is i in from the words im- 

2 7 3 gp 4 18 tp ine be wn ERS 
Inc. 1. ite! V follow tilts v2. (1714 Sin — its £ 24 Le jo win HY IS Go HSE To ie 
C % i MY 3 
refer to the C3 = n power OL TEVOCU.LON, hat if tlie fecontd 
F 7 EY 8 y 13 N 
Pare of the clauſe, viz. or vy any deed or Write & c. Natl been 
| 


{9milted or | dropy' 4; and it had been (or fo repral &c.) it is plain 
they would be diltinct powers, ane alk” d why thoſe words ſhow 
alter the cafe? That the ele wml: unce of He rel are zuly 


J 2 * ” © » * * „ „ — 6, * 4 
PPC. T5 75 He * I 52 re & we 66 40, '9 b. 1T el. CT 808 10 22 
- - 


of uſe but 2 
give A. al 
unlimited 
power over 


AS to re- 
{crve. fuck a 
power, His 
Lordihip 
ſaid ke 
would rot 
1 abrid2e J's 


\ - * 
——ꝙ—p3 — 


— = at m__—__ 4 a... A 


—— 
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power, nor to ny general power of diſpoſing at the end of ihe 
ciauſe, viz. (And that the ſaid A. ſbali and may i /e &C. , which 
is as much a diſtinct power as may be „andi is larger than the 
firſt; for by this he might give his eſtate tail by will: that the 
expreſs power of revocation could not by this conſtruction be 
tiiought nugatory; for within the firſt power he could not be 
rein ated in his for {tate without a conveyance and re- 
convepance; nor could : h ave deviſed it: but admitting it to 
be { 8 * thought that a ma: 1's general rt is not to be 


1 3 
Her e 
] 


—_ 
opere becauſe a ſub! icq uent part of the deed is ſurpluſage. 
And that the whole legal citate paſo'd to the truſtees by the 


49 iQ i% 


deed: of 1g. L. P. Conv 399. 499. 12 June 730. Fitz- 


Fauconberge.— hs decree was afürm'd in the 


gerald v. | 
Feral. 
Houſe of Lords 27 Fed. 1738. 


D) Power of Revocation /uſþended. 


1 I, Covenanted to ſtand ſeiſed to the uſe of himſelf for life, 
CE oe * wit divers rcinainders over to others, ſome for liſe and 
e males ſome in tail, with the reverſion in fee to himſelf, with general 


e, power” of revuacatian of all uſes in remainder z and after he 7 made a 


years, and 3 
; q terſe tr years to a ſtranger, and after, during the term, he revted 


0s j 7: 
lie ie it. Che queſtion was, w hether he may revoke, or whether tlie 


1 * 
Fer. abaruuce has fulp! ended his power of revocation by his leafe during the 
derm Coke Ch. J. aid, he may revoke for all exc ept the term. 
| But the doubt here 1s where he makes a leaſe without any power 


ms (> 0 


th- power reſerved to do to. Court divided. Mo. 738. Mich. 2 Jac. 
nns, Telland v. Ficlis. ä 


. 
Extinzuith'd 

by the fine, but ſuf; ended f or the term. Mo. 516. Paſch. 42 F!iz. C. B. Bullock v. Thorne and 
Standen. A leaſe for years ſuſpends zus ibe term, but after it is good. Per Hales. 1 Mod. 11 


2. If a deed of r revocation be made, and the party had declared 
lat it ſaauli nat 1:be place till 1001. paid, there the operation of 
it would bc in gate ce till the 100 l. paid, and then i would be 
ſuhcrent. Per Hale Cu. J. Vent. 280. cites Hob. 312. in Cate 


r F f 
Gi 1)10DCT v LCC. 


(E) Power of Revocation extinguiſhed or dee 
mine / by what Act. 


1. s one has power of revocation, if he ſiaſer any thing 
\ £1 
oy I be 2 , 22 EXEC ut ted by force of it, he C: innot alter 
wards make revocation. 5 Rep. 90. b. Trin. 42 Eliz. in Hoe's 


Caſe. 


Mc. 605. 2. A. makes a fcoffment of bus ncres to wifes, with 8 er ol 
l * revocation. It he aſterawards male a ferf 57 of ene 6 the a Try 


'c:'s the power to revoke as to the other is extinguiſhed. 1 Re 


— . 
ef -& 3 73 "" . U 1 4 
' x cone 110. b. Hill. 28 El:z. B. R. Grendon v. Albany. 
' ! 
ex ten Fm orit of part of the land is an ertinmuiſhment of the power as to that part only, and tlie 
et TEMA; a5 te tie ieſidde.— 1 Kp. 173. 5. C. — 8. P. II h. 213 in Cale of RI Det v. Lec . 
| ” Au! 


1 Powers. 204 


And. 67. Sit Richard T.ee'; Caſe.—If it be by /. But not ſo of a condition annexed to e land. 
Nio. 618. Paſch. 42 Eliz. Bullock v. Thorne, 

Ss if one makes a conveyance with power to make | eaſes, and with power of revocation, if he 
makes a /-a/e [of part | he may revoxe tor the retidue. Per Coke Ch. J. Mo. 788. ' Mich. 2 Fac 


C. B. in Ca! => Yelland v. Ficlis. 


Power of eve 4 is extinct by feoffment ; ; lo by ne or 3 en fouls 


} : va +a a 333 14 
1 te 04 e. Arg T, 2 Ro oll. * 2 9 CiIteES 1 1 11 8 5 Cale. 2 a 
1 
9 i * 9083 5 99 17 111 
the « ! 
1 > . 1 C A 1 | - Jo 920 , */} 
hat A. way revehe the ſeeſſment. A. levics x ae to B. of the ſome land. This is an ext: 1 UU 
15 * 5 . * 7 ” N , — R 
2A ot the 1 of ICYOuLi 1011. Per I\ Vi}. ( ils . I! . 389. WIe. 1053. B:irg . Chrittophier.— 
1 oy wigs „b. Albany's Caſe. cited 22 in Diggs's Caic. 
2 k * . - * 1 « - 
He = 1 as only a * awer to revoke eſtates, and has no eſtate himſelf in the land, cannot by 
Hie or fee ffment or releaſ or ex. "ot 2 his power; beeauſe it is only an authority, and no inteteit. Ag 


if A, deviles that B. ſliall tell his land, tho' B. levies a fine, or makes a feoitment, or releaſes all 
lis right, vet he may ſell the land, Wo os. Hill. 42 Eliz. Digges's Cat 

Jut a power of re roc ation not in cite, but in fzzurs on a contingent, ma 70 be extinguithed by a ine, 
or /.ofment of the land, betore the contingency happened. Mo. 685. cites the Cafe of Albauy v. 
Crendon. 1 Rep. 110. b. S. C.— Le. 133. Raym. 239. cites 42s "A Pos K 


4 \ 2 , 19 ** . z | rar 821 2 * Ty ain un T If ; 4 II f 7 } N 55 J fe 4 1 
T A. iCiicy IH lee, man 4 YOJLUNCAal CCNVEYLNICECTY an un divided INOIETV OT a maor 172 [© HE 7. 
„ / Yy 5 / 4 . , LS „ Ks Ys : AT 7 2* 75; == 5 2 dS 
Ki! TT] A 4. — % rt; {1 18 /: ls y / 744 KA * 4 P 6 * init y re Ul Inder +. I, —— 17 ren Li 3H * 412 
* = . 7 N 5 4 ] 1 11 vs"? ] J d ; ; 12 : 
g 4 * / * 1 Wi} I, 4 * 52 F p k it k 4 } JC 12TH 5 7 cl 2 1 1k ( 2 LES 
— * * — * 
iT 4 - 2 | Co . * * | ws. . wo , \ _— [ 9 4 / _. » 7 . - # 4 . 5 
les, Ie e! 1 thele ie 57 and ts 44. 18 4 * Alis til A. 460444 41 Ly „„. i a 144 X „ 4e 
> Gy Tg Hr ng AO. T „ 8 oF Ren, W 1 
{+ e FT 4 T, i * deed d. 2 IF. * 4 IT the 111 % ics 0 l * 1 ” Ca bo a! Lk 4 — IIme Wi 180 SHES . 92 w * fa * 444 11 1 
, * ; * * 7 1 7 0 . Y 1 
J 1 i 
F 911 6 ” 7 ; p ” 2 o *% 1 4 " * 2 - 2 1 
by 4 tne fine ſpat, ve ts tht «f/f } A. ara 1s ; and tO no other ule, intent or purpole Whats 
* * 4 


comes too late, is the queſtion. Adjudsed that the power of revocation was eExtintt; but uus 
ment in C. B. was * reverſed in the Exchequer Chamber by fix Judges againit two. Skin, 357 
„, 7!, 187. Herring v. 5 —* S. P. the fine and deed being by him, who being feifed in fees 
limited the con with a refervatio: facii pon er, tho' he only iimited an eſtate to hipifelf for his 
Ute. Carth. 28 . . Arg. Vins's Ke 168, 169.—2 Show. 185 5 S. C. coated —— 
Adjudged. Vent. 368, 371. Paſch. 1& 2 J. . adjudged Comb. 115 


— 
of 
CG. 


It A. makes feoTinent in ice to diverſe uſes, with proviſo * oo 
that J. S. may revoke, and then the uſes {hall ceaſe.—J. 5. can't ph 
3 "4 8 was ſo ad- 
releaſe this pow: od, and fine or feoilment by J. 8. ſnall not ex- judged, be- 
tinguifh it; for the over is meeriy callalerul. Per Popham Ch. [ 295 J 

1 Rep. 174. Trin. 42 Eliz. Diggs's Cafe. 8 * 1 
ON *. autiio 
rity, and do intereit. 


3 Whether relea's of 2 power of revo cation in part be good 
t, dubitatur. - No. 605. Hill. 42 Eliz. in Diggs's Cafe: 


& F< | . % # > Wn * > 2. 7 7 
5 ower of revocation by writi: 1 ſealed and delivered &c. 8. C. Hob, 
4 Hg 
A 4*,24 5a a 4 * A iy 1 12. 55 the 
A revocation by a vill / „ed is a ſutheient revocat ion; for the 1 "2 
17 * go 3 . 7 K. : a < 
intent was ſatisfied. Per Jones J. Winch. 83. Trin. 22 Jac. Kiss yv; 
* } 5 * . -" * my + 
, ba 44> b p " * > * » E 7 
C. B. ſavs it was reſolved in Cale of Kennet v. Lee. I. E E. Trin. 
17 Jac. And 
[12 power of revocation and limitation of new uſes was limited to be done by him, being i in perfect 
vealth and momery, Put tho? the verdict week ot find his being in pertect h ealth aud memory, vet it 
4 Ne f i U gh 3 for ee be * *11 med un le TE th as CN! tr. ry he pro. ed; aud Lil ?y re VOCat!or , mul 
le: ve the (ire nn ances Wien the Ener 1171p ſes 67 himnlelts yet no more : 11 2 m 90 {ed upon 
i 4 — 4 
im, but 11s power ſhall | be taken favourably as agreegble to nature, that every man have free 
over his own, which is the reaſon that the Litter act, which cannot ſtand with t the former os 
ud a revocation ; tho“ according to the expreſs words and vulgar fen'e it is none. —So where the 
power was, that he might by any u riting | ſeal'd &c. in preſence of two or more credible witne 


* 
* 

* 
% 


con- 


L 
n expres werds ftgnify ara declare his intentiiyn to. revoke 5 b. that then, and from thencetorth &. 
the ule &. thou Jceaſe; aud W it was objected that the will is no revicition, becauſe the words 
2 exprets words) exclude ali implicit revocauons, it was as that powers of revocation are 
[2Y0uraoly interpreted, becauſe nies of e, depend upon them; that here the will is a re 


* . 1 1 * * . * - 
cver, and whether this nne hnath EXTINTUILN2E the pO: rot revocation, io that the declaration of 


— 


— — ——— — , rr eo eIrT—oOoO—_—_  owe— oy ere eo 
- : 
— . - 
— 7 — 


—— — 


435 


Vern. 182. 
2 * Trin. 
103 
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7. Power reſerved to revoke on condition the fon marries 
without conſent, may by ſubſequent agreement by deed be defeats 
ed, and the conditional deed be determined. Jo. 411. Mich, 
14 Car. B. R. Leigh v. Winter. 

8. Power given by fine to tenant for life to make a jeiuture and 


teaſes for 31 years to raiſe portions for daughters, and that in 


ſuch caſe the cognizees to ſtand ſeiſed to ſuch uſes. Per Hale 
Ch. B. -The power ſeems to be well raiſed; but a bargain and 
fate 22 fee by tenant for life to raiſe the portions is not a good ex- 
ecution, nor does the bargain and ſale in fee, or re-conveyance 
in fee by the bargaince deſtroy the power which is collateral, 
and the eſtate to be limited docs not ariſe out of the tenancy. for 
lite, but out of the original eſtate; and in Noy's Report it 1; 
held, that a covenant 10 aud ſeiſed in fee docs not deſtroy ſuch a 
power, tho' he fays that may be queſtionable, becauſe the whole 
eſtate is there diſturb'd, whereas the bargain and ſale here diſ- 
places nothing; and if the bargainor had a power of revoca- 
tion, he might well execute it after cxecuting this conveyance, 
Hard. 413. 17 Car. 2. Edw ards v. Slater. 

9. If he that has a power of revocation makes a lenſe for !ife, 
quære whether this Ven the power only as a leaſe for years 
would do, ar extingu:/hes it as a feoffment? Keyling and Twiſden 
were of different opinions. Vent. 42. Mich. 21 Car. 2. B. R. 
Clerk v. Philips. 

10. A ſettlement was made with power 1 raiſe 2000 /. 
tions, and after another ſet 1 is made, by which all the 
portions in the former are releaſed, except the poxuer to charge the 
lands with the 2000]. Now by this exception the power i, 
continued, and in full force, and the operation is not to be 
abridged by any general expreſſizns in the laſt ſettlement. Arg. 
Fin. R. 287. Hill. 29 Car. 2. in Caſe of Shipton v. Tyrrel. 

11. Settlement on three, with power of rev ocation; atter- 
wards the grantor made a mortgage in fee to one of the three. 
Per North K. This is a revocation pro tanto only. Hill. 1682. 
Vern. 141. Thorn v. Thorn. 

12. If a power of revocation is annexed i an 2 fi life, and 
that ate determines beſore the poaver is executed, the porter is by 
that means extinguiſhed. Per Lutwitch J. Carth. 24 IIin. 3 & 
4 Jac. 2. B. R. in Caſe of Herring v. Brown. — But fee ſupra, 
pl. 3. in notis 5. C. adjudged contra, and the reaſon. 

13. A man makes a ſettlement, wherein was a power that he 
might from time to lime by deed or has, under his hand an- 
ſeal reuke the wor thereof, and by t. 1 me ar any 5ther deed, lim: 
and declare now uſes: in ce of this power, Fe reuoles the 


* 
+ 
» 


old uſes, and by tlie _ deed [mils new ule: hy avilibout annexin! 


any new power of revication ts theſe new uſes : afterwards, thinks 
ing he had, by virtue of 1 the firſt ſettlement, a power of revoct- 
tion toties quoties, he by another deed revokes the laſt uſes, and 
again declarcs other uſes of the ſame lands; and ii he had fuch 
power was the queſtion ? It was agreed he might in the deed e 
revocation have annexcd a power of re woking the uſes therevy 
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declared, and might afterwards have executed that power ac- 
cordingly; but in this cafe there being no ſuch new power of 
revocation annexed to the new ules, it was decreed that his 
power of revocation by the tri deed was executed, and at an 
end, and by contequence that the revocation afterwards was 
without any warrant, and ſo the uſes limited upon the firſt re- 
vocation mutt ſtand; and this decree was athrm'd in the Houſe 
of Peers. Abr. Equ. Cales 342. Trin. 1717. between Hele 
and Bund. 

14. A term was created in a marriage ſettlement for raiſiug 
3000 J. portions for daughters, payable at 18 or marriage, on default 
of iſſue male, with a power for ih father to revoke with conſent of 
truſtecs. The wife died, leaving only one child, which was a 
daughter, who afterwards married. It was inſiſted that the 
daughter being 18 and married, the portion was become veſted, 
and could not now be diveſted by the power of revocation. 
But Lord C. Macclesfield held the power of revocation to be 
itill ſubliſting, and that the father with the confent of the 
truſtees may yet revoke, and may do fo at any time before the 
portion is paid. Hill. 1722. 2 Wms's Rep. 93. to 101. 
Rereſby v. Newland. 


(F) Determined in what Caſes, 


1. A Conveyance of lands was made with a proviſo of revo- 
cation upon an act done by the two prantors with conſent of 
their over, viz. if they or either of them be living then to revoke. It 
was reſolved that tho” one of the wives died, yet the ſurvivors 
may revoke the conveyance, for the conſent is conſtrained by 
this word (hen); ſo that thoſe words (if they or either of them) 
being coupled and joined with the word (then) explains the in 
tent and meaning of the deed to be, that it is not neceſſary that 
both ſhould join in the revocation, one being dead. 2 Roll R. 
178. Trin. 18 Jac. B. R. Gardiner v. Savill. | 


(G) Revocation decreed, ths" not Atrictiy purſued. 


1. Tender of the revocation- money was made at a different 

place than expreſs'd in the deed, yet it was held good in 
favour of a purchaſor. 2 Chan. Rep. 71. 24 Car. 2. Thorne v. 
Newman. 

2. A. ſeiſed in fee made a ſettlement in tail, with power of re- 
vacation by any writing under his hand and ſeal, in the preſence of 
three witneſſes, Ile made his a/, under his hand and ſeal, re- 
citing his power, and declarcd that he revoked the ſettlement, 
but the will had but * tavo witneſſes who ſubſcribed, tho a third 
was preſerit ; and died, The lands deſcended to B. lis fon, who 

VoL. XVI. R x mort- 


This decres 
was after. 
wards af- 
firm'din the 
Houſe of 
Lords. Ibid, 
102. 


Fin. R. 27. 
S. C. Mich. 
25 Car. 2. 
See Mort- 
sage (X). 
2 Freem. 
Rep. 63. pl. 
72. Anon. 
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ſeems to 
be S. C. 
and Lord 
Chancellor 
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ecreed it mortgaged the fame. Lord Chancellor decreed payment of the 


to be good 
eneh ; for mortgage-money, and ſaid that here was an execution of the 


the appoint- power in ſtrictneſs, tho' the third witneſs did not ſubſcribe. 
ing three Bur if there had not, equity would help in ſuch a little circum- 
bees e ſtance, where the 9wner of the effate had fully declared his intent. 
that there And tho? he ſaid he would not ſuperſede fines aud recoveries, 
might de yet where a man was only tenant in tail in equity, this Court 


| f 
1 ſhould decree ſuch diſpoßtion good; for a trutt and equitable 
done; and intereſt 1 is a creature of their own, and therefore diſpoſable by 


here it was their rule. Otherwiſe where the entail was of an eſtate in the 
clearenourh land. 2 Vent. 350. Hill. 32 and 33 Car. 2. in Canc. Sayle v. 


that it was 

done, tho) Frecland. 

here were 

aul two witneiles. —See A. 14.) pl. 11. the dure in the margin. 


The proof 3. makes a voluntary ſettlement with power of revocation 


"2 "SSN : 
der u tat on render of @ guinea. A. never tender'd the guinea, or ever de- 
A. bing in Clared the intended to revoke the former ſettlement (which 


nn had A. done (as it ſcems) and it had been a ſober ſolid act, and 


74 75 - * * * 
3 1 done animo revocandi, it would in equity have been ſufficient, 
* 14 L 


whim the tho' it had not all the formalities mentioned in che power) but 
tender was afterwards /ctt/ed the ſame lands to different uſes. It was not al- 
b 95 =—_ lowed to be a ſufficient revocation. Per Cur. This Court may 
h te. fupply an informal or defective revocation, but cannot make a re- 
eg bien vocation where there is no revocation. Per Jefferies C. Tr. 1688. 


oat 7 2 Vern. 69. Arundell v. Philpot. 


2 Ln 


toe jotth ment, ard in her anger threw a guinea upon the ground. But Lord Chancellor held that 


this did mot am own! 1% 4 bet cal ion in %%% 5 but had it &cen proved that a guinca had Leen dei. 
beate y tend rA. and drilared at the ſume time that the did it with an intent te revike the ſettlement, 
4 the Seed bad never been ſealed,” or if the deed hat ben ſealed to revoke it, and no guinea ten- 
4d. this Court would have ſupplied the detect of one . cular citcumſtance, where it appeared 
that the party did deliberately and adviſedly intend the thingy but v hat was ſaid in à pattion the 
Court wil not regard, 2 Fieem. Rep. Trin. 1688. eee v. Philpot. S. C. — S. C. cited by 
Mr. Talbot. Arg. 10 Mod. 476. Paſch. $ Geo. 1. in Cale of Lady Coventry v. Lord Coventiy, ſays 
it dent to las to have it tried, Revoked or Not revoked; and that at law the party was fo fortu- 
nate as (© prove the tender. —S. C. cited by Mr. Baron Powell, 3 Chan. Cales 70. in Caſe of Lord 
Mouutague v. E. of Bath,——S. C. cited Ibid. 108, per Holt Ch, J. 


S. C. cied 4. By a power reſerved in a deed, the revocation was to be in 
"ih DS „ / three Privy Counſell:rs ; the retervor did by will rev oke 

being then Governor of Jamaica, this was held a 
T1. ws good revocation, becauſe he could nat have three Priv y Counſel- 
is Mod. lors there. 9 Mod. 14 Mich. 9 Geo. 1. Arg. cited as the Cale 


$53. Paſch. 
5 Geo. ac- Of Mountague and Bath. 


Cr ingly. 

3 Chan, Cafes ;55. to 128. 5. C. and decreed centra in Chancery, aid there ſee the arguments of 
e Judges aſſiſtants, and Lord Keeper Somers—2 Free m. Rep. 121 4 193. S. C. by che name of 

— of Ale mare Mou v. Earl of Bath. 


5. Since the ſtatute 27 7 8. of uſes, * courts of common 
law held that powers of revocation of eſtates executed were to be 
taken ſtrictly, and ſo, if not purſucd, they would not impeach or 


deſtroy an eſtate already e ei ted by legal conveyances z but I 
tie 


T 


C 
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the Courts of Equity they ſoon ſound that the conſtruction was 
roo artificial, and not according to natural equity; and fo they 
conflrued thoſe powers, as a re/crvation of fo much if the ancient 
diminion of the ęſlate, to be under the controul of the tenant for 
life, & cujus eff dare illius eft dijbonere : and as olten as any ſuch 
dominion is reſerved, the tenant for life may contract about it; 
and when a marriage &C. contract is made in contemplation of 
the execution of ſuch a power, it was a real lien upon the eſtate. 
G. Equ. R. 165. Paſch. 8 Geo. in Cafe of Lady Coventry v. 


Coventry. 


(H) Revocation, Decreed, bo" not executed, | 593 1 
pl. 5. 
1. A Woman made a ſettlement of lands in favour of her S. P. De- 
C creed, per 


huſband, with power to revoke; ſhe afterwards ſent ſe- 14 Conti 
ral letters to her lawyer to prepare a deed ta revoke it, and to Ch. Prec. 
Live the eſtate to the heir, but never executed ſuch deed. The 471: Pech. 


Court would not make a decree on her intention only. Arg. 2% 5 _ 


9 Mod. 15. Mich. 9 Geo. 1. In the Lady Coventry's Cafe. rice. hut 

| Ns tad the been 
hindered from the exerciſe of this power by the a& of her h/barnd, then the Court ſaid they would 
have interpoſed. Arg. 10 Mod. 473. Paich. 8 Geo. S. C. cited. But where a power was bound 
6y articles preceding, and tor a valuatle conjideration, there a draught of a ſettiement was ordered 


to be ſpecitically performed, 9 N. 19. Mich. 9 Geo. Lady Coveatry's Cale, 


(I) In what Caſes new Les may be limited; (c.. 


and how. 
t. A Man may revoke the old uſes and declare nend by the ſame _ P. Ra 
| deed. 1 Rep. 174. Trin. 42 Eliz. B. R. Digges's Caſe. 4, Ell. 
B. R. Fitz- 


william's Cafe, — The very making a n:w conveyarce without words of revecation is ſuſficient, 
if all other circumſtances required in the firſt deed are obſerved in the ſecond. 10 Rep. 144. Mich. 
10 Jac. Scroope's Caſe.—S. C. cited Winch. 83. per Jones . A conveyance to different and 72cone 
ſallent uſes, is an effectual revocation. Gibb. 213. Fitzgerald v. Ld. Fauconberge. 4 bid, 221. 


2. Settlement by fin? with power of revocation, and to limit Where a 


new uſes; after there is a ec, indenture with ſuch power of 
revocation, but ns fower ts limit new uſes ; then a third inden- 


ture of revecaticr:, and alfo declared new es, by not reſerving 
expreſsly power in the ſecond deed to limit new ufes. He can 


man makes 
9 
8 Cc, to Wes 
with power 


of revoca- 
tion, when 


only revoke, aud cannot limit new uſes by virtue of the eſtate he bath er- 


raited by the firſt fine; but the eſtate limited by the third in- «ed 15at 
power he 


denture, 1 well raiſed by a fine ſubſequent, tho not dy the © 
former 1 IE. Sid. 243 Mich. 19 Car. 2. B. R. W ard V. new uſes, 
Lenthall. | but if it had 
been with a 
Power to revoke and limit new, then he may revoke and limit new, with 2 porver of revocation an- 
nexed to the new, which if te doth attetwards revoke, he may again limit new ules, according to 
e Erit rower, and 10 12 injinitum ; but always ihe new uſes mat correſpond is theſe cna_—_— 
RES -: Co 
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Sc. which rhe i, prover appoMtr.; for that is the foundation. Vent. 198. Paſch. 24 Car. & 
B. R. Sir S. Jones v. Lady Mancheſte..— See (B) pl. 2. and the Notes there. 


He that bas 3. A. on conveyance of lands, referves power to revoke, 
eee zott out ſaying ar i Ii mitine Heat ” A limit 
revoke hes bout ſaying any 8 of un now uſes; yeteA. may limi 
alſo power mew uſes. Per Lord Finch. Chan. Caſes 242. Mich. 25 Car. 2. 


(tho not Anon. 


expreſſed ) | 

to make a new limitation. Hill. 32 and 33 Car. 2. 2 Chan. Cafes 46.— For otherwiſe the feoffees 
would be tcited to their own ule, Mod. 30. Per Twifgen J. cites Lat Sir Wi.liam Shelly's 
Caſe. | 


A conveyance wie to ſuch wſes as E heul direct. limit ani avv3int. E. voluntarily, by writing 
under her hand and ſeal, (He the 1 1% A. and B. and being a teme covert, kept ihe deed in her 
u or b-r “] bands. Afterwards E. deftroyed thir ured, und limited the uſes to C and there 
wet a power of revication reſerved in the firſi deed. Ld. Chancellor held the laſt limitation void. 
and thit the firit can never be altered, being made by deed. But ia ſuch caſe a limitation by w. 
may be altered as the party pleaſes, a will being in its own nature revocable arid alterable, and tl.c 
lat hall take place. For truits are governed by dhe rules of law, tho' the execution of them is con- 
pellable only in equity. But it the power, reſerved io limit by deed, be from tine to time, then lie 


may limit and revoke feties queries, 2 Freem. Rep. 61. Mich. 1656. Hatcher v. Curtis and Sie 


Richard Ande: ſon. 
A. fetiled land with power from time to time by deed &c. te revoke, and by the ſame or any other 


deed to limit new ſes. A. by deed revokes the old uſes, and by the ſamedeed limits new ules, but 
doer not annex any new power to revoke theſe new uſes, and afterwards dec/ares other uſes. It wa 

agreed, that upon the frſt revocation he might have annexed a power to revoke the uls 
U 499 ] in that deed ; but not having ſo done, his power of revocation was gone, and thoſe uſes 


muſt and, Decrecd and affirmed in the Houſe of Lords, Paich, 1917, Ch. Frec. 474+ Heit 


v. Bond, 


[For more of Powers in general, ſee Authority, Fraud, 
Revocation, Uſes, and other proper Titles.) 


Prebend and Prebendary. 


1. A Layman may be preſented to a prebend; for non abet 
| curam animarum. And per Coke, all the poſſeſhons of 
prebends were at firſt the biſhops: 7 E. 3. 5. 30 E. 3. 26. and 
de mero jure do pertain to the biſhops. Cro. E. 79. Bland v. 
Nadox. 
Nr car 2. Parſen mr prebendary cannot have avrit of right, but juri 
ner Dare i . 
„ utrum. Br. Prebend, pl. 2. cites 11 H. 6. g. 


four Ours) 
wthnagt the Þ * 

ra-ron ard orig ry; quod nota. Ibid. But a prebendary ſhall have 20 ingreſſu fine aſſinſu 
eapitali; and there Vs ſaid that he has fer-ſimple, and vet if be aliens and dies, or reſigns, the 
ſucc aſſar may enter ; and theretore he has not tee- ſimple other wile than a parſon has, Br, I'rebend, 
+++ 1. cites F. N. B. 194. 


3 Ia 


w== Ye of 2 a. 5 


| þallivo libertatis as a 
Edmundi de Bury, & Mandavi ballivo libertatis de Alta Pecco, 22 


Prebend and Prebendary, &c, 


3. In juris utrum the allegation was, that the parſon of D. 
was ſeiſed in his demeſne as of fee in right of the church aforeſaid, 
tempore pacis & c. Br. Prebend. pl. 4 cites Book of Entries. 


[For more of Prebend and Hrehendary, ſee C onärmation, 
Eſtateg, Succeutor, and other proper Titles, ] 


Precedents. 


(A) Good. What are in general. 


1. PRecedents of Courts, as well as laws, are built upon reaſon 
and juſtice, and tantum habent de lege quantum habent de 
jufiitia, Hob. 270. Courteen's Caſe. 
2. Precedents which paſs without challenge of the party or de- Are. S. C. 


bate of the Juſtices are not regarded as law, 4 Rep. 94. Trin. 1 
44 Eliz. in Slade's Caſe. | . 


2 Roll. 
R. 37 .lt is a rule that precedents which paſs ſub /ilent/2 are of little or no authority; but that is 
w be underſtood ot caſcs where there are judicial precedents tothe contrary ; per Parker Ch. J. Mich. 
171:. B. R. Wms's Kep. 223. in Cale of the Qu-en v. Bewdly Corporation, —“ S. P. Vaugh. 
359- in Caſe of Proceſs into Wales, 


3- The pretended cuſtom of foreign attachment in London by 
the ordinary before adminiſtration granted, is unreaſonable and 
void, tho” x defendant produced ſeveral records of the uſage { 500 ] 
tor above 100 years, but none were controverted; per Cur, | 
Carth. 345, 346. Mich, 7 W. 3. Maſters v. Lewis. 


(E) Eflabliſhed by long Uſage, tho' otherwiſe not 
good. 


f. THE ſheriff returned, Ouod mandavi A. B. ballive libertatis In an ating 
| ducatus Lanc. &c. qui habet retorna omnium brevium infra Cu = 
libertutem predict. qui fic reſpond. quad ſcire feci prefato R. C. Oc. plainuitf had 
ow /int &c. Billing. The return is not good; for it ſhould be judgment 
allivo libertatis ducis Lnc. for the dutchy has no capacity to 7 _ 
have a liberty; and 3 becauſe preredents were ſhewn, Mandavi thereupon 


ove, and Mandavi ballivo libertatis Sancti had a writ 


R xr 3 | & Mane 


Os ee de 0 - 
—————- 
= 
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to the ſberiff & Mandavi ballivo libertatis ducis Lanc. and ſuch like, it was 


20 make Fee x 3 . 
bee, whg awarded a good return. Br. Retorn de Briefs, pl. 11. cites 


retrres, 33 H. 6. 20. 


Q mare | | 
22 F C. bailive iibertet's Rat. Hare Mil, Fundredi de B. cui exceut. pred, brev. t912litey 


at. fiend. & 7 liel infra com. pred. per fe fieri nn patuit, qui zudem batllitus fie nbi ve. 
fſoondit, and fo ſets down ar. inquifition before the bali, and 4ol. damages; and upon error drought 
it was agreed by all the Judges, that the return was tiſuſficient; but yet they would not reverſe the 
zudsment. becauſe there were divers precedents accuryuig'y, doth in B. R. and C. P. Hob. 3;, 
pi- 10%. Virely v. Gunttone. 


Fin. Law 2. The ſum of 100/. per ann. is due to the Mayor and Cam- 
ro. 41. 1 p 1 7 OS 
monnity of SUuthamperan Cu? of tre King“, CHIGMS. Acquittance by 
the Mayer only is not good; by all the Juſtices. And yet be- 
omnes Ju. cauſe he is the herd of te corporetion, and there were 100 pre- 
zan cedents ſhewn thereof in like manner in time paſt, therefore the 
acquittance of the Mayor was allowed; quod nota. Br. Cor- 
153. Kl. e. porations, pl. 87. cites 2 R. 3. 7. 
nalty are one indiviſidle body; the mayor, 25 mayor, can do nothing regularly, for he is 
the head of the corporation aggregate, and is 01y a part of it ; but uſage and precedents are not to 
be neglected in things indiſferent, or which are not mala in ſe, lenk. 102, 163. pl. g. 


15 J. cires 3. The infrmer's name was omitted in the proceedings an the 

5. P. Hoe 2xtrte of ſry, and the whole proceedings after were in the 

ei in B. R. 2 Jy G P 5 e 

Paſch 17 name of the Queen only; yet it was held not erroneous, be- 

E:iz. : cauſe this mar ner of proceeding had been uſed in the Exchequer 

mons'> Cate. in the time of II. g. and at all times after as appears by the 
precedents. Put if the precedents had not ruled it, the /aw 
had been cear contrary. And. 49. pl. 123. Eramot v. Fulwood. 

4. Inditments of fel»nivs done in the county ef Glhncefter,. taken 
and tried in the city of Gloncefler, fince it was made a fun and 
. co:121t5 by R. 3. were held to be good. And. 292. pl. 3. Hill. 
Vac. 35 Ehz. | 

5. In debt upon the ſtatute of E. 6. of tithes, the fatute was 
mijrecited; for it is recited as beginning November 4, 2 E. 6. 
where it began the firſt E. 6. and continued by prorogation till 
November 4. 2 E. 6. But not allowed, becauſe there are 1009 
precedents to the contrary. And the altering it would diſturb 
all the judgments that ever were given in this Court. Yelv. 
126. Paſch. 6 Jac. B. R. Clivcr v. Collins. 

6. Tho! the eccleſiaſtical commiſhoners had ½ to impriſen 
by 20 years witheut exrepiion in certain cafes, yet when this 
comes before the Court judicially, they ougkt to judge 2c- 
cortling to law. 12 Rep. 83. Paſch. 9 Jac. in Sir Wm. Chan- 
cey's Cate, | 

Hob. 8. pl. 7. In waſt the plaintiff made 7itle, becanſe one ſuch enfenf d 
5 —_— another to the uſe of the plaintiff and his heirs, and omitted that he 
Sear „ Infeoffed the other and his heirs. And upon view of prece- 
Oxenbridge, dents, the writ was awarded good. Mo. 871. Trin. 12 Jac- 
Rot. 1349. in C. B. Sceal v. Oxenbridge. 

8. Ded. pateſlutem of a fine bears date before the awrit of cove- 
nant bears date, this is communis error; and becauſe it is 2 


common atluragce, it is not now to be difallowed ; per 2 
| N an 
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| 
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|} 

and Dod. Roll. R. 223. Trin 13 Jac. B. R. Herbert v. | 
| 

| 


Binion. 
9. Error was aſſigned, for that the venir 22 in C. B. was 
12 /iberos & legales homies quorum quilibet habeat quatuor librat. 
where the new ſtatute is guatuor libras; for it was ſaid, that li- 
ratus is a pound weight. But becauſe it was a general caſe, # 
the Juſtices would view how the Parliament Rolls was, and it 
was found to be libras. And then it was mov'd again, and 
Popham ſaid, that the intent of the ſtatute was only to have 
ſuſheient jurors. Gawdy apreed to that, and that the ature is 
to be expounded, as the uſage has been ever after the making of 1t ; 
and the form of the writ is not upon any demand upon title. 
Fenner agreed faying the ſtatute de mercatoribus is, that the 
manner of the recognizance ſhall be of money ſterling, but it is 
ſuicient if it be lawful money. To which Clench agreed; for - 
it was ſaid, that if that ſhould be reverſed, a 1000 judgments in 
| C. B. would be reverſed upon the ſame point. Noy. 172. 
4 Biſſe v. Wills. | | | 
N 10. Error of a judgment in Cornwall in debt upon an obliga- 
| tion. The error atigned was, becautc the 7r:al of the iſſue joined | 
: there was by © jurates any. Rolls for the defendant moved, 8 
| ; that it is not error; for it is returned, that he tried it there 1 
| : by 6 ſecundum conſuctudinem ibidem a tempore &c. before 


. . = uſed; and the Court being by preſcription, the trial then, by 

| cuſtom, may be by ſix; and there by multitudes of records in 4 
, 5 20 ſeveral courts in Cornwall where trials may be by ſix by N 
g 4 cuſtoms there uſed; M herefore, if it ſhould be reverted, many N 
, 8 others ſhould be reverſed. But all the Court held that ſuch a 


cuſtom is void, and againſt the common law, and there cannot 
be an exemption of perſons from being jurors, unleſs there be 
ſuſficient jurors beſides the perſons exempted to make trials : 


X | and Jones ſaid, Although in ſome parts “ of Wales there „8. p. , | 
; be ſuch trials by ſix only, it is by reaſon of an act of parliament Le. 183. 1 
1 of 34 H. 8. which appoints that ſuch trials may be by ſix only, . | 
N where the cuſtom hath been ſo, which proves that when they N 
" were united to Fnyland, and to be governed by the laws here, 
k | tuch trials could not be, unleſs they had been ſo provided for 
by parliament; whereupon the judgment was here reverſed, 
4 Cro. C. 259, 200. Trin. 8 Car. B. R. 'Tredymmock v. Perry- 
5 man. | 
* 11. The conſtant practice and received opinion ſince S1R 
1 Mori. E Fixcn's Cask, 6 Rep, has been, that which was parcel 
a manor in reputation only ſhall paſs by a common recovery of | . 
4 a manor. But Twitden J. ſaid, that SIR Moi Fixcn's Cask, 
4 reported by Ld. Coke, differs from the judgment then given, | | 
5 and that Sezjcant Finch who was then concerned went to the 
. Ld, Coke, and told him that he was diſſatisſied, and would have 
it in judgment again, but Ld. Coke diſſuaded him, and afterwards. 
4 amoſt all the Juſtices gave under their hands to the ſerjeant, 
a that the mauvr there mentioned did not paſs, But inaſmuch 
e | R r 4 as 
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as the conſtant practice had been otherwiſe in ſettlements ſince 

that time, they thought it would be very dangerous to queſtion it. 
| Sid. 190, 191. Paſch. 16 Car 2. B. R. in Caſe of Thin v. Thin. 
„be xo! 12, In many places, by preſcription, Leets are heid at other 
gms. \ times than within a month after Eafler or Michaelmas, In all 
of anindict- Leets they only ſay, Ad cur. &c. tent. ſuch a day, without ſhewwing 
ment at 2 fheir “ authority; it had been a good objection not to ſhew au- 
1 thority, if conſtant practice had not been otherwiſe. 12 Mod. 4. 


Gere belle Paſch. 3 W. & M. The King v. Gilbert. 


by charter 
or preſcription, is helped by the multitude of precedents, 2 Hawk. Pl. C. Abr. 235.1. 77. 


L-$02 ] 3. Debt was brought upon a ju g ment in B. R. The defendant 
| pleaded in abatement, that a zurit of error in Cam. Scacc. was then 
pending upon this judgment; to which the plaintiff demurred, 
and it was adjudged for the plaintifl,, being argued by Serjeant 
Levinz for the plaintiff. And Sid. 236. 4 H. 6. 31. and 18 E. 
4. 6. were cited by him to be refolv'd, and a Caſe was cited by 
Dolben to be adjudged acco!Cingly in the time of Rell, and 
after affirmed in parliament before all the Judges in England 
between LIMFRICK AND... . . and tho' it had been ſtuck at, 
and Vaughan queſtioned it, yet it had been oftentimes fo ruled, 
And it was held in the Caſe of Daxvezs axp SM) , in the Ex- 
chequer Chamber, that ſuch plea is not good in bar, but good 
in abatement. But this difference was not thought reaſonable, 
And Holt Ch. J., ſaid, if it was not for the current of authorities 
e contra, it ſeemed hard to him that ſuch an action lies. For 
the writ of error is a ſuperſedeas to an execution, and thorefore 
Par! ratione it ought to be a ſuperſedeas to all the ways to come 
at an execution; and he cited the Caic of Reap AND Branrniock, 
where a man pays a ſecurity of an inferior nature pending a 
writ of error upon à judgment on a ſecurity of an higher na- 
ture; this was not a devaſtavit; which ſhews that the writ ot 
error had ſo totally ſuſpended the effect of the judgment, that 
it ſhall not have any regard or eſſence ; but this notwithitanding 
it was, tho? with ſome reluctance, adjudged by him and all the 
Court ut ſupra. Skin. 388. Mich. 5 W. & M. B. R. Grand- 

vill v. Dighton. 

14. An elegit was nit taken out within a year and a day after 
the judy ment, but rontinuances were entered on the rill, And after 
the year and the day an elegit was taken out without a ſcire fa- 
cias, whereupon it was moved to ſet afide the execution. And 
per Cur. unleſs a writ of elegit was actually taken out within the 
year and a day, the award thereof afterwards would be to no 

urpoſe; and therefore this elegit was irregular without a ſcire 
2 Grſt ſued out. But upon examination of ſeveral of the 
ancient practiſing clerks then in Court, it appeared that it had 
been in the conſtant practice amongſt them for many years, only 
to award an elegit with continuances on the roll, and to take out 
that writ at any time afterwards, without ſuing out any ſcire 


facias; 


Precedents. 


faciasz therefore the Court (conſidering the inconveniency of 
opening a gap to deſtroy ſo many executions for this irregularity, 
and becauſe the practice had prevailed ſo long that it was now 
become the law of the Court) ordered that the execution ſhould 
ſtand good. Carth. 284. Mich. 5 W. & M. B. R. in Caſe of 
Seymour v. Greer vill. 

15. Tho' there are no precedents of ſuch or ſuch proceedings 
but ſince the time of H. 7. yet if the current of precedents have 
been ſo ever ſince, we ought rather to run with the tide than 
to reverſe all the judgments that have been given ſince; for in 
ſome caſes communis error facit jus; per Powell J. and judg- 
ment accordingly, Farr. 93. Mich. 1 Ann. B. R. in Grips v. 
Ingledew. 


4 E. 4. 19.— Le. 9. in Cater's Caſe. S. P. Jo. 417, 418. in Caſe of Mounſon v. 


S. P. per 

Holt Ch. J. 
Farr. 115. 
in Caſe of 
Taylor v. 

Griffith. — 
Bridgm. 21. 
cites Pl. C. 
165, 320. 

33H. 6. 30, 


Bourne, 


A multitude of judicial precedents in Court make a law, as the cafe of concurrent leaſes. Hard. 68. 
Trin. 1556. u Caſe of Vaughan v. Manlel, —But tu or three precedents ought not to prevail againſt 


the fundamental rules of law, Hard. 52. Hill. 1655, Walfingham v. Baker, 


(C) Of what Regard Precedents are in Law, 


I. 1 F we ſhall adjudge contrary to received precedents, it will be 

evil example to the young apprentices and ſtudents of 
the Law, inſomuch that they will not know what to give cre- 
dence to; whether old books or new judgments. 1 Show. 
124. Arg. cites 33 H. 6. 41. per Priſot. | 

2. Tro or three precedents will no! make a law, and eſpecially 
where there are 40 to the contrary. Br. Retorn de Brief, 
pl. 93. cites 5 E. 4, 109. 

3. In denire fucias the ſheriff returned the names of teoelue only 
upon the back of the writ, and not in à ſchedule as is uſual, and he 
returned Venire feci, and not Executio iſtius brevis. And all the 
Juſtices of both Benches agreed, that they would not change 
the ancient courſe for miſchief which might happen; for 
twelve only ſhould be return'd, none can have jury without a tales, 1 
any be challenged; by which they cauſed the ſheriff to amend the 
return in pain of amercement; and yet the writ is, Venire facias 
12 liberos & legales homines &c. Br. Retorn de Briefs, pl. 84. 
cites 2 H. 7. 8. f 
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Jenk. 172. 
pl. 38. cites 
S. C. and 
ſays the 
ſheriff re- 
turned 12 
only, accord- 
ing to che 
words of the 
writ, Where 
he ought ta 
have returu- 
ed 24, c- 
cording to 


conſtant uſige, for ſpeeding the trial in caſe of challenge, death, fickn*'s, or delay of the tales; the 

therit hl be amerced tor this return. And adds, Note the care of the law in preſerving ancient 

forms, and yet upon experiment of a miſchiet, although the forms of a writ are not to be altered, yet 

rome and conſtant uſage mult be obſerved, — 8. P. Mo. 218. cites S. C.-—S, P. Sav. 124. 
ich. 32 & 33 Elia. Mathew v. Harecourt. 


4. A counſellor ought not to be heard to ſpeak againſt com- 
mon precedents. 1 Show. 124. cites 13 H. 7. 23. 
5. A will, whereby the heir was diſinherited, and the eſtates In the Caſs 
given to 2 infants, ſtrangers, tho' obtained by great fraud and «Fav 


. , ; : PoaTER, 
ereumvention of the father of one of the infants, was denied - Mod, 307. 
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Paſch. 22 be ſet aſide for want of @ precedent, tho' the Ld, Chancellor & 


Cer. 2. _ cared his reſolution to do all that he could; and tho' he had 
im Canc. o . . 
Vaughan directions from the Houſe of Lords to decree according to 


Ch. J. ſaid, juſtice and equity tho' no precedent could be found. 2 Ch. 
He vonder. R. 236. 15 Car. 2. Roberts v. Wynne. | 

ed to hear of 9 0 4 

citing of OS 8 EE 3 3 ; 
precedents in matter of eue; for 11 there be equity in a caſe, that equity is an univerſal truth, 
20d there cin be no precedent ning fo that in Ax p' ecede at that can be procuced, it it * the ſame 
with this caſe, the reaſon and equity 15 the fame in itte; ans it the precedent be not the ſame caſe 
with this, it is not to be cited, being ot to that prpoſe. But Bridgman I. d. Keeper aid, Certaioly 
precedents are very neceilary and uſetul tous; for in them we may find the reaſons of the equity to 
guide us; and beſide, the authority of thoſe who made them is much to be regarded, We ſhall ſup. 
poſe they did it upon grcat confideraiion and weigniug of the matter, and it would be very ftrange 
and very ill, if we mould lifturb and ſet aſide what has been the cour.e for a long ſeries of time ard 
aces —H:!c Ch. B. f2i2, H: knew there is nolatriatica! d:i(Terence in caſes by precedents ; but there 
is a great d.ffetence in a caſe, wherein a man is to make, and where 4 man ſees, (and 1s fo follow x 
precedent; in the one cate a man is more {trictly boun! up, but in the other he may take a greater 
liberty 2-4 latitude ; for if a man be in doubt ian 2-::!:5:10 concerning a cale, whether it be 
equita>le or no, in prudence he will determine according as the precedents have been, efpecially if 
they have been maze by men ot 250d authority for learning &c. and have been coutiuued or purſue, 


6. Precedents in ackiant for avirds are not of equal authority 


as in other actions; becaute norma loquendi is tlie rule for the 
interpretation of them, and this rule is different in one age 
from what it is in another. Per Cur. 10 Mod. 197. Hill. 
12 Ann. B. R. Harriſon v. Thornborough. 

7. In the cafe of a laps'd deviſe by the deviſce's dying in the 
teſtator's life-time, Ld. Ch. J. Parker, in delivering the reſolution 
of the Court, ſaid, that he mult have thought himſelf obliged to 
have ſubmitted to the number and weight of authorities in that 
caic, tho' he had not been ſatisſied with the reaſon upon which 
they were cftabliſhed ; tliat to ſhake the Jaw, when — eſta- 
pliſhed, is not to be done without the greateſt danger to the 


eſtates and properties of the ſubject. 10 Mod. 375. Hill. 


3 Geo. 1. B. R. in the Cafe of Goodright v. Wright. 

8. The altering ſettled rules concerning property, is the moſt 
dangerous way of removing land-marks; per Parker Ch. J. 
Wms's Rep. 399. Hill. 1717. in the Caſe of Goodright v. 
Wright. | | | 

9. Where things are ſettled and rendred certain, it will not 
be ſo material, how, as long as they are ſo, and that all people 
know how to act; per La, C. Parker. Wms's Rep. 452. Trin. 
1718. in Caſe of Butler v. Duncomb. 

12. Le. C. Talbot fait, he thought it much beter to firck to 
{he Incaun venereal rules then to follie any one particular precedent 
whach may be founded on reafons unknown to ns. ouch a 
proceeding would corforrd all property. And then citing the 
Caſe of Lap LaxesBoROUGH v. Fox, as of the ſtrongeſt au- 
thority to the Caſe in point, his Lordfhip ſaid, that tho? it had 
not been in the Houſe of Lords, he ſhould have thought him- 
ſelf bound to go according to the general and known rules of 
law. Cafes in Chan. in Ld. Talbot's time, 26, 27. 

11. It is danpercus to alter old ęſgabliſpd forms. Per Ld. C. 
Talbo:. Caſes in Chan. in Ld. Iabbot's time 196. Paſch, 1736. 

| | in 
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Precedents, &c. Fog 


in the Caſe of a Ne exeas regnum to Scotland fince the Union, 
Hunter v. Maccray. 


[For more of Precedents in general, ſee Ne Creas Reg» 
num (B) pl. 13, and other proper Titles.] 


Praccipe quod reddat. 


— 


9 
—— 


(A) Lies againſi whom, and in what Caſes. 
x. PRæcipe quod reddat of paſture for t uo oxen lies againſt him But it dees 


who is not tenant of the ſoil. Br. Precipe quod reddat, — 
pl. 39. cites 4 E. 2. and Fitzh. Breve 793. | nant of the 


ſoil. Br. 
Precipe quod reddat, pl. 29. cites 4 E. 2. and Fitzh, Breve 792, 793. Fer again tenant of the 
ſoil lies always guad permitiat, and not præcipe quod reddat. Br, Pracipe quod reddat, pl. 1. cites 
27 H. 8. 12. x 


2. Pracipe quod reddat lies again/? a parſon, but net againſt a 
vicar z for the franktenement is only in the parſon. Br. Dean 
and Chapter, pl. 34. cites 15 Aſſ. 14. : 

3. If feme inheritrix takes baron, and they have iſſue, and the 


feme dies, there the lau adjudges the franktenement in the baron, as 


tenant by the curteſy immediately awithout entry, and precipe quod 
reddat lies agai him, Br. Precipe quod reddat, pl. 38, cites | 


21 E. 3. 49. and Doct. & Stud. lib. 2. 


4. Præcipe quod reddat does not lie again/? the heir within age, 
while he is within age. Br. Precipe quod reddat, pl. 29. cites 
Fitzh. Breve 897. 26 E. 3. 57. f 

5. In caſe of rent ſervice, a man ſhall have præcipe quod Ard where 
reddat or aſſiſe againſt other than tenant of the land where there — —_ 


17 a pernour. Br. Precipe quod reddat, pl. 9. cites 31 Aſſ. 31. ant de. 


er Lhorp. and the te. 
F wt rant bolds 


by ad. and the meſne over by 105. if the 108. de deny'd, the lord has not any againſt whom to 
bring his writ to recover the rent of 10s. but again/? the meſne, who is bis very tenant ; for in law 
there is no other whocan be adjudged his receiver or pernour. Idid. 


6. In præci e quod reddat, it was agreed for law, that if a 8 betrween 
villein — and the lord does not enter, yet præcipe quod „ 
reddat may be brought againſt bath; for if the lord enters pend- gager ; and 
5 2 8 | 


reddat of 


1 Praccipe quod reddat. 


yet the cer. ing the writ, it ſhall abate the writ. Br. Brief, pl. 48. cites 


trary is ſaid 
ec ehere, 41 E. 3. 16. 


between A 
ſeiſer and difſcifee ; and if the ville in or mortgagee takes the entire tenancy, and pleas to the vit, 
the demandant by the ſpecial matter ſhall maintain bu; writ z quod nota. Ibid, 


D505 J. 7. Præcipe quod reddat, aſſiſe &c. lies againſt the Queen. Br, 
Precipe quod reddat, pl. 32. cites 11 H. 4. 67. 

8. If a man has common certain in jure uxoris, or in tail, and 

grants it ter, and dies, the heir or 8 may have cui in vita 

&c. againſt the pernour of the common, but not againſt the 

tenant of the ſoil. Per Shelley, which Fitzherbert utterly 

denied, and ſaid that no præcipe lies in this caſe. Br. Precipe 


quod reddat, pl. 1. cites 27 H. 8. 12: | 


| Writ of 9. Præcipe quod reddat dees nit lie but againſt tenant of the 


ee ga franktenement, Br. Lilates, pl. 46. 
#gainſt 
wardian, | | 

and yet he is not tenant of the franktenement, Br. Precipe quod reddat, pl. 35. cites F. N. B. Writ 
of Dower. Ard writ of ingreft: ad terminum qui preteriit lies againit tenant, por auter wit 
after the death of ceſty que wie. Ibid. And writ of doxwer lies acainft guardian in fact, ard 
int the granter of bis intereſt, but ot againſt bis lefſee for years. Ibid, —— And lies againſt the 
ce ce of e A- Ibid. 


—_ (B) Lies far whom, in reſ; pect of Eſtate, and ut 


(G4 pl. 7. | amounis 16 ii. 


1. TJ/RIT of entry in nature of aff + is a procipe quod reddat, 
Br. Precipe quod reddat, pl. 13 cites 4 H. 4. 1. 
2. S quril of eſcheat is a præcipc duod reudat. Br. J reroga- 
tive, pl 119. cites Regiſt fol. 165. 


8. P. Bu: 'Termor of a {. 2nriory ſhall rot Hove chen, if the term 
| Z ? 6 z 32 

he who has ceaſes; for tliis is præcipe quad redèat, We none can have 

ſeigniory N F j 1 1 * 

for life may but he who demands iranktenement. : ip qded rcd 

eee pl. 24. cites 9 H. 7. 15. per Wood; quo nm . 


ſazit, pl. 40. cites S. C. 


4. If tenant for life ſurrenders to him in rever{ nout of the land, 
to which he agrees, the franktenement by this: in him imme— 
diately, and he is tenant without entry, as to the bringing of an 
action by precipe quod reddat, but he fſ}all not have tretpals 
without entry. Br, Surrender, pl. 5c, citcs 21 H. 7. 7. 


(c) Of what it lies. 


Ardiopre- 1 PRæcipe quod reddat of * paſture for tuo oxen, and well. 
_— P And ſo ſee that in ſuch ſpecial caſe, precipe quod reddat 
profit ap- lies of common of paſture, but it is not by name of cemimon & 
prender, but paſture. Br. Demand, pl. 42. cites 4 E. 2. and Fitzh. 


, of com mon 


of paſture Brief 792, 793+ 4 
hes quod permittat, Ibid.—“ S. P. Br. Precipe quod reddat, pl. 30. cites F. N. B. as 4 


Is wo — 1 cd ack. 


5 WV * * — 


n 


5 
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Bid. pl. 31. cites F. N. B. 212.——S. P. or the like &c. Br. Precipe quod reddat, pl. x. cites 
27 H. 8. 12. Per Fitzherdert and Shelly ].— Ss of common for two ox. ny, per Shelley; but contra 
Fiuherbert clearly; for there is a diverfiy be/wren paſture and commyn ; tor it I grant you paſture 
for 29 beaſts in my manor, I ſhall appoint you where you ſhall have the paſture ; but if i grant to 
you common for 20 beaſt in my manor, you ſhall have it per my and per tout ; note the diverſity, 
bid. Præcipe quod reddat lies of haſture for two cows, but not of common of paſture for tue coxs ; 
per Aſheton ; but the other Juſtices held it to be a one, Br. Precipe quod reddat, pl. 13. citos 
4 E. 4, 1.—Br, Common, pl. 45. Cites 4 E. 4, I. 2. 


2. Mortdanceſter does not lie of h»mage nor of fea/ty, but 
writ of cuſtoms and ſervices, becauſe they are not annual; and 
fo it ſeems of precipe quod reddat. Br. Precipe quod reddat, 
pl. 40. cites 6 E. 2. 
3. Cui in vita of three horſes and tao rodd of land, and of { 506 J 
paſture for 200 ſheep cum pertinentits in D. And well by the 
opinion of the Court. Br. Precipe quod reddat, pl. 41. cites 
b E. 2. 


4. It does not lie of an ade Br. Brief, pl. 359. cites — P. = 
rief, pl. 
a 421. cites 
the Reeiſ- 
ter, fol. 229.—8. P. Br. Precipe quod reddat, pl. 30. cites F. N. B 217.— S. P. Ibid, pl. 31. cites 
Fitzh. Formedon 92. M. 16 E. 3. and 34. M. 14. E. 3 —8. P. Br. Demand, pl. <3. cites 9 H 6. 
S. P. Br. Precipe quod reddat, pl. 15. cites 5 H. 7. 39. per Kebill, which Brock lays ſeems good 
law; for the right of advou ſon lies of it, and yet in common recoveries for aflurance of lauds and 
tene ments, it is uſed to put ad vou ſons in thoſe præcipes, viz. in writs of entry in the peſt. But 
ibid. pl. 15, cites 20 E. 3, 15. contra, that it does lie of an. advowſon ; per Fairſax, quod non ne- 
gatur, But quere inde. | 


5. Nor of a market. Br. Precipe quod reddat, pl. 31. cites 
Fitzh. Fine. 68. T. 13. E. 3. 
6. If a man grants pi/chary, and the grantee has it in ſeveralty, 


and is diſſeiſed and dies, the heir or ſucceſſor ſhall have writ of 


entry ſur diſſeiſin. Br. Precipe quod reddat, pl. 33. cites 13 E. 3. 
But Brooke ſays this ſeems not to be law. 
7. Writ of entry ad terminum qui præteriit was admitted to 
lie of the bedelary of the foke of M iucheſter. Br. Precipe quod 
reddat, pl. 32. cites 19 E. 3. & Fitzh. View 77. 
8. Writ of aye! was abated, becauſe it was bsvat” mariſci ; for 
this does not lie in tillage. Br. Precipe quod reddat, pl. 33. 
9. Præcipe quod reddat was brought of the ce of ſerjeanty Writ of c- 
in the abbey of the borough of St. Peter. Br. Precipe quod e 


A : brought a- 
reddat, pl. 3. cites the Regiſter. | gainſt J. N. 
of three NS 
Juaget and the effice of ſerjeant within the abbey of Miſtminſter; and by the beſt opinion the action 
does not lie of the office of another's poſſeſſion ; for the Ratute of Ver 2, cap. 23. gives alſife 
of eſtovers, wood, and office of tee &c. of his own poſſeſſion; but dues not give action of another's 
poſſeſſion by præcipe quod reddat. Br. Precipe quod reddat, pl. 4. cites 7 H. 6.8, 


10. In debt it was ſaid, and not denied but that a man {hall — P. 5 
have præcipe quod reddat of a portion of land; quod quære, un- 8K 
leſs he ſhewws the quantity. Br. Brief, pl. 424. cites 11 H. 4. 40. kr. De- 
, Wands 
pl. 52, cites 1: H. 4. per Hill and Hank. —Br, Precipe quod reddat, pl. 21. cites S. C. per Skrenez 
vod Hill. J. conceſſit. But Brook ſays, Quere legem at this day; for uncertain. 
Præcipe quod reddat lies cf a portion of lard cam pertinencil ; per III and Hank. and not 
deny'd; qued nota bene, Br. Demand, pl. 24. cites S. C. f 
. k 


— — ns 
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Te lies of » pereel of land containing ſo man feer, Br. Demand, pl. 20. cites 5 H. 7. 9.——Ptr, 
Precipe quod reddat, pl. 23. cites S. C. < UP a | 


® Garden is 11. A man may have præcipe quod reddat of a tenement and 
2 good de- 

mand in garden, per Jenney ; but per Huſſey Ch. J. a man ſhall n have 
præeipe quod Precipe quod reddat of 2 garden only, but may have plaiat in 


reacat. Br. offiſe of a garden and of a toft. Br. Precipe quod reddat, pl. 10. 


3 cites 22 E. 4. 13. | 

8 Z. a. and | 

Fitzh. Brief. 757. lt does not lie of a garden: nor of a creft nor cotiage. Br. Precipe q:04 : dat, 
pl. 18. cites 8 H. 6. 3. per Babbington.—S. P. but Strange ſaid he had ſeen a garden dei: 14d by 
proper name. Br. Demand, pl. 8. cites 8 H. 6. 3. 

_ fy 12. It lies of an. upper-chamber ; per Rede; and it was ſaid 


6 cis that 21 H. 6. is contrary, and that it is not franktenement; for 
S. C. And It cannot continue; for if the foundation perithes, the chamber 
By 1 is gone: and Huſſey and Fairfax agreed to it. Br. Precipe 
: quod reddat, pl. 23. cites 5 H. 7. 9. 


fan, the 
chamber 


pailes by grant without livery of ſeiſin; for no franktenement is in it, any more than in trees growing. 


13. In treſpaſs it was admitted that a vi// may be recovered 
by præcipe quod reddat; and ſo fee that vill is a good demand. 
Br. Demand, pl. 29. cites 5 H. 7. 9. 
L £97 ] 14. It lies of a * gorce, + paſſage, and t common. Br. Precipe 
78. P. ibid. quod reddat, pl. 30. cites F. N. B. 191 & 217. 


pl. 21. cites 
M.13E. 3. . and F. N. B. r:.—+ So of a paſſage zr agzam. Br. Precipe quod re2dat, pi. 41 


cites 6 E. 2 It does not lie of commen, but quod permittat; and the like of other profiis ape 
prender which lie in prender and 247 in render ; for at common law no ation irs of profic apptendet 
but @ quod permittui; and by the ſtatute of Weſtminſter, aſſiſe is given ; but by this writ of entry in 
retwre of a//i/e it nat given of it; tor this is precipe quod reddat; but aſſiſe lies by, the common aw of 
rent-charge and ſeck ſot choſe lie in render. Br, Precipe quod reddat, pl. 13. Cites 4 Ed. 4. . per 
tot. Cur, except Aſheton. | 


*S.P. Br. 15. Sc of the * profits of a mill. Br. Precipe quod reddat, 


-=-% 40,20 pl. 30. cites F. N. B. 217. 


31. cites F. N. B. 212. 


Se of the 16. S/ it lies well of the cuſſady of a freſt. Er. Precipe quo? 
ee reddat, pl. 1. cites 27 H. 8. 12. per Fitzherbert and Shelley J. 


of the cul- 


tod of the 
park of B. Br. Precipe quod reddat, pl. 31. cites 7 E. 3. 63. and Fitzh. Entre 1. + 8. P. 
and yet properly a quod fermittat ies ot ſuch thing. Br. Demand, pl. 43. cites 34 K. 1. art 


Fita. Bric:. $55. 


(D) Place. In what Place it ſhall be brought. 


m—__ * known, and not in a hamlet. Br. Precipe quod reddat, 
22. eite: pl. 2. cites 34 II. 6. I, 18. . 
$ E. 4, 6. 


per Cur.—“ S. P. Br. Precipe quod reddat, pl. 27. cites 24 UI. 6, 18. per Laken; but per Moyle, 


aſſiſe, 4 u, and treſjaſt may be brought in a banlet. And Danby Juttice agreed with Laken 
ele at y. recipe quod re lat Coe get lie in a “amet, but only ina vill; por tot, Cur. Bu! note, where 
ne 
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the land lies in the foreſt of Sherwood, or the like, which is out of any vill, quere tunc. Br. Pre- 
cipe quod reddat, pl. 7. cites 9 Ka 36: - | 


(E) Seiſin. What is ſufecrent Seiſin. 


1. QEifn in law is ſufficient to ouſt action if none abates. Ar * & per 
* 1 7 * . * 0 e verton.- 
if my father dies ſeiſed, and none enters, quod nota, Br. br dee 


Precipe quod reddat, pl. 5. cites 21 UH. 6. 8. and F. N. B. tit. ſeina in law 


Dote unde nihil habet accordingly. in me, and 

lk 3 precipe quod 
teddit may welli be brought againſt me; ut he ſaid. if one abater, the writ ſhall be brought agaiaſt 
Ln; for thereby he is tenant of the nanktenement in fact. Br. Seiſin, pl. 13. cites S. C. 


2. Leaſe fir years by A. to B. on condition to have fee; a precipe 
quod reddat was brought againſt A. and B. and held good, and 
not abateable fer the doubt whether the condition ſhould be per- 
formed. P'. C. 482. b. in Caſe of Nichols v. Nichols. cites 
12 E. 2. Fitzh. Voucher 205. | 


(F) Where Joint or Several. And Pleadings. 


I. JF a man gives land in tail or for life rendring rent, and the Br. De- 
donee or leſſee leaſes or diſcontiuues to divers perſons, the — 

donor ſhall demand the rent by ſeveral! præcipes quod reddat S. c. 
againſt them; per Thorp and Baſſet J. But per Herle anno 3, 
it hall be demanded againſt them in common; but per Baſſet [ 508 J 
and Thorp he may demand the whole rent againſt every tenant, 
or in proportion at his will, and he thall have fereral actions of 
watt againſt them. Br. Several Precipe, pl. 13. cites 22 Aſſ. 52. 

2. If 2 ſons are c eie in gavelkind, and are diſſeiſed, and the Ard the 
ene dies qvithout iſſue, the other awho ſurvives fha!l have feveral 7 ond 


. 1 s = : f niece, of dife 
aTions, and not joint action. Br. Several Precipe, pl. 9. cites i 7 1 
24 E. 3. to the aunt 

and ſiſter, 


ought to ſever in action. Br. Several Precipe, pl. 9. Cites 24 E. 3. 


3- Mortdanceſlor againſt B. and his feme and one A. of a houſe 
in one ſummons, and of other tenements in another furmmans z 
the baron and feme ſaid that they were tenarts, and that A. had 
rw king, and wouch'd; and A. ſuid, that he was ſole tenant, and 
varck'd; and the demandant as to the baron and feme feed the 
raucher; and as to A. where he had faid that he was fole tenant, 
ri, that he was net; and the Court would not ſuffer him to 
have other anſwer ; by which in right of this ſummons the writ 
was abated and ſtood for the remnant. Quod nota, Br. Several 
Precipe, pl. 2. cites 28 A. 25. n 

4. Attaint againſt B. and K. his feme and A. founded upon afſije 
of novel difſeiſin. Finch. demanded judgment of the writ z for the 
ſummons is, Summoneas B. and K. his feme and A. as tenants in com- 
mon, and B. and A. made default, and K. is received; he aid, that 
Theſe lands and ethers deſcended ts K. and A. «ho mede = 

an 


— o 
2 


— 
K 


——— — —— — „ 
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and this land was allotted to K. & c. and ſo they are ſeveral tenant: ; 
judgment of the writ, and therefore there ought to be ſeveral 
ſummons's, as in mortdanceſtor juris utrum &c. & non allocatur; 
for this is ſν]ed upon affiſe, in which aurit ſeveral tenancy is no plea, 
nor here; but 2therwi/e it would be if one who vas not party to the 
e//ife had been tenant, Br. Several Precipe, pl. 3. cites 5o Aſſ. 4, 
5. Devt againſt three by joint præcipe and proceſs iſſued till the 
ene was outlaw'd, and after got pardon and demanded judgment 
of the writ, inatmuch as five evere bound by obligation and two were 
left cut. Norton ſaid, the five are bound and every one in the 
whole, by which the writ was abated; the reaſon ſeems to be in- 
aſmuch as a// :ught to be ſued if he will have joint precipe, and every 
one by himſelf may be ſued by ſeveral precipes. Br. Several Precipe, 
pl. 7. cites 12 H. 4. 18. 
Br. Several 6, Pracipe quod reddat again/? tuo by ſeveral precipes of ſeveral 
Sr : n „. lands, the one appear'd and ſaid that the one land and the other is all 
M. 6. 14. one land, and pleaded jiinture, and the other for bi, e. en, 
the demandant ſaid, proleſtando, that the one land and the other are noi 
one; but divers, and maintained his aurit, that the one is ſole tenant if 
the ene land, and the other ſole tenant of the other land, and well; for 
the matter above pleaded by the tenant is not double; for the 
firſt matter is void, viz. to ſay that the one land and the other 
is all one; for the one is a ſtranger to the ſeveral demand againſt 
the other; for it is by ſeveral præcipes, which are in nature of 
2 writs; quod nota, per Cur. Br. Double &c. pl. 137. cites 
4 H. 6. 135. | | 
7. A man brought two formedons upon one and the ſame gift, at 
ſen and heir to ene anceſtor, and as c:fm and heir to ancther anceſtor, 
of miietier, and this ſeems to be by ſeveral præcipes in one and the 
fame writ agaimſt one and the ſame tenant ; and the tenant was at 
iſlue upon the gift for both, and the jury came and were choſe, 
ſworn, and try'd upon the one, and were alſo choſe, try'd, and 
ſworn upon the other, becauſe there are tas divers original, 
quod nota. Br. Several Precipe, pl. 4. cites 21 E. 4. 25. 


= Wa. (G) Pleadings. 


1. IT a nf prvchaſes land and marries the villein of another bord, 
and a /{rarger vill purchaſe precipe quod reddat ag tit 
nief and her Laren, he need not to name the lord of the villeiu but 
the lord of the nief ; for the villein is not ſeiſed in jure proprio, 
but in jure uxoriss Br. Precipe quod reddat, pl. 37- cites 
Ls E. 3. | f 
Ame, ant 2. In aſſiſe of mortdanceſtor, the writ was, Si obiit ſciſitus f 
made plaint ,* of | , . , er tft 
of o e f eight feet of land in length, and fix in breadth, and did not fey | 
bard, cin. Place or piece of land cantaining &c. and yct well. Quære ki 
taining 40 præcipe quod reddat. Br. Precipe quod reddat, pl. 36. cites 
* 16 E. 3. | 
lennth, and 2 , p - a 
2b inbreudib1 and the aT.*: was taken by default ; therefore qurre. Ds, Idid. pl, 20. cite: 14 4f. . 
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3. The leſſee for life of the leaſe of the King granted his ęſtate 
70 A. againſt whom N. brought precipe quod reddat, and the int 
leſſee dyd pending the qwrit, and the tenant pleaded this matter, and 
ſo his eftate determin'd, and franktenement devolv'd to the 
King; and the demandant could not deny it, by which the writ 
abated. Br. Precipe quod reddat, pl. 6. cites 24 E. 3. 5. in the 
old Report. 
4. If a man pending a præcipe quod reddat takes parcel of the c_ of 
land in leaſe for years, or takes execution of it by elegit &c. this is a King of 


j ; , arcel in ex- 
good bar, during the term or execution. Br. Execution, pl. 57. — * 
cites 24 E. 3.39. partition, 


5. Præcipe quod reddat againſi tavs who wonch'd, and the _ 
wouchee enter d into the warranty and pleaded, and after Belkna 
came and ſaid that one of the fir/? tenants who wonch'd was ST 
Judgment of the writ, and thercſore the writ was abated by 
award, notwithſtanding the voucher. Br. Brief, pl. 60. cites 
43 LE 16 | 

6. Præcipe quod reddat, the tenant ſaid, that there is another 
præcipe quod reddat pending by the ſame demandant cf the ſame land ; 


to which the“ defendant appeared, and after was cfiignd, and Orig. (de- 


therefore the writ was abated by award; quod nota. Br. Brief, mandant.) 
pl. 42. cites 40 E. 3. 35. | 
7. Note per Paſton, that if the defendant in præcipe quod reddat 
pleads a ſufficient plea in bar, and traverſes the title of the demandant, 
this plea is not double; for by the traver/e the plea in bar 1s 
watved. Br. Double &c. pl. 11. cites 9 H. 6. 26. 
8. Precipe quod reddat of land in D. S. and W. the tenant It was faid, 


demanded judgment of the writ for !! the lands are in D. abjque tam 


ar ps 5 "= nor extends 
hoc, that any part of it is in 8. or W. and the demandant faid into four 


that 190 acres are in D. and 100 acres in S. and the reſt in W. vai, and 


and fo to iſſue. Br. Brief, pl. 32. cites 34 H. 6. 45. oy 
reddat is 
Brought of the manor in A. B. and C. it is 2 good lea that part exterds into D. Judgment of the 
writ, becauſe the demandant has not made forepritc ; quiere inde; for it ſeems, that he by this 
ſhall not recover, but only that which is in the three vills; and ſuck gift by feoffment or fine ſhall 
tive but only at which is in the three vills. Br, Precipe quod reddat, pl. 12. cites 5 E. 4. 103. 


la precipe quod reddat uud in D. it is no plea that the lard is in S. without traverſe that it 
tin . Er. Brict, pl. 216. cites 9 L. 4. 6. | 


9. It is a good plea in præcipe quod reddat in D. that there are 
two D. 'I, ſcilicet, Over D. and Nether D. and none without ad- 
dition. Judgment of the writ, by reaſon of the viſne ; per Brian 
and Vaviſor. Br. Brief, Brian and Vaviſor, pl. 324. cites 
9 H. 7. 21. f 

10. A man may have præcipe quod reddat of one acre cover d Br. Precipe 
with qvater, er precipe quod reddat generally of one acre of land, w —_— 
and each is good. Br. Precipe quod reddat, pl. 11. cites 12 H. 8. C. 

7. 4. per Vayiſor. 
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EY. Ide 

Kin: 

rieb or 4 
the King's 

rig of 


his Crown, | 0 mp | . | 
or the rights (A) Prerogative of the King. hal Af will ma}: 
3 a Man Debtor to the King. 


Crown; for 

ſo theſe | 

which fee Ci. FF the Chmcethr of the auginentatien tober ci ebligotie 
pretogatives, the uſe of the King, and delivers it ?9 hig ſervant to deliver 
before this it to his Clerk, who ought to have the cuitody, and e fore; 
ume bers cancels it, the Maſter ſhall be charged for the obligation, becauf 


called jura : : "A ' 
regia, orjura he had it to the uſe of the King, and therefore thall be bound 


— — Prerogative of the King, 


regia coro- fo render it either to the King or to him who has the charge cf 


e,, Me tr 4c] 


cotronæ. 
Bractoncalls 

the m privilegia regis ; and Britton, droit le roy. But fince the act of jus regni &c, has been come 
monly called prerogativa regis, which is all one with that which the act calls droit le roy. 2 litt. 


263. cap. 50. | 
The King's prerogative is part of the law of England, and comprehended within the ſame. 


2 Intt. 495. | 
+ Ibid. Trin. 4 & 5 P. & M. the Queen v. Ld. North,—— lenk. 216. pl. 60. S. C. and ſays, 


The ſervant of the Chancellor is anſuerable to tne King for tais debt; ard ſo is the Chancellor, 


S. C. cited dy Hobart Ch. J. Codb. 295. in Sir Edward Coke's Cate as in Dyer 161. the Lord 
North's Caſe. : 


A- found 2. If a man has a receiver who regcives his rents, and after 
by on © ver the lord is attainted of felony, and this receipt and attainder is 
turnable in 22 - == : 

the Chan- found by office, the King ſhall have Vie focins againſt the re- 
cery, that ceiter to have the receipts; Brooke fays, quiere if the ſame law be 


R. received not againſt tertenonts, and if the ſame law be not upon cutlanurics 
CET an mie 


me of Ii. in treſpaſs. Br. Prerogative, pl. 136. cites 50 Af. 5. 


who wat 
attainted &c. by which the money belonged to the King, and that the ſaid P. f ſeiſed of 


certain land after that he was debtor ts the King, part in fee fumple, and part for 20 years, and 
ſhewed who was tenart of the one, and wi of the other; by which ſcire tacias iſſued againſt the 
tertenants, and the King had execution; and ſo fee a choſe en attion forfeited tothe King. Br. Choſe 
en Actiory pl. o. cites 50 fl. 5. Sir Hugh Spencer's Caſe, alias Green's Cale, —— Br. Charge, 


pl. 34. cite 8. C.— Br. Pretogat.ve, pl. 54. che . C. 


3. Execulor was charged in account for monies received by 
teſtatar out of rhe Exchequer by an inſufficient warrant from lle 
Lord Treaſurer. CTO. E. 545. Hill. 39 Eliz. B. R. Dodington's 
Caſe. 

4. C. being committed by the Court of Exchequer for non- 
performance of a decree, by which he was decreed 4% pay 321. 
15 f. to a new corporetion made by the Protector for the propagetin 
of the goſpel in New- England, which corporation had power to 


make collections r it, and having dullected ſuch ſums of monef 
now 


W %. a 


Prerogative of the King, 


now in the cuſtody of ſuch perſons, they now came here by 
habeas corpus, and prayed to be diſcharged, becauſe the cor- 
poration is diffolved, and they know not to whom to pay the 
money, and alſo becauſe by the general act of pardon all con- 
tempts &c. are pardoned : but the Court held, that this collection 
being for a public uſe, the money belonged to the King, and that 
the King is now entitled to it, as well as to the money collected 
for the buying of impropriations, as was lately adjudged; and 
they doubted whether a perion committed for not obeying a 
decrce were pardoned z for the commitment of the party is the 
execution of the decree and there is no other way of executing 
it. Et adjournatur. Hard. 192. Paſch. 13 Car. 2. in Scacc. 
Chillenden's Caſe. 


(B) Execution. To what Time it ſhall relate for 


Franktenement. 


Ll. IF a man becomes debtor to the King, being ſeiſed of * 
land in fee, and after aliens this land, yet this land may 2 * 
be afterwards put in execution, tho' the a/renation was before any Rot. 11. 


e710 commenced ; for it relates to the time tliat he became in- 2 
debted to the King and after. 50 Aft. 5. adjudged. Co. 8. Sir Cate & 5 
Ger. Fleetwo:d, 171. 22 E. 1. Rot. Clauſo Memb. 13.) See (D) pi. 
1, 2. S. C. 
— If the King's debt be r en record, it binds the lands of the debtor into whoſe hands ſoe ver they 
dome; becauſe it i i nature of an origin feudal charge an the land itſelf, and therefore mult ſub- 
ject every body that claims under it. Hiſt. View of the Court of Exchequer. 114. 


2. If an othcer accomptant to the King purchaſe land grigi- Ibid. The 


a 2 > a a % Reporter 
nally to him and his ævife for her jointure, and to his own heirs, this ee 


land ſhall not be charged during the life of the feme, nor the nota hoc; 
feme for the land. D. 5 Ll. 225. 35. adjudged. ] for the debt 

, 8 accrued at- 
ter the faid jointurs made. Trin. 5 Eliz. Sir William Sayntloo, alias Sir William Cavendiſh's Cate, 
—PI. C. 32 9&1 Eliz. in the Cafe of Mines, cites S. C. but that for other lands of the ſaid ot- 
dcer which hie purchated at the ſame time atter his being indebted, and which he did not take t 
nimſelf and us wile, but let remain in the hands of others, the ſeiſure of them was lawful by the 
common law; and lavs, that there were very many precedents in the Exchequer produced, that it: 
any be accompiarit to tie Ring, or if any money, or goods, or chattels perſonal of the King, come 
wth: hands ot a ſubject by matter of record ur in fact, the land of ſuch ſubje& is charged for it, 
and ſubje*t to the ſeifure of the King, in whatſoever hands it after comes, be it by deſcent, purchat: , 
or other wife. —S, C. cited by Doderidge J. Godb. 292. in Sir Edward Coke's Cafe. Jenk. 228. 
pl. 89. cites S. C. that the wife's juinture is not liable to this debt at common law; but by the da- 
tute of ® 13 Eliz. cap. 4. in the Caſcs of all the King's officers by receipt, as this treaſurer was, all 
their lands are liable to the King's debts trom the day on which they became fuch officers, ——— 
S. P. Jenk. 286. pl. 19. 

. 


3. If a man /eiſed in fee, upon his marriage, conveys it to the uſe If the lands 


of himſelf and his wife and to his heirs, and this is for the 5. 7 < 

ture of his wife, and after he becomes effcer and accomptant to the in part, as 

King, and dies in arrear to the King, the feme thall not be by 
. Oneure 


charged for this land, in which ſhe was joiatly ſciſed with z fare the 
| 8 12 her 
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debt cen- her baron before he became officer to the King, with the ſaid 
eBed,fuch arrear. D. 5 El. 225. 32, 33.1 


alienee 

claims prior . | 

to the charge, and therefore is not jubject to it. Hiſt, View of the Court of Exchequer, 114... 
See Pl. 2. and the Notes. 


C4. If the plaintiſſ in an afſife finds pledges, and after is amerced 
for his nonſuit, the land which he had the day of the pledges 
found ſhall be put in execution. 22 Aſſ. 32. 
Goib. 293 5. Debtor of the King purcho/cs, but the ante is conveyed 13 
cites 24 F. ther, but himſelf took the profits. The lands were feiſed. 
Walter de 11 Rep. 92. b. 93. Hill. 4 Jac. in the Larl of Devonſhire's 
Chirton's Caſe. . | 
Cale. 6. When lands are once /:ab/e to the payment of the King's 
debt, they are liable into whofe hands ſoever they come, Godb, 
297. cites D. 224, 225. Cavendiſh's. Caſe, | 
2 Roll. R. 7. The ce of remembrancer and colleQor of the firſt fruits 
294. S. C, was granted to A. for life. Afterwards a grant was made hh B. 
Hob. 339. habend. to him after the death or ſurrender of A.—B. during the 
and ſays, life of A. being ſeiſed of the lands in queſtion, covenanted 15 
£12 J fand ſeiſed thereof 7s the uſe of bine for life, and afterwards fir 
that it was 10 years to the covenantees for payment of his debts, and after to his 
1 frft iſſue in tail male, and ſo to the 2d, 3d, &c. the reverſion t. 
the debt by his daughter and her heirs, with power of revocation. After this 
the common ſettlement A. dies, and B. exerciſes the office and dies, and upon 
—— account made with B.'s executors, it was found that he was in 
ment of arrear 40, oco l. It was agreed by Doderidge J. Tanfield Ld. 
fraud un- Ch, B. Hobart Ld. Ch. J. of C. B. and Ley Ld. Ch. J. of B. R. 
— and decreed byCrankeld Maſter of the Court of Wards, and the 
quz terras Whole Court, that the lands were liable to an extent, notwith- 
& tene men- ſtanding the power of revocation reſerved in the ſaid convey- 
t habt. ance. Godb. 289. Paſch. 21 Jac. in the Court of Wards, Sit 


Edw. Coke's Caſe, als. Sir Chriſtopher Hatton's Caſe. 


(C) Debt of the King executed. To what Time i: 
ſhall relate. 


This was [I. JF a colleftor of a 15th alien his land, and dies without heir, 


* proceſs. ſhall be made againſt zertenants to render debt to 


Chirton. the King. D. 4. 5. Ma. 160. 41.] 


2 nm [2. The fame law, if he alien his goods and dies qvithout exe- 
J. Kot. 4- 


in Scacc, cutor, proceſs ſhall be made againſt gers of the goods, to 
ard alſo render the debt. D. 4. 5. Ma. 160. 41. 

of Favel. | 

Trin. 24 E. 3. Rot. 11. in Scac.— Jame Caſes cited by Doderidge J. by the name of Favel's Caſe. 
Godb. 292. 293. in Sir Edward Coke's Caſe. 

Same Caſes cited 12 Rep. 2. 3. in Cafe of Ford v. Sheldon. - Same Caſes cited by Doderidz* J. 
the name of Thomas Saycil's Caſe, aud Walter de Chilton's Caſe, 2 Koll. R. 296. in Sir Lde 
ward Ccke's Caſe, | 

[3- If 


Sq -\ a. 
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3. If a farmer of the King doth not pay his farm, and tage 
K ng recovers it in debt, his land which he had the day of the writ Fol. 7. 


brought, and after into whoſe ſoever hands it comes, ſhall be 
put in execution. 19 H. 6. 38. b.] 


(D) Debt of the King. Execution, To what dee 


Time it ſhall relate for Chattels perſonal, 


Ii. JF the King has execution againſt another upan his chattels, Paſch. S Jas, 


this ſhall t have relation for chattels perſonal to the 
time of the becoming indebted to the King. Co. 8. 171. Sir Ger. 
Fleetwood.) 
C2. Nor to the time of the <vrit brought by the King, Co. 8. 
171. Contra 19 H. 6. 38. b.] 

[3. Aud the execution ſhall nat have relation to the time of 
the judgment given for the King as to the putting in execution of 
chattels perſonal. For if they are /-/d bana fide before execution, 
they ſhall not be put in execution. Co. 8. 171.] 

[4. But the execution of the King ſhall have relation 10 the 
execution awarded for the King for chattels perſonal ; for by the 
award of the execution the goods are bound into whatſoever 
hands they ſhall come. Co. 8. 171.] 


* * » 0 * * _ 
— — 


(E) Debt of the King. Execution. To what Time [ 513 


it ſhall relate for Chattels real. 


(1. TP? E execution ſhall t relate to the becoming indebted to 
the King as to the putting in execution chattels real. 
Co. 8. 171. Sir Ger. Fleetwood. ] 

[2. Nor to the 4writ purchaſed. Co. 8. 171.] 

[3. Nor to the judgment given. Co. 8. 171.] 

J. But it ſhall relate to the award of the execution; for all 
chattels real which he had at the time of the execution awarded, 
ſhall be put in execution into whoſoever hands they ſhall come. 
Co. 8. 171. | 
C4. by and feme purchaſe land to them for years, and the 
baron is indebted to the King, and dies; this term hall be put in 
execution againft the feme, becauſe the baron had power to diſ- 
poſe of the term. 50 All. 5. adjudged. Co. 8. 171. (Quere this, 
for I do not fee how this can be law, inaſmuch as the execution 
does not relate.) 

6. A. had a term in groſs, and then purchaſed the inheritance, 
and the term is declared 79 attend the inheritance; then A. be- 
comes receiver of the King. A. is liable from the time of his 
becoming receiver, and the King ſhall have the benefit of the 
term; but if the term had been mortgaged to one that had no __ 

| | 883 | 0 
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of its attending the inheritance, he ſhould hold it againſt the 
King. Mich. 17c0. Chan. Prec. 125. How v. Nichol. 


(F) Debt of the King. Execution. I hg may ba 
charg d for it, 


Li. TH E iſſue ſhall not be charg'd for the d of tenant by the 
| curteſy, he having the land by his mother. 46 E. 3. 18. 
One yintenant, if he be debtor to the King, ſhall not charge the 
poſſeſſion of the other. 40 AN. 36.) 
 [2. The fame law, th? he has nothing who is the debtor, 
40 Aſſ. 36. contra. | | 
Cite2Comb, [z. If the rd of a manor boſe iſſues, being ſuramoned upon 
_— a jury, proceſs ſhall iJue out of the Exchequer, to levy them 
B. R. in hon the lands of the copyheliers and lefſees for life and years, parcel 
Cafe of of the manor ; for the loſs of iſſues lies upon the jand, as inhe- 
—_—_ „rent ſervitude by the law, into whoſoever hands it comes. 
e M. 12 Ja. B. per Cur. agreed, and that it is the common prac- 
tice of the Exchequer. ) 
[4. If the King grants a maner in which there are copyhalders in 
fee farm, the lands or goods of the copyholders are not liable to 
the fee farm rent, tho' the franktenement is, becauſe the c- 
holders are more ancient than the rent, being by preſcription, 
12 Ja. B. per Curiam. 
(5. If the King has a rent by preſcription cut of a manor in which 
7 Fol, 73 there are copyholders, if the King has nat uſed ts levy it upon the 
c bolds,“ it ſeems that he cannot charge them, in as much as 
they are in by 1 alſo. Ma. 12 Ja. B.] 
So fer lit 6. If a man holds of the King, and his rent is arrear, the King 
- 2 <p, may erftram in h1s ther lands and tenements Held of others as well 
But this as Of himſelf, Er. Prerogative, pl. 77. cites 44 E. 3. 45 
muſt be un- ; | : Ds” 
[ 514 ] derſtood in ſuch other lands as his tenant has in his own aCtual poſſeſſion, and manured 
with his own beaſts; and not in the poſſeſlion of his letlee for life, years, or at will, 
for their beaſts are not ſubj ect to ſuch diftreſs. 2 Init. 132.—S. P. 4 Inſt. 110. 
S. P. But if the tenant aliens, deviſes or {eaſes a? 20/7 only his other lands, this prevents the 
Crown dittraining on tiofe lands. Hall. 1715. 2 Vern. 714. Attorney Genaral v. Mayor of 


Coventry. 


— the 7. Note, that it was held that if the King has a rent-charge 
Ii 2 owt of my land, he may diſtrain for it in all my land by his prero- 


all the lands gative; but his grantce ſhall not do ſo. Br. Prerogative, pl. 68. 

of his te- cites 13 E. 4. 5 & G. 

nant for bis 

ſervice but his grantee ſhall not do fo. And fo fee that in ſuch cafes the patentee of the K ing ſhall 

not enjoy the prerogative of the King, becauſe he is a lubject &c. L. Prerogative, pl. 68. cites 
13 E. 4. 5 & 6. 


8. The ue in tail ſhall not be charged for the debt of his fa- 
ther to the King; by tlie beſt opinion. Br. Prerogative, pl. 106. 
Fites F. N. B. fol. 217. | 


9. The 


Prerogative of the Ring. 514 


9. The courſe of the Exchequer is, that if a man be in debt = ver <7 
. . 0 ; . 2 or years © 
xo the King by recognizance or otherwiſe, his heir ſhall not be“ 3 
charged if the car has aſſets, and a fegee that comes in by pur- rendaring 
chaſe thall not be charged, if the heir or executor has aſſets; for vent, abe 
] 1 2 By Yor M od Ch B aſſign d his 
the heir and executor come in gratis. Per Manwoo B. %% J. S. 
D. 67. b. pl. 20. Marg. 24 Eliz. Anon. in truſs tat 
| payment of 


the debts of the ſaid A. ang after the debts were paid, J. S. reũgn'd it; but in the interim, between 
the afſignment and the reſignation, divers rent incurr'd to the King; and the Barons agreed, that 
theſe arrearages in law ma be levied upon the lands of J. S. notwithitanding the truſt ; but be- 
cauſe the Court was informed that the execurcr of A. Lad aſſets, and continued farmer of the farm 
at that time, they compelled him to pay it; and being preſent in Court, they impritoned him until 
payment made, and allowed him his remedy by Engliſh bill againſt J. S. becauſe by the agreement 
J. S. was to have paid the rents to the King. Lane. 39 Paſch. 7 Jac. in the Excheguer, 


10. Aſter death of any debtor of the Queen, proceſs ſhall iſſue 
againſt the execr/tors, the heir and the tertenants all together at 
one time; per Fanthaw remembrancer of the Queen, who ſaid 
it was the courſe of the Court. Sav. 53. pl. 11. Paſch. 25 Eliz. 
in the Exchequer. Anon. 

10. Cy que truſt being indehted to the King, this truſt ſhall 
be liable to the King's execution; and in the Caſe of Sik Ep- 
warD Cokł, the intereſt of the King's debt did attach upon the 
pIaver of the King's debtor 79 revhe 2 /ettlement by him made of 
the eſtate, and P. 4 Jac. 1. Fenb's Casr, certain terms were 
taken in truſt for a recuſant, and held liable to the King's debt 
of 201. per month ; ſo that where the King's debtor hath the 
profitable part of the-eſtate, the King thall not loſe his debt by 
any fiction. 3 Ch. R. 35. 21 Car. 2. in Cafe of Att. Gen. v. Six 
George Sands, | 

11. Lands ef a jointre/s of the value of 5ool. per ann. were 
extended for a debt prior to the jointure z and upon the i- 
ſctian taken were delivered in execution at a 5thpart of the value; 
but decreed that the intrinſick value of the premitles by the year 
ſhall be accounted for ſince the death of the huſband, and be ap- 
pled to the payment of the principal, intereſt and coſts; and if 
not ſuſſicient, the jointreſs to make it good; but if more than 
luihcient, then to repay to the jointrets fo much thereof as has 
been received ſince the death of hier huſband. Fin. R. 197. Hill. 
27 Car. 2. Jacob v. Thaſker. 


(8) Execution for Debt of the King. At what | 
Time it may be, in what Caſes cen Common; 


Perſon is to have him in [xecution alſ9. 

Li. ] Fa man recovers in an aftim in which defendant is fined, if 
| he be afterwards taken in execution for the fine, he ought 
rſt to be in execution to the party, if he will, before he thall 


be in execution to the King, becauſe the King comes to the fine 
by the ſuit of the party. 7 H. 6. 7.] 


But tenant 
in dower 
{hall not be 
diitrained 
tor debt due 
to the King 
by the hul- 
band in his 
lite-time, in 
the lands 
which ſhe 
held in 
dower. 3 R. 
S. LI z. 


The da- 

mages and 
coſts for the 
party hall 
be levied 

betore the 
fne tor the 


King only in decrees aad popular actions; becauſe liere the proſecution of the party is the means by 


1 5 


— 


whic b 
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which the King comes to the fine; but let the proſecutor tate care that he does not delay the levying 
of his coſts &c. to the King's prejudice ; tor if he does, the execation F the King ſhall not wait, 
Jenk. 241. pl. 23. 

The party griered by ſuppreſſing a will was preferred in his remedy for his damages on an in- 
formation in the Star-Chamber betore the King tor his fine. Noy. 104. Brereton v. Townſend. 


S. P. D. 67. [z. If gen an extent upcti 4 Hatte ſtaple againſt B. at the ſuit 
3 of A. the ſheriff ex/onds the lands, and takes the goods, and 
S. P. Be. ſeiſes them into the hands of the King, according to the writ, bt 
cauſe the he des net mate livery, and after a crit of pre rovative iNues out of 
— Neun the Exchequer, rehearſing the prerogative of the King to be firſt 
of a feudal ſatisfied of his debt, and commands the iheriti to levy the debt 
charge, of the King which B. owed him viz. 100 l. of the goods of the 
_ hg debtor, and if he has not lulficlent, then to extend his land; 
the land and this writ zs delivered 75 the ſberiſf after the return of the fer 
be fore the 7 
1 ſheriff ought to exccute the extent for the debt of the King, be— 
i cauſe the property ot the goods and land was not in A. before 


10 
ſeizes them they were delivered to him by a writ of liberate, and *® therefore 
t 218 1 12 : : 
as it nien liable to the extent of the King. D. 3. E. 6. 67. 20. Strine- 
for the ori- : ITY 98 


1 7 * 
ginal ſervice 70 70 Caſe. ] 
at firſt im- : 
poſed > but if there had been 2 lawful alu of them before ſuch debt. there it ir not the feud if 


the tenant; and theretore tuch charge cannot att-ct it. There fore if the were a f recedent judy 


ment or feature ſtaple & liberate purſuant, betore the King's extent comes down, it cannot chatte“ 


the lands, becauſe the property is a/terea by the extent of the ſubject which relates to the time of the 
judgment given, Hitt. View of the Court of Exch. 115. | 

Note alſo, that the lien on the lands for the ſubſect's debrs is by ,t IF 2. for before that the 
jude ment did not dind the land but the Aimr's deb. hound 1h: lard before the ſtatute, But the ſta- 
tute does not touch the King's prerogative, Hitt, View of the Court of Exch. 116. 11-. „ But 
when they were actually delivered out to the officer by the liberate, they rhen no longer belong to 
the debtor, ſince the King's writ had delivered them over for ſatisfaction of a debt that was prece- 
dent to the King's ; for the creditor did not take them under the burden of the King's debt, becauſe 
his lien was antecedent to the King's debt; and it were repugnant to conttrue him to take the land 
ſub onete of the King's debt, when he took it in fatistactivn of a debt precedent, Hitt, View of the 
Court of Exch. 117. ; 


D. 197% pl. [z. If A. reczver: debt againſt B. in B. and upon this a cap#as 
n . is directed t the i! 1erit to tate B. in execution, and the fheriff tale; 
ſell's Caſe, Vim, and after, befgre the day of the return of the capias, a writ of 
preregative iſſues out of the Exchequer againſt B. ſor 100]. debt 
due to the King, and this writ bears telle a day before B. was 
taken upon the capias ad ſatisſaciendum; in this cafe B. ſhall be 
in execution for the debt of the King, and alſo upon the ſaid 
judgment of A. D. 3 EL 197. 44. | 
For hy the 4. Tho” the debtor f the Ring be in execution by his body or 
3 his land for the King, vet the ſubjed may alſo put or take him in 
poods, the execution by Eis bad,; for the ſtatute of 25 E. 3. 13. (where it 
King may 1s ſaid that the fubjef?s cr n ſhall ceaſe t:ll the King be fatisied, ) 
L 516 J is to be intended of execution by which the King ſeiſes land or 
be preju= goods; but the body is all to all, Hob. R. Sherley's Caſe 160. 


gices. tio“ 


115. pl. 139 $. C.— It ſhould be (19) and is 25 E. 3. St. 5. Cap. 19, 


% 


5. C. cited . Two ſued to have execution of a flatute merchant, and the 
wap tat fher jj return'd that the one of them was dead ; and the Court 
* J. 18 awarded that 7he cther be received to ſuc alone, and he furd till 

| | no 


8 „ W n aw 
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ow, when the ſheriff returned that he had extended the lands, but 
did mot return fs 1 la delivered it to the plaintiff; by which 
Belk. prayed that the ſheriff be amerced; upon which came one 
for him who made the recognizance, and faid that he was debtor 
of the King, and had writ out of the Chancery, rehearſing that 
he was debtor in the Exchequer, and prayed that execution ceaſe 
till the debt of the King be levied. Belk. confeſs'd it, and 
prayed that proceſs be continued in the roll till the debt of the 
King be levied; and fo it was, and no capias iſſued &. Fitzh. 
Execution, pl. 38. cites P. 41 E. 3. 


6. A. being indebted to B. in 4010. to be paid by equal pay- 
ments at two ſeveral days, and being bound for the payment 
thereof with tavs ſuretics, bargains and ſells by indenture certain 
cattel, and for 401. pre manibus folut. certain cattle &c. In 
the indenture, it was covenanted that if A. ſaved harmleſs the 
ſureties from the penalty of the ſaid obligation, then the bargain 
and ſale ſhould be void. Afterwards it was agreed that A. ſhould 
uſe the cattle at the auill of the ſureties. Before the ſecond day of 
payment A. kills himſelf, he nat having paid any of the money, and 
the cattle being in his poſſeſſion, it was adjudged that the almo- 
ner ſhould have the beaſts, or the money for which they were 
ſold, but ſhould diſcharge the ſureties againſt the debt; per 
tot. Cur. contra Dyer. D. 160. b. Paſch. 4 & 5 Ph. & M. in the 
Star-Chamber. Anon. | 
7. A. acknowledged a flatute to B. and afterwards A. acknow- 
ledged ancther to C. and afterwards C. aſſigned to J. S. who af- 
fened to the Queen. Aﬀter B. ſued out execution of the land 
of A. and he has it extended and a liberate of it. It was agreed 
by all the Barons, that B. having execution before the Queen, 
his execution ſhall ſtand, and the Queen cannot put him out. 
3 Le. 239. Curſon's Caſe. | 
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Sir Edward 
Coke'sCaſe, 
— did. cites 
Paſch. 3 
Eliz. D. 
197. in 
Lord Dacres 
and Laſſel's 
Caſe 
Ibid. eites 
D. 328. 
where the 
words of 
the writ of 


privilege ſhew that the King is to be prefert'd. 


For theſe 
lands were 
never the 
lands of 
the Queen's 
— 
aſſignor. 
Hiſt. View 
of the Court 
of Exche- 


quer 118. — fu if land had been extended at the ſuit of the Queen, then the Queen ſhould hold 
place, although it were a ſtatute of a puiine date. 3 Le. 240. Trin. 30 Eliz. S. C. by name of Hun- 


gate v. Iall, 


— 


(H) Execution for Debt of the King. The Pre- 
rogalive of the King in Executions. 


[1. 27 E. 1. Rot. 77 RIT e the archbiſhop to ſequeſter Bana ec— 
Fin. Memb. 18. clefraſtica Sc. who died, and this donec 
Suffice ſecurit. de debitis regis He. | 
2. If a man dies indebted to the King, the King may ſend to 
ſeiſe the goods of the deceaſed till fatisfaflion. 6 E. 1. Rot. Fin. 
Memb. 4. Command to /e:/e a depsfitum in cuſtody F4 the friars 
minors. 27 E. 1. Memb. 7. Writ to ſeiſe the goods of a fberiff 


upon his death, becauſe indebted to the King. Memb. 4, 5. 


IIE. 1. 
Rot. 


Upon death of any other being in debt to the King. 


See Diſtreſs 
(K). 


| 
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Rot. Fin. Memb. 5. Accepta ſecuritate of the executors for thc 
debts of the King hen licence to admini/ier Ge. 

1 3. 341. Rot. Fin. Memb. 12. 4e catallis arc biepiſcopr Cant. 
captis in manum regis quia indebted to the King, et catalla ven- 
diti:nt exponit unde rex de facili defrauded &c.] 


All debts [ 4. The King may ſeiſe the land of his debtor. 43 E. 3. 9. b. ; 
to the King 

bind from the time the ſame are contracted; for the debts chat were of record, always bound th 
lands and tenements, and the debts not of roche by the 33 H. 8. 39. bind as a ſtatute ſtaple; * 
all lands being held mediately or immediately from e King, when therefore any debt was recorded 
of any perſon, it laid the eſtate as liable to tuch debt as it it had been a reſervation on the firſt pa- 
tent; and therefore as the King c ould (eize tor the non-payme:t of the reſerved rents, ſo he could 
ſeize the lands for any debt with which the lands were ch. arged; but the Lord giving out any tenure 
for knight's ſervice, or other ſetvice, wo not ſeize for the non- performance of ſuch ſervice, as 
they did amongſt foreign tzulifts, becaute the King had ar intereſt ir luch ſervice ; for ſince the Ba- 
yon was to come attended with to many knights, the King had ! 

attend him; and therefore Lords are not permitted to feize the teuds of their tenents, but to diſtrain 
them for the ſervice reſerved. In the fame manner, it a debt ung recovered by the Lord in his Court- 


' 


Baron, he could only order the bailiff to levy that dedt by Giltre!s ; but he had not the ſame remedy 
for the debt recovered in his Court, as he had for the rent an: red w the land; A as the 
King, who had the emin-nt dom! n. could ſeize for the no performance of ti.c tenure, as the 
Lord of the feud had by the feuda! law; ſo we never he had oh arged a debt on his tenant, he had 
the ſame remedy as on an original reſervation; and there the King, having a right to ſeize for 
the reſervation, bad likewiſe a right to ſeize for the debt; bur th e | ords having no mM ore than 
right to levy on the goods, and not a right to ſeize the lind itfelf, the debt to the L 8 not hind 
the land as the debt of the ANG did, which ſubjeCted the lands to a ſeiſure from the time it was on 

ecord; but goods were bound at common law from the teſte ol the writ, whether it was a leva! 1 r 
a fieri facias, becauſe otherwiſe the debtors by alienation of the chattels might di {appoint the exec 
tions of their Lords, who having by their proceſs a right to diſtrain goods, there aroſe a lien on he 
8 045 from the time the levari was taken out; and the King's prerogative cou 4 not be lels than the 
meet the ſubject, and therefore bound the goods from the telte of the writ; dutthis was found in- 
convenient; and therefore by the 29 Car. 2. cap. 3. no execution ſhall b all the propertz of g094:, 
but from the time of the delivery of the writ to the therit; vide tit. “ Exe <cution „ fol. 99. cap. & 
But this act feems not to extend to the King, for an extent of a later teſte ſuperſedes an execution ot 
the goods by a former writ ; becauſe by the King's prerogative at common law, if t cha 1ad been an 
execution at the ſubjects luit, and afterwards an extent, the execution was ſuper; 1480 a ee 
was executed ; becauſe the publics © oueht to be preferred to the private property; and the rather, be- 
cauſe the Kiog is fuppoſed by publick buſineſs not to be able to take care of every p: ivate affair re- 
Jating to his revenue, and therefore no time occurs to the King 2; and if he was to be prevented ot 
his execution by another perſon 0ominy | 2 be fore him, . 's muſt be imputed to {.im, which the 
law does not allow, and ſince the Kinz's debt is preterred in the execution, therefore an executor i 
obliged by the law to pay the Ning“ debt on record, be ſore debt on record to a ſubiect. Hiſt. View 
of the Exch. 10, 111, 112, 113, 114. cap. 6.—-* This len is to reter to a MS, of the author's, 
and you may ſee S. P. at 2 New Abr. {put!ithed by Mir. Bacon) 363. tit. Execution (I). 


—— I;. E. 1. Rot. Patent. Memb. 20. The Ning granted to a 
Fol. 1:9. biſhip, % pgſſit condere teftamentum of all his gend que nm ſunt 
—— epiſcopatus, * & quid execiuteres liberam habere peut adminiftre- 

ti;nem & c.] 
[6.8 E. 1. Rot. Patent. Memb. 27. The Kine granted 79 
J. B. quod zuandocungue moreretur executores ſu paint habere li- 
beram adminiflratisnem de b:nis ſuit ad debita 92 Johannis ſel- 
vend e executionem gene iti faciendam,. Ol gue de d: bitis, 71 
quibus id. 11 EF „Hannes, nobis tenciur, ad heredes Lgius JORanmis u, 

capiemut & non executores flint. 

* Vis. B. 7. If a recei--r of the King be :mpleaded in B. a worit of pri- 
Di a, vilege may be granted gut of the 1 Exchequer, in which hall be re- 
Inne. cred the prerogative of the King, quid a quibuſernque debitoribus 
Ivid.—ant rig ſunt debita n/7ra levan. W dv bans eorum fot end priafquam 
PI: er. — tors ſatisfac. Sc, and after a command (was not to proceed 
in 


7 * 


- 


an interett in the vatlals who were to 
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in the plea, but that the plaintiff ſhall proceed againſt him in 
the Exchequer if he will &c. D. 15. 16 El. 328. 9.] 
8. If a man has judgment up5n an obligation againſt A. who 
dies, and after another obligee of A. aſſigns his obligation to the King, 
the executor of A. may after ſatisfy the judgment before the 
debt of the King, inaſmuch as the debt now due to the King 
avas not of record before the death of the tejtator, Trin. 8 Ja. SCacc. 
per Curiam. ] 3 
9. The King's debtor brought a quo minus in the Exchequer L 518 J 
againſt his debtor : the defendant appeared, and the plaintiff In a 2 
afterwards would have been nonſuit, but the Court would not nus 
. . X . Exchequer 
ſuſter him ſo to be: and it was there ſaid, that a releaſe by the upon a debt 
King's debtor unto his debtor would ust diſcharge the King's debtor _ a Jn 
he: N 11 - - e contra 
as to that debt; per Doderidge J. Godb. 291. cites Hill. 20 E. 3. 4 defend 
ant cannot 
cage his/aw; becauſe the King is to have a benefit by the ſuit, although the King be no party to 
the loit. Godb. 291. per Doderidge J.—4 Rep. 95. b. in a Nota of the Reporter, and cites 8 H. 5. 
Ley. 66. 20 E. 3. Ley. 52. 10 H. 7. 6. 


0. Where the baron is indebted io the King, and he and his feme And .. if 


purchaſe land fer 60 years, and he dies, the feme thall be charged. CY pak 
Dr. ,ointenants, pl. 30. cites 50 All. 5. the King, 
and A. and 


B. purchaſe jnint!; in fee, and A. dies, and B. ſurvives, he ſhall not be charged; note the di- 
vertity-; for the other is only a cite, all which the baron may alien without his feme. Br. Join 
tenants, pl. 30. Cites 50 All. 5, 


11. If a man is bound to baus by an obligation, and the one is 2 one 
Pp 0 em 14 


rutlawyd, and che King gets the obligation, he ſhall have action % 4e f, 
alone; for of an entire chattle the King ſhall not have a partner. the obliga- 
D.. Forfeiture de terres, pl. 16. cites 19 H. 6. 47. tion is for- 
ES 8 -ÞP n feited to the 
King after office thereof found, Ibid. pl. 58. cites 8 E. 4. 4. 


12. If a bond be enter'd into ts the Dueen for payment of money, 
but net inrdlPd in any Court, this debt hall be paid preferably 
to any debt due to a ſubject. And. 129, 130. pl. 176. Irin. 

20 Eliz. Skroggs v. Greſham, 

13. If A. recovers a debt in C. B. fo as he has title to ſue exe- be 220. 

; i rin. 32 
cation by elegit, and the defendant ſells His lands, and afterwards p1;," dn 
A. offigns his execution ts the Qucen, ſhe ſhall not have preroga- tra per 
tire againſt the feoſfec to have execution of ihe auhole land but —— 

- 5 . o 10n, 14 
of a Wtoiet only. Agrecd per all the Barons. 3 Le. 239. in Cur- %% and 
ſon's Caſe. - Should ze 

| extended 
S. C. by name of Huneate v. Hall. —The prerogative of the Queen which makes it a feudal charge 
never atteed theſe lands ; for they became the lands of the feoftee before the defendant was indebted 
to the Queen, and fo are /u6e&t te the ſure lien only as they were when it was only the debt of the 
defendant, Hiſt. View of the Court of Exch. 118. | : : 

A. cornfefſed two judoments in debt upon bond to B. and was bound to J. S, in a bond bearing date 
brfcre the judgments. J. S. aſſigned his debt ta the King ; afterwards B. tued out two elegits ; oy one 
he has the one moiety, and by the other the other moiety of A.'s lands extended ; then proceſs iſſued 
out of tte Exchequer fur the debt atligned by J. S. to the King. The queſtions were, iſt. If the 

ing's debt ſhould be preferred? And it was held that it ould not; hecautle here the ſubject's title 13 
prior to the King's; otherwiſe where the King's debt is in equal degree; for there it ſhall be pre- 


ferred, but not otherwiſe, Second queition was, whether any of the lands are liable to the 1 
C ty 


— 
— — — 
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debt, in as much 2s B. had extended all the lands, whereas by his ſecond elegit he ought to have 
taken but a moiety of a moiety ? But this was held to be well, becauſe the judgments being of the 
fame 1-7 were of equal date, the teria being but az one day in law; and judgment accordingly, 
Hard. . Mich, 1655. in the Exchequer, Attorney Geaeral v, Audte x. 


14. Lands worth 40 l. per aun. were extended by conuſee of 


a ſtatute at 20 l. per ann. Afterwards the Queen, who was 


alſgnee of another coniſce, by means of his being outlawed, ſued 
out an extent of the gver-value, which was found; and upon 2 
ſcire facias to anſwer the ſurplutzge to her, it was adjudged 
that the Queen has no ſuch prerogativez and judgment was 
given for the firſt conuſee. Cro. E. 265. Mich. 33 & 34 Eliz. 
B. R. The Queen v. Wall and Green. 

The King 15. If A. is indebted to the King and 4% to B. the King may 


—— protect A. from the execution (but not from the ſuit) of B. 
eularly is to until the King's debt be ſatisfied, unleſs B. gives ſecurity to the 
be preferred King to pay him the debt of A. Jenk. 213. pl. 52. 
in payment 
of his duty or debt dy his debtor, de fore any ſabject, alrhough rhe Mirg't delt er duty be the luter; 
and the reaſon hereot is. becauſe theſaurus regis eft fundamentum Selli, S firmamentum 
L 519 ) pacis; and thereupon the law gave the King remeiy by writ ot protection, to protect his 
debtor that he ſhou!d not be ſued or attached until he paid the King's debt; t here grew ſome in- 
exnvenience; for to delay other men of their ſuits, the King's debts were more flowly paid; and for 
remedy theres it was erated by the flatute25 E. 3. that the other creditors may have their aclian: 
againſt the King's debtor, and proceed to judgment, but nat to execuiion, nales: he will take ber 
him ts pay the King's debt, ani then be ſhall bade execution 1gainjt the King's debtor for bh the 
d.. Co. bitt. 131. d. ——Brt in ſome cafes the ſubject ſhall be ſatisfi-d be fore the King; for re- 
gularly whenever the King is intitled to any * fire ar duty by the ſuit of the party, the party Pail be 
Frft ſatisfied, as in a decies tantum; and to it in an action of debt the defendant denies his deed, 
and it is found againſt him, he ſhall pay a nne to the King, but the plaintiff ſhall be firſt ſat'sHed, and 
fo in all other like cafes. And ſo it is in bills preterred dy ſudjects in the Star- Chamber, their c 
and damazes if any be) thall be anſwered betore the King's fine, as it is daily in experience, Co, 
Litt. 1:1. d. 

A. forged a cuſtemacy of the ſervices and cuſtoms of a manor to the preiudice of the Lord; this 
is a forzery of an intereſt within the ſtatute 5 Eliz. 14. the party grieved thail have double colts and 
double damages, and upon judgment in this caſe in the Star-Chamber, theſe damages and colts ſhall 
be levi:d of the goods, chattels, and lands of the offender ; and the fire laid on the offender for the 


King in this cafe ſhall wait till the damages and cotts are levied for the party grieved. By all the 


Judges of England. ſenk. 241. pl. 23. cites 15 Eliz. D. 323. 


See f. (I) Execution for the King. The Goods of auen 
ſhall be put in Execution. 


4* ] F a corporation be fined, the fine ſhall not be levied of the 
goods which every one has in ſpecial by himſelf, but of 
the goods which they have in right of the corporation. 9 H. 6. 

26. b.] | 
Cro E. 431. [z. The King may diſtrain the let of a ſtranger levant and 
9 85 ccuchant upen the land of his debtor, upon writ of levari faciar. 
NM. 37. 33 EI. B. R. between Stafford and Bateman ;, per Pop- 
| ham. Hill. 8 Ja. Scacc. Richardſon's Caſe.} | 
S437. 3. But he cannit fell thoſe beaſts of the ſtranger taken upon 
This ms this writ as h may the beaſts of the debtor himſelf. M. 37. 
be a ale 39 El. B. R. between Stafford and Bateman; per Popham. 
nated ig Hill. 2 Ja. Scacc. Richardſon's Caſe, per Curiam. 1 Car. at 
fs iy Reading Term, between Dillin and Derby, adjudged upon de- 
| murrer. 


Pads, , om — AA. 
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murrer. But it was not averr'd (as I believe) that the beaſts had the ma- 
were levant and couchant. ] —_— 


manuſcript. 
For the end of a levari facias is to have a ſale; and therefore to allow they may be taken on a levari 
facias and not ſold is a contradiction, 12 Mod. 178. Hill. 9 W. 3. in Cafe of Britton and Cole. 
Skin, 619. S. C. and P. : 


4. If tavs tenants in common are, and the one 1s indebted to the S. P. and fo 
King, the King can not take the beaſts of the ether tenant in com- \\" * 
mon going upon the land, and fell them for the debt z inaſmuch pur, ſays the 
as their going was lawful upon all the land. Hill. 8 Ja. Scacc. dy 

2 | Me I Ce Os. 
per Cur. Richardſon's Caſe. ] | | e 
cattle that 
ceme in by wrong on the land of the King's debtor, and are there levant and couchant. 12 Mod. 
178. Britton and Cole. 


(5. If the debizy of the King ſuffers A. to manure his land, the Lane gr. 
gieds of A. may be feiſed by the King for the debt. M. 8 Ja. — — b- 
Scac. per Curiam. Brackenbury's Cate. ] N 

6. If tenant of the King by rent &c. ſuffers arrears to incur, bury's Cafe, 
and after legſes the land to anther, the King may diſtrain the 
goods of the leſſee in any place out of the land charged. But 
he cannot ſell the diſtreſs; becauſe non conſtat, whether the 
rent be due or not. M. 17 Ja. B. per Hub.] 

(7. If the conuſee of a flatute dies inteſiate, and adminiftration it | g20 J 
granted to his feme vhs takes " S. to baron, who becomes a debtor 
to the King, the chattles which J. 5. has in right of his wife as 
adminiſtratrix, ſhall not be extended for this debt of the King z 
becauſe thoſe chattles are to pay debts & . Pal. 20 Jac. Scac. 
between Buckler and Ropers, adjudged per Curiam, and ſuch aa 
extent quaſh'd for the cauſe atoretaid ; and the Barons“ ſaid, * Fol. 160. 
that it is' the common courſe, and it was then ſaid by Mr. 
Weſton that ſuch recognizance is not aſhynable to the King, 
and that this has been ſo ruled.} 

[8. All the grads of the debtor ght ts be fold for the debt of the 
King, deductis neceſſarits ſumptibus debitoris ad ſola vittualia hoc eff 
neceſſitati non ſuperjluitati & ut nature ſatisfaciat, non crapule nec 
ſoli debitori fed uxori ejus &' filits & jamilie, qui prius exhibuerit 
dum ſibi viveret & exceptis equis © armis of a knight; becauſe it 
is not for his dignity to go on foot, and exceptis h,, W afris 
caruce. All this is in Ger. de Tilburie. 57. b. 58. See this at 
large and well explained there.] 

9. See Regiſter Original, fo. 100. b. that it is not lawful to 
diſtrain propriam equitaturam, hoc eſt, the palfry of a man, where 


be has other ſufficient chattels to diſtrain. But it does not appear 


there for whom the diſtreſs was. Vide Selden, tit. of Honour, 
. ſays that this equitatura, is a horſe which a man keeps for 
is journeying. ] 

10. A prior alien was indebted to the King for his farm- rent: 
and being ſued for the fame, he ſhewed, that there was a patſen, 
who held a certain portion of tithes from him, which were part of 
the poſſeſſions of the ſame priory, which he kept in his hands, ſo 

I as 
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as ke could not pay the King his farm-rent, unleſs he might haye 


thoſe tithes which were in the parſon's hands. Wherefore a 


writ was awarded againſt the parton to appear in the Exchequer, 
and to the cauſe why he ſhould not pay the ſame to the King 
for the ſatisfying of the King's rent. And there Skipwith 
Juſtice ſaid, that for any thing which toucheth the King, and 
may turn to his advantage to haſten the King's buſineſs, that 
the Exchequer had juriſdiction of it, were it a thing ſpiritual or 
temporal. Godb. 291. per Doderidge J. cites 38 Aff. 20. and 
cites 12 E. 3. 5waLD's Caſe to the ſame purpoſe. 
he RE 11. The King may di/train for his debt due to him; and if a 
"A * man be indebted to him who har tenants 20h9 ob him rent, he 
rhe debrerte may make levy upon them, and this {hall be a good bar for 
eve Kirg's them againſt their Lord, who is debtor to the King, that they 
decor paid i id 2 Ki h 1 : N * 4 d 
unto hin. have paid it to the King by levy &c. And this levy is by pre- 
U . . . 4 
er Dode. rogative. Br: Prerogative, pl. 39. cites 21 H. 7. 12. 
ridge J. ; 
Gcdb. 290, 29 1. cites 21 H. 7, 12. the Abbot of Raves ty 's Caſe,—As the Prior cf Ramſay was it 
debted to the King, and another Prior was indebted to the Prior of Ramſey, and then it was pleaded 
in bar, that he had paid the fame debt to the King, and the plea holden for a good plea. Godd, 
290, 291. Paſch. 21 Jac. in Sir Edward Coke's Cate.—sS. C. cited by Doderidze J. 2 Roll. R. 295. 
in Sir Edward Coke's Cate. —And 2 Roll. R. 297. in S. C. Tanfield Ch. P. agreed the Caſe ot 
Prior of Ramiey. 21 H. 7. 12 & 16. and faid, that when he was a Rudent, Dyer called for due 


tecord thereof in the Commen Pleas, and the record is according to the book. 


And if rent be due and paygb.e unto me &y my ler for years, the fame may be taken for 1.“ 


— 


by Doderidze J. as 35 E. 3. 28. 


King's debt, and the ſpecial matter mall be a good ba: in an avoiyry tor the rent. Codb. 29 1. cite 


[ 521 ] I. 2) Lands of whom ſhall be put in Execution, 
Jointenauls &c. 


Br. Execu- 1, ]* is agreed, that if A. 7s indebted to the Ring, ana he an 
8 6 = 8s f 5 ; R 
ton, pl. 145, J. N. purchaſe jointly, and A. dies and J. N. ſurvives, J. N. 


cites S. C. 0 3 7 5 
—But nor his lands ſhall not be charged to the debt of the King; qucd 


where a nota. Br. Charge, pl. 34. cites 50 Aſſ. 5. 
Sv» 3 > 3 
leaſe is made | 
to the baron ard ferre for forty years, aud the baron is indebted ts the King, and dies within the term, 


the feme ſur ive, and has the term; aid the teme was charged by award notwithſtanding the fur- 
vivor, becauſe it was only a chattel in the baron, and purchaſed to them brfore the coverture, and 
therefore execution was awarded againit the feme by ail ihe Juſtices, Quod quære if law. Er. 
Charge, pl. 34. cites 59 Al. 5. — Br. Execution, pi. 143, cites S. C. 


Ma LS (K) What Things ſhall be put in Execution for the 


(M. 2) pl Debt of the King. 


. 


IÞid. cites [I. IF a cuſtomer be indebted to the King, and Jas purchaſed 
* 2 with the King's n:ney certain land, and by covin to defrau 
= EX the King, cerfed the feeffor to enfin his friends in fec, and not- 
Exchequer. withſtanding he himſelf takes the profits, this land ſhall be 
Ay ng de ſeiſed for this debt until &c. D. 4: 5. Ma. 100. 41.1 


Caſe. 
3. C. cited by Doderidge J. Codb. 293. in Sir EN CRe's Caſe, —5S, C. cid 12 Rep, 2, jo 
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„ Caſe of Ford v. Sheldon. * 8. C. that his friends were infeoffed 1 to O uſe, but upen cone 
nue nce between him and his friends itt he might diſpeſe theresf, and therefore this, land was ex- 
ended ; cited by Doderidge J. 2 Roll. R. 296. in Sir Edward Coke's Caſe as Walter de Chilton's 
Caſe. S. C. cited by Tanfield Ch. B. 2 Roll. R. 297. as 24 E. 3. and Hays the reaſon is, becauſe 
he might make diſpoſition thereof; and when writ iſſues to the ſheriff, it is to enquire of what lands 
habuit vel ſeiſitus fuit, not quas terras habuit & ſeilitus fuit ; for if he has to diſpoſe, habuit, and 
then liable to the King.—S. P. Godb. 295. cited per Tantield Ch. B. as adjudged 24 Eliz. in Mor- 
gan's Caſe.—S, C. cited by Tanfield Ch. B. 2 Roll. R. 298. in Sir Edward Coke's Caſe. 


2. A clerk of the Court was allign'd to receive monies for S. C. cited 


the King, who had AA of lands 75 his uſe + and the lands were Hs 


found and ſeiſed for the King's monies, by force of the word Roll. R. 
(hbabuit.) Cited per Tanfield Ch. B. Godb. 294. Paſch. 21 Jac. 297. in Sir 
in Sir Edward Coke's Caſe, as Mich. 30 H. 6. Rot. S 
| Ss the 
Sheriff of a county being indebted to the King, his feoffees were chargeable to the King's debt by 
force of the word (habuit) tor habuit the lands in his power, Cited per Tanfield Ch. B. Godb. 294. 
Paſch. 21 Jac. in Sir Edward Ccke's Cate as 32 H. 6. Philip Butier's Caſe. - And 6 E. 4. Bowes 
Cafe accordingly. —S. C. cited per Tanie!d Ch. B. 2 Roll. R. 297. in Sir Edward Coke's Caſe. 
S a widow being indebted to the King, her teoffees were chargeable to pay the King's debt; be- 
cauſe ſhe had power of the land, it being found by inquiſition that habuit. Cited per Tanfield Ch. B. 
Cob, 295. in Sir Edward Coke's Cale as 34 H. 5. and cites 1 R. 3. accordingly. 


2. B. an er of the Exchequer had lands in the hands of = co 
teoffces upon truſt, and a writ iſfued out, and the lands were 4 1 


extended for the debt of B. in the hands of his feoffees. Godb. Roll. R. 
299. in Sir Edward Coxe's Caſe, cited by Hobart Ch. J. as a 

' Babin: '. Cafe ir - 
Babington's Cale. | ward Cn 
C2f>.——So the King's farmer had feoffees to his uſe, and died indebted to the King; and upon an 
*rqui$tion it was found that (habuit) ; for he had them in his poſſeſſion, by compelling his feoffees by 
equity in Chancery; and therefore it was adjudg'd that the King thould have the lands in the feoffee s 
bands in extent. God). 294. in Sir Edwaid Coke's Caſe, cited by Tanfield Ch. B. as 7 H. 6. 
the Exchequer, —2 Roll. Rep. 297. in Sir Edward Coke's Cale. S. C. cited by Tanteld 
Ch, B. as 17 H. 6. 550 


4. D. having lands in other men's hands upon truſts, the L 522 J 
lands were ſeiſed into the King's hands for a contempt (and « co 
not for debt or damages to the King). Cited per Hobart Ch. J. ©. 5 


k a 3 oe | per Hobart 
Godb. 299. in Sir Edward Coke's Cafe, as Sir Robert Dud- Ch. J. 2 
ley's Calc. : Roll. R. 


| 304. in 
Sir Edward Coke's Cate, as 7 Jace 


6. Maney was levied by Sheriff upon a debt recovered by A. 
againſt B. which the ſheriff did not deliver, but was ordered to 
be brought into Court till a difference that aroſe about it was de- 


| termined. B. was indebted to the King, and a writ ifijued to 


inquire what goods &c. he had. The Court conceived that the 
money being but as a depoſitum there, they might find it; and 
the Court did not protect it from the inquiſition, but would 
make no direction for the finding it. Vent. 221. Monk's Cale, 

6. A copyhold eſtate is not to be ſeiſed upon a recognizance. 
Per Holt Ch. J. Trin. 1 Ann. B. R. Farr. 38. Anon. 


— -- 


—— 


— 2 — 
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322:  Prerogative of the King. 


Vide (M. ) (L) I hat Thing will be a Diſcharge of Land of 


I. 3. par. 1. 


. 30. 31. the Debt of the King. 

& pl, C. Ee | | 
| * 175 [ 1. II a receiver be indebted to the King for arrears of his re- 
My 10 - > ceipts, and being ſeiſed of land in fee, conveys it in fee to J. 


Ch. Baron S. wwhs conveys it to the Ring in fee, and immediately retakes it of the 
[Tanfield] Ring in fee, rendring a rent to the King in fee pro omnibus redditi- 

m—_ * bus & ſervitiis, & omnibus clamets quibuſcunque. In this caſe this g 
chis, in re- land is not liable or extendible for this debt; for the land is not 

ſpect (as 4s chargeable itſelf, but in reſpect of the perſon who is the debtor, 
_ 3 as in caſe of a ſtatute; ſo that when the King takes the land, 
of the Ex- the debt is not by this diſcharged, but may be recovered againſt 
chequer to the debtor himſelf. But the land in the hands of the King is 
de other- not chargeable, and then when the King conveys it over, he 


wiſe, except i : | 
the King's Cannot againit his own conveyance charge the land. Hub. 63. 


i... 


ee hal Sir William Fieetwo:d and Sir Reger Aſhton's Caſe, ] 
e ordinary 
.clauſe of covenant and grant to be diſcharged of all duties, debts and demands. And that therefore / 
they all agreed, that their opinion in this cafe ſhould be made up in the decree for the diſcharge of F 
this land, withour prejudice to the ufe of the Exchequer for the King's debt there. S. C. Ley. 50. | 
Paſch. 13 Jac. That it was refolve4 by the Lords Ch. J. Coke and Hobart, and the Lord Ch. E. 1 
— — _ land was not extendible, but dilcharged in law by the potleſſion of the King; | 
ecreed accordingly, . 
t! 
CNS [2. If a receiver be in debt to the King, and the King releaſes F 
Fleet; #2 the tenant of the land, which the receiver had after he avas debt ” 
v. Sir Roger Io the King, [all rights and titles, this does not diſcharge the 
Aſhton. land; for the land is not charged but ii reſpect of the perſon, 
for the debt does not give any right in the land. Hub. 63.] , 
3. By 27 Eliz. cap. 3. .. & If the accountant or deotor had a : 
quietus % in his life-time, at ſhall diſcharge the heir of the a 
debt. | tor 
1 | | ch: 
(M) Debt of the King. Ilaw Fx:cution may be. | 
; C01 
— 7 * (1. Rot. Perl. 17 E. 3. THE Commons pray, that in caſe 2 4 
aeg . N. 45. man he found in the Exchequer 5 
No. 45. debtor to the King, in caſe the Kring be in his debt, that by uſe ot Ou 
equity if he pleaſe that the en debt may be rehated in the other, as: 25 
heretofore has been uſed, and is contained in the ſtatute of the * 
[ 523 ] ſaid Exchequer, and that due allowances of ancient debts par- 
ag ag doncd be allowed. Anſwer of the King, The King will be ad- X 
leaſe a fon viſed “ to eaſe his people in the beft manner that he can.] 5 
le que il purra bore ment. | | ws 
peope 4 P obe. 
It was re- 2. 33 H. 8. cap. 39. ſ. 32. enacts, That any manors, lands Vial 
. Sc. ſhall be chargeable with the payment of ſuch debts, and ſhall be nam 
ths branch in the ſciſin and poſſeſſion of divers perſins other than the obligatory 3 
gy” In 
ex:ends i ther; all the ſaid manors, lands &c. and every parcel ſhall be whely 0 
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* * 0 p v * 
G 1M: tirely ana 17 N NJ 7 way lial de ant 2947 3 4 ah /e TI, Þ: 3 al! execu- 
5 tions for 
ret the ſuid debts. - 


King, as 
121] be equ ally extended by force of this 
branch, according to the purvicw vt tn aft. 7 Rep. 21, b. in Sir Thomas Cecil's Caſe. 

A debt came to the Queen by trainer of the. creditor, upon which an extent if/ued againſl ane of 
the (er-tenarty, liable ta che debt, and not àgainſt all; it was moved, that upon a branch of the ſaid 
{future all the ter-tenants ought to be charged. But it was the opinion of divers, that ſuch a debt 
which cometh to tlie King by attainder, is not Within rhe ſaid {tatute ; for although the attainder is 
by jadsment, yet det by judgment it Cannot properly be fald, but where a debt is recyuired by 
unge rt, And that was the Caſe of the Lord Norris, tor a debt due to Heron by the Lord Williams, 
which Heron was attainted. 2 Le. 33. pl. 39. 31 Eliz. The Lord Cromwell's Caſe. 


well at the common Iiw as vront!.'; ente, an3 it alt f 


— 


(M. 2) Satutes relating to Debts of the King. 


ny 
By 9 H. 3. PHE Xing mr his ball, ſhall levy any debts upon By order of 
5 a 7 F/ / the common 
cap. 8. lands or rents 56 ! zug as the debtor hath goods ant law; 
chattels to fattify, neither ſhall the * Pleclges os diſtrained fo long as King for his 

the principal is fu, tent ; but if he fail then fe 2 al the þ letdves anfever gebt had 

execution 

"#7 7 1 L. 7 7 7 290 
thy det 15 1 they halt | have the debts: 7 lands and rents tut! of the body, 
they be fatisfiea „ unl:fs he can ac q:1t himſelf againſt the pleugen. lands and 
ä goods ot his 
debior; this is an a2 of price, and reſtrains the power that the King before had. 2 Init. 19. 

* It was retoived by the Court, that © this at does not extend, nor was ever taken to extend to 
ſureties in a bond or recomnizaiicey if they may he fo call'd, being bound themſelves equally Wit! 
te priccipal, as — 10 peri m covenamts and agreements are in like manner; but to pledges 

and! minse 4ptor: »1 1! Ys who! Jy = xprets we rds Are wo ret: 5! üble, unleſs their Priacipals become 11 — 
ſolvent, ad ſo are conditio ai debtors on ly, And fo the act has | WAYS been coattrued, and the 
wores themſelves imply as much, Hard. 378. Mich. 16 Car. 2. Attorney General v. Reiby. 


2. Dyg H. 3. cap. 18. The King debtars dying, the King fba!l Br this teas 
* es 3 tute, me 
6 FUOE efore the Keuter. Ning by kis 
prerogative 

in ſatizfaRtion of his debt by the executors before any other, And it the execus 

tors have ſafficient to pay the King's ded! 


© SOS } the el! 1. Or .. 1 2 & + if 634 L. 15 lands {hall vol be 
charged. 


* 2 7 of TI * 7 de 
TI of. T. 3 E. 1. cap. 19. enacta, That the ſperiff having re-, Un - 

— 5 * Tais wor 
3 the Al ; 2 acht, UP 47 his next account [all Giſcharge The F4cbitum | 
4. - ? Ee hee”: 
bt * 2 ereof, i 1 per I 72 forfeit 151 Ce F. 1710S 10 Ii: t5 the CL 7 2753 and all 10 14112 5 


20 ttt ite fine at the Kind“! «wlll. aue f 

* | King are 
comprehended, and not only de'vts in their proper ſe: but duties or thines due, as rents, ines, 
tes, amercements, aud other duties tothe King received or levied by the ih ritt; for debt in its 
ge ſenſe ſignites whatſoever a man doth owe and de berg dicitur 111123 des! tt hat eros debiort enim 
de:it quod habet, cuni nt cieditorts, maxime in caſt domini regis. nit. 08. 


” . oF __ y , . . 7 n * „e 
The Fey and his * heirs ſhall onfee, r ai! monies that they ub: Tus is to 


11146 
* 


2 > BS; 2 be under- 
2 employed do rec ie . and if any ather that is anti avle tt the Ex- ; 


, ſtood , {49.4 1 
chegner by his can Hands d. fo, Ze Roll re fer {orice i much ta the reftirutionen 
famiif, and make fine as before. but 2 

| Qunadl 2 
nam; thai is for the civil but not for the or it is 2 mieim in law, Pena ex deſict 
3 heres teneri nou dehet; and again reitutionem nen in penam hates fucceiit 
2 at. 158. 


Ver, XVI. | Upon 


«#7 


—_ 


— 


- — oO. or Ee” 


[Ol Ge RDU „% P— 2 — 


— 


—— __—_ — — 
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Upon payment of the King's delt, the ſheriff Hall give a talley to the 
debtor, and the proceſs for levying the ſane ſhall be ſhewed him upon 
demand without fee, an pain te be g rie vor privifhed. 

4. 28 E. I. cap. 12. enacts, Ihat bee of the plough Hall not 
be diſirained for the King's debrs ſo long as others may be found, ien 
ſuch pain as is elſewhere erdained by flatute, (wiz. ] by the fla- 
| tute de diſtrictione ſcaccorii. 51 Hl. z. 

This is an The great diſtreſſes ſhall nas be taten for his debts, nor driven tes 

nA og far ; and if the devtoy can jind convenent /urcty, the diſireſi fhall in 
- ; , , * 3 8 — 5 

this at The mean time be relcaſed ; and he that dec otherwiſe, Mall be grie— 

there lies 2 worfly puniſped. 

writ cire- SEN 

ed to the ſherift, commanding him to receive ſurety according to this act, wich if he refuſe, an at- 

tachment lies againſt him, or the party offering ſurety, according io this acl, it it be tefulcd, may 

have an action agaiuli the iheriff c. 2 lat. 505. 


Vide (K). 


See (C). — 5. 25 E. 3. Stat. 5. cap. 19. enables a conmmun perſon to ſare 6 

= —_— debter of his (avho is litesuiſe indebted to ihe King) to judgment, lt 
SD 2 — , 5 

without gir- He cannot proceed to execution, unleſs tHe plamttf ELVES tecuxity tO 

ing ſuch = pay the King's debt firit, and then be may take execution for his 

curtys It aun and the King's debt too. 

party takes = 

forth exe- ; | 

cution upon his judgment, and levies the money, the ſame money may be ſe:ſe] upon to ſatisfy the 


King's debt; per Doderidge J. Codb. 290. cites 45 E. 3. Decice tantum. 12. 


See * c. 6. 33 1 Caps 439» 2. enacts, That all ; Migalizns and 7 a 
> ca cialties concerning the King and his heirs, a made 15 his or thr 
be charged, 1e, ball be made to his Flighneſs and to his heirs, Kings, in his or 
but ſuch as / eir name or names, by the zvords, Nomino Regi, and ts 19 other pers 
_— zn ts his uſe, and to be paid to his Highneſs br theo ⁊tordt, Solwrrt 
when it was eidlem domino. regi hered” vel executeribus fuir, with ther words 
made ; per wſed in common cbligattons, which obligutions and ſj ocialties fhall be in 


Shu „. Sav. . f ' 4 
. the nature of a ſtatulegſint le. 
2: E'iz. Parker's Caſe. 

An :bligation for preſermance of eoverants is within this a, atier that t! @ covenants are broken, 
Reſolved, 7 Rep. 20. b. Mich. 39 & 0 Elis. in the Excheguer, in Su © Lo's Cecil's Caſe. 
6. C. cited. Hard, 355. Paich. 16 Car. 2. in Caſe of the Attorney Gerieral v. Waring. —S. C. cited 
Hard. 442. Paſch. 19 Car. 2. in Caſe of Avorney General v. dir Henry Palmer, 

S. 3. Al ſuch ebligations, the debt not being paid, fhall came, re- 
main, and be to the heirs or executor: of the Ming er he ſhall aſſn or 
appoint. And if any perſon take any cl ligatian te I uſe of the King 
or his heirs, otheravi/e than as aforsaid, he fhal! ſufer ſruh impriſens 
ment as Hall be adjudg'd by the King or his h:115urable council. 

S. 6. Cofis and damages are given to the King, 

S. 7. Direct debts ts be ſued for in the proper courts. | 

S. 13. And every of the ſuid courts are impravered 15 ſet ſuch 
fines, penalties and amercements, upon parties, fheriffs officers and 
ether perſinc, for their defaults, contempts, negligences or miſdemea- 
mers, as ts the ſaid reſpefive ccurts ſhall ſeem expedient, And all 
trials in the ſaid ſeveral courts fhall be by due examination of quite 
neſſes, writings, Progfiy or ſuch ther WOzS GS by the ſaid ſeverat 
courts ſhall be thought expedient, | 


* 


See Q. 6,. 
Bee Q). 


8. 25 


the I1:ic 
liable t 
taken h 
hall be 
ture det 
t the 
IS not v 
of the "oy 
anceſtor 
kuity but 
Alter the 
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*7 ww +» . * 5 , a - 
it / all be fn ffictent in law to ſh au and alledge gentrally, that the party 


7% mwhom the ſaid debt did belong, ſuch a year end dla; aid vive the 
ſnme to the King, or wvas attainted, outlaw'd Sc. whereby the ſaid 


debt did accrue ts the King, ſhall be of the ſame force and. fe as 1 
the whole. metter had been alledged aud declared at large acc rdic; z fa 
the crder of the common lov. | 

S. 25. If any fuit be commenced or taken, or any proceſs be here- 
after awarded for the King, for the recovery of any of the King's 
debts, that then the ſame ſuit and proceſs ſhall be preferred before any 
gerſon or perſens. (2) And that our faid fpoeretgn Lard, his heir 
end ſucceſſors, all have fir/t execution againſi any defendant or de- 
jendants, of and for his frid debts, before any perſon er perſons ; * fo 
always that the King's ſuit be taken and commenced, or proceſs aavard- 
ed for the ſaid debr, at the ſuit of eur ſaid ſovereign Lerd the King, 
is heirs or ſucceſſors, before judgment given for the ſaid other perjen or 


2 ! — 


Þ 524 


This ſtatute 
abridzes the 
prerogative, 
and controls 
the common 
325 ] 
law; and 
here is a n2» 
gative im- 
plied, per 
aron Pars 
ker and 
Nicholas, 
S. P. tho? 


eheftinute ſounds in the affirmative; for it enacts a new thing, and the ita quod makes a condition 


recedent 21d a Imitation. And Steele Ch. B. 2ccordingly, and the words are 
J. :7. Mich. 1655. m Scacc. The Attorney General v. Andrew. 


— 
2 


introductis s, 


Srause ae, ſald, That upon this act he took it, the ſuit mutt be ſaid to be then taken or com- 


ended when the futt ttep is made towards the proceeding to evecution; and the firſt ſtep te be 


1 
ter irt proc ure a fiat ot a Baron, and then it is in fact that the proceſs is awarged. 
22. Ilill. 12 Ges. 1. in Scacc. in Caſe of the King v. Mann. 


S. 27. All maners, lands, tenements, poiſeſſions and heretitements, 
th anhieb now be, or that hereaſter ſhall come or be, in, or to the 
nale, poſſeſſion, occupation, or ſeiſiu of any perſon or perſons, ts vom 


7 


G. Lqu. R. 


See (F).— 

A. ſeiſed of 
the manor of 
ot F. in tore 


e ſaid mans? s Fe. have neretofore, or herenjter ul: deſerud, revert fdrration of 


remain in foe-femvle or in fee-tail, general er ſpecial, by, from or 
njter tre death of any his er their anceſter or anc2iors as heir, or by 

f # - - : 4 . — 8 5 : == 
HH of Vis ancefiors auh, heir be is, which {aid art gr i 
wary it, or Hall by. * indebted to the King er do any ferſen or perſins 
f J . - = 5 4 * & 4 ; * = . ö 
ty Dis uſe, by pudoment, recognizance, obligation or oth 5 ralty, the 

* 4 _ 2 $6 4 4. : 14 4 #. . -£ $444 
debt auheresf is or ſhall nat be contented and paid ; + that then in every 
Fa * + . 7 — * . 
ur caſe the me + mansrs Cc. hal! be aud fland by authority of this 
att, from ht nceſorlh charged and chargeable to and for the payment of 
the ſame debt, and of every part theregfi 


a marriage 
{9 be had bee 
{WELeN 5. 
bi fon and 
Mang ber 
of F. S. co. 
wenanied 19 
4e e, 
is the ule of 
hin 1 ＋ and 
f 
pit wife fot 
their 4, 
reminder 


to the uſe of B. ard M. ard the hitvs of their bodies with remainders over. Afterwards A ace 
OW eiped a YOCOgNI e, to the Qucen ard died. His wife died. The manor is extended fer the 
Queen's debt, by torce of the ſlatute. It was argued by Coke, that the manor is na. chargeable by 
the deute; that it was made for the King's benefit in 2 points. 1. To make lands intail'd 
nadie for the King's debts where they were not ſo betort againſt the iſſue. 2. To mate bonds 
cen by the officers of the Kin; to the uſe of the King as allo of ſtatutes; that the word / was er 
Hall be inebied} ſhall not be intended after the gift mate ; that Vall be} is to be intended of fun 
re debts after the ſtatute, whereas at the time of the ſettlement A. was not receiver or other officer 
t9 the Queen; the words are (by gift after th- debt acknowledged to the Queen. ) That this Cafe 
Bn within the ſtatute; for the words are {if the gift of bis ancgter } out here B. has not the wanor 
of the gitr 0: A. but rather by the flatute of uſes, and ſo he tis in the poſt and not in the per by his 
anceſtor ; tor the fine was levied to divers perſons to the uſes aforeſaid. nor was the gift a mere gra- 
tony but in confideration that he ſhould marry the daughter of J. S. and the debt accrued not till 
ater the gift, He admitted that had there been any fraud in the caſe, or any purpoſe in A. _—_ 

Ttx : 


— —ů — — 
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825 Prerogative of the King, 


be made the conveyance to become ihe Rg dete or officer, it wou'd be within the ſtatute; and the 
git had been a mere gratuity Kc. And afterwards as Coke reported) E. and his lands were dif. 
chatred. 2 Le. go, 01, pl. 114. M ch. 20 Elis. in * Exchequ er. Foſkew's Caſe 

® T};;51$ intended an immediate cdt, and nat ſuch debts as are duc to the fu! jet and appertain or 
rue le the King b. : Wander, eee gift f ft, party, or by any ether coils 'eral 
erm, for wi ch this ita > has 1 claule a little befe this beach tor the writ and 8 eneral 
mane! | fore Of ple din in ſuch caſes o! the part Oi the Ning tor the rc covery of them, That 
th- party nc a y ar and duy Kc. | wi de at 5. 5. above] fo that the ſeveral manners of pen- 
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uc mie 2 1e a 9 1A » Or Q 2 fl 11195. Fe 111 TNC nate more high, and ma ne 

better ronn, auckupon fearch found thap cebts due to lubiects. Refolvei, 7 Rep. 22. a. in Lord 
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18 the debts of the tenant in tail, and they come to the land bona de, and 
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ſelf; for ther are ftron; 
2 
e. | > 
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be 
” 
upon good conſider ation. Relolved, 7 Rep. 21. b. Trin. 41 Eliz. in Scacc. in Lord Anderto: 
Cale. 
+ If the gzedt ard coartets of the King's debtors be /i feet, and fo can be made appear to tl; 
ſerif, whe! eupon he may levy the King's debt, then ought not the ſheriff to extend tlie lands alle 
tenements of the debtor or of jus heir, or of ar vp urchaſor or tertenant, 2 Inſt. 1 19. 


See (P).— S. 28. The Ling fc al] nat be excluded ts demand is debts agoinfi 


= a. 
4 3 on of is ſuł ſecte, OS Heir 79 ey 7 Pt r/on TT FR bred to t Ds Highneſs Or t; 
lav | 
intent of 5 uſe, albeit this award heir be noi r <6 in ſuc 5 recagniganicc 1 


the maker ſpecialty „ or that ſuch per ſores fall , „ that they have not any heredita- 
et the at ments ts them d. ſcende d, but ẽj an uc þ as be enlaited or given ts them by 


appear that 
the heir in the anceſicrs. 
ea;l ſllall be { : 

_ only charged with the debt of the Ring; but lands in fee ſimple were extendable at the commo!) 12% 
1. uh cloe ver hands they Came, and theretore 25 to them this ſtatute was only declarativum antiqu? 
juris but 4s to the eftates in tail, it was in troductivum movi juris ezaizlt the ulue in tail. Ke 

1olve n, 7 Rep. 21. b. Trin. 4 Eliz. in Scace in Lord Anderſon' a Caſe, 

One P. was i. debted to the Oueen, and ore W. was bound to P. in 1091. in which ob! igation f. 


d rot mention i heirs; P. athzned the obligation in which W. was bound to him to the Deen, 


and von mi procels Was made 28 int tlie heir of W. And it AP held by the Court, that WT 
mich as W. did not obli e himſelf and his heirs, that the heir by the death of the father was G 


charred ; nd ifzhe aſſigu me: t had been made in the life of the father, and then the father 114d died, 
Deer mou diſcharged, but ihe fon may be charged as cxecutur or ν]mmuiſtrator &&. S1 
Falch. 23 El.z. Warren's Caſe. 

S. 20. 


Cite. 
o liay 
Mis 4 

W. 
fclo Je 


on W. 
V;;eens 
— 1 

imme 
28 dil- 
4 died, 


Cave 2. 
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§. 29. Founded i the King may at his liberty deniamd Þis deots >ee(P) and 
of any exec cc 64 dd 1m:imni{lrators ot TW: A / 71 iet if the EXCH» ia the 10 
2 5 . « 10 §. C. ul. 

re C Paw: &- 0%, I. 28. inra. 
1. S8. was 

o Sir Richard Cavend! " late Treaſurer of the Chamber to King H. 8. in 1091. who was 

the King. upon WRICH prOCEis Va; mage ant hole who were tertenants of the ſeid 

J. S. tempore coneciions ſcript pro? made to the fag dir Kigiurd, er Manwoud Ch. B The 

tertenants aue 1.08 Cul gs ae in 01 s Cale, but the heurts and excites, Fer Shure 24 Baron, Ir obs 


ligation be made to UL Ring it hall be of the ſame natu! tuts itapie to al 1uteuis by this 14 
tute; but gaιε¹ν,j Wade 19 other perſons 14 the wie of the Ki . Jmall or exectttyry andinſt 4e c. 
ligor, '4 is Hrn, eren Or GAmMIErACUNS, 6 and mo g er fer 's, But if . J. be bound to 
[. S. and J. S. thens this to Str Richard Cavenduh, a he over to tte King, no procel mn be mage 
there. FUpon, Ve ie Court and all the Cie:ks agreed. Aridit was held, that uf obtigor, after The 


ce ' ' ; : : * 
ob lizztion made, vo.unt ail makes offnet t and, iucn teotges tha!1 de charged, others iet 8 
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which debt certain laa :s, which were the lands of the f:14 B. at the time ↄoſ the fai debt, ere u, 
* % * * ! 4 * „ * 1 LA 1 * 8 1 . * 1 ; 3 * > 1 » : yy ' ; 1 } * * - '< «i , * 
chatcd by one W. againſt whom and One C. and D. the 11d B. ex'1:bited his PLL in the Exc! equer 
1 7 - i - - +. 21 . » - - 1 * * a, 1 2 
Chamber, Praying that ene equily. 0; the cate micht there be (amine. oe NV mer made 
, » i % * U 
W. ray d rhe q t, 2:19 then demanded Judgment HH the Court un ee turnt P24 1 nnch as 
* C1 Ie 01 * — priv! ere W 8 4: erm 2 vi», þ C tt * - it 4 (3 tlie 1 Virgen yy 1 11 * 0 nN 
\ + 4 1 = . _ 'Y 6s — —— — 1 11ers 10 YE i ye tc ny F 4. «+7 11 +% WAS 1:4 y 
the Court, that upon this reaſon the Court ought to dilmits the cauſe, and ſo it was done. Save I36 
| . ), 1 + Ms. | ; * a *F * 4 = wy 2 f | 
rl. 39. Paich. 22 Eliz. Sir Thomas Ragland v. Wiidgooſe.—sS. C. Idid. 11. pl. 27. 
—_ 


5 Heron 
2 WM any / the . 105 murts * fad od ar Fox oh lax , reaſon 5X 
T £5 id Cen}, 5 5 707 h Þ 2c F 75 
alu, ana the matter 75 ** EEG 7 X ei ntly / = cel, * / 1 Courts 
l hone paw: » tt 11/01 T5 "Prog 7 4 ud cf / 1 pe rfons, 75 ; iniplead= poten to 
ell, any thing in tis att la the contrar V nd! 201 [anding. pinks | 
gcod con- 
ſcience, but alſo to him who has v od, perfect and ſuFcient cauſe and matter in law, reaſon (and 
then comes) good conſcience ; and without queition the tit words, viz. cauſe and matter in law 
ſhall extend to ail the debts of the King, and procets thereupon 2s well at common law as upon this 
act. And the concluſion of the 1a:d branch does not make againſt it, For the ſenſe thereof was, that 
he ſhould picad matter in law or good con!cience, and that nothing contained in the ſaid act ſhould 
be an impediment thereto, Reſo.v'd per Cur. 7 Rep. 19. b. Mich. 39 & 40 Eliz. in Sir Tho. 
Cecil's Caſe 

Sc're facias iſſued againtt Sir W. H. as heir to M. H. his father, upon a recognizance acknow- 
ledged io King E. 6. by the ſaid M. H. The monks: returned ſcire feci, and upon his default judg- 
ment was given, And becauſe in truth he never was ſummoned, and had good matter, if he had 
had notice ther of, to plead in diſcharge of the reco: enirance, becauſe he had no land by deſcent 
from his father, not any land trom him atter the recognizance acc nowledged, all which he ſhew'd in 
certain in a bill in En-lith in the F x:hcquer Chamber; upon which, upon conference had by Man- 
wood and the other Barons with the two Ch. J. he was ber f the ſaid recognizance, 7 Rep. 
20. à. 2 Sir Tho's Cecil“ Cafe. 2s 3 Rep. Irin. 37 Eliz. Sir William Herbert's Cafe. 

+ A. obtained of the King 2 privy ſeal, whereby the forfeiture of certain recognizances for ap- 
perin at the feſſfons, amount! 5 in the whole to dos. was granted to her. And it was now made 
a queltion, whether the Court pught com; ound thoſe forfeitures by virtue of their privy ſeal, which 
was franted bctore tie privy ſeal, and grant to A? And it was a whether the ſaid privy ſeal, 
did not take away and revoke he power given to the Court in this particular ? Butitwas heid clearly 
per Cur, that the Court might upon good matter in cgquity jifcharge theſe debts by virtue of this ſta- 
tute, And the caſe in queſtion ſeem' da hard cafe to the Court, becauſe the party himſelf was the 
cue why there was no appearance by beating the party ſo heinouſly the very day before they ought 
to have appeared that they were C:/abled thercby to appear. Hail. 334. Mich. 15 Car. 2. in Scace. 
M:s. Aihe's Cale. 

W. put 1001. out at intereſt to the de ſendant, and took bond in the name of one T. who became 
il de ſe, aud now the plaiauUtF was relieved apainſt the King upon this truſt in equity upon thy 
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„ere, whether this ſtatute extends to any equity againſt the King, other«if* than in 
©. V way of dilchar = ? But is — 45 lixewiſe de . ed in tin! cauſc, that the plaintiff (h-::14 
de ſaved harmleſs trom all others. IIard. 176. Hill. 12 & 23 Car. 2. Sir William Hix v. the At. 
torney General and Sir Wm. Cooper. 

+ Scire facias iddued agaizit T. the father, and T. the fon, to ſhew cauſe where ſore they did rot 
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pay to the _ rg : GONE: tor the mean profits of certain lands ho!dea by them fiom his Majctt , for 
which la- 0) ent was given for im in the Exchesuer, aud the meine rates were found by in. 
guiſition. chich returned tha: the ſaid meſne pros came to lee 1], upon which inquiſition this 


vice f3C!as inc ; whereupon the ſerif retutned that T ihe father was dead; and T. the fon no: 
appeared, and pie:ded that he took the profits but as a ſervant to his father, and by his comman 
and rendered an account to wy father for the ſaid profits, and alſo the Ju dement for the ſaid laud * 
tiven againſt his father and h q for default of ſulficient pleadin ng, and not for the truth of the fact; 
and he ſhewed this ſtatute, which he pretended aided him for his equity ; whereu;on the Ring de. 
3 Tariield Ch. B. faid, That the matter in equity cueht to be ſufficiently proved, and here 

s nothing but the alle; ation of the party and the Cemurrer at Mr Attorney for the King; and :t the 
ge murrer de in law an aAmittancę 61 the allegauon, and fo a fulboient proct within the Ratute, is tc 
de adviſed upon; and for that point the caſe is but this: a ſcire facias iſſues out of this Court ta 
have executicn of a recogaizance, which within this ad ought by pretence and aliceation of tte de- 
edant to de diſ. ene ter matter in equity, and the defendant pi (ads his matter int equity, an be 
X. 7g Tuppurtn g this not to be equity within this ſtatute, drmurs in u, whether that demunerÞe 
An in ſufficient proct oi the allegation within the ſtatute or not? AdJouraatur, Lane 51. Patch. 7 ſac, 
it. the Excheguer, Trallop's Caiz. 
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S. 33. This act fhall nos take ara any liberties belonging & the 
dutchy and county palatine -4 Lancofler : 
8. 34. * ac and executions for debts in the Curt e of Exchequer 
ſhall te mage in the Exchequer by ſuch offtcer as hath ben ig) eil, as b 
this act uw limited. 
The Queen 7. Stat. 13 Elia. cap. 4. /. 1. enacts, That all the lands, tene- 
1 ments and pereditaments, which any accomptant of the Fueen, {ev 
granted cas Pers and. fc f 77s, hath «unite fe remains accountable, ſhall for the 
nay 3x of the debts of the Dueen her heirs and ſucceſirs be 
liable, aud put in execution in like manner as 11 accamplant 50 
Je, ub find bound by Writing obligatory ( having the 7 ect of the at 
ſech a te- feople} t5 ger Majeſty Per Pears and ſuccc Gri, for P3110! 544 j 40 
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* £6 Ain 7 's 2 
[ 5 29 5 Grb'ed to the Queen it fe ts &r fe within the precindd. It was the opinion of ail te 
Barons, ide led. tat notwithitanding the grant by the (d letters patents, 5 


k 
Queen hail have the good, for i ying her debt. 3 Le. 113. pl. 161. Hill. 26 E liz, in the bY 
chegquer. Aon Me. 126, 17. S. C. between the QUFiN atip B Su or SARUM AxY 
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Nat it the lands of the ſe on be liable Fhiffcnt to anſwer } all the debt or the Queen, Me Con! 


A in a, cretieꝝ take all thy lardys inextert, and lrave the E 4. t9 ite þ gertee. And 
ution of C orhead praying a diſcharge ot the lands & c. by him purchaſed of the officer debrar to the 
(Q1ern, it was ane ed, that the land was fub;ect to th (een's extent for all arrears of 051115 
y de, once received betiore ti convevarce there, thourh the receipt be after tne conyevances 
ad that py reaton of this Rature;z bur as to anther Hic accepied after the conveyance of te lundy 
th 2arre2rs ct that thait ror charge the lin. fo conv 3 'Q, 

B I, having purevajed a {rg 11117 for vears in the lamb Inn, and of other houſes in St. Cie 
Me!: e's * ſh. after waras pr Ned eder ae. + att<rwards he came recerver of North * 195 
and heit ccc hon for 5000. Aged over ihe term oy way e to | 5, After wan rds le 
Warr ug 7 L. / jan, Hef ted the bouſes in St. Cle ment's / rater alia} an h mic if for life, its 


mater I. b/s ſan, ana the heirs f tis body. There was rifue of the marta 4 da ster, 
non the wi _ A'ter this B. Luer e th fe bufes to N. for c. The King extend thels 
houſes for the deb. f B. I. -N cet, a NIE; - of the exert; ard p ivy ſeal tor the deb! Re- 
ſJoiveg. H, i at by the tue of . en Elz. the ld and real eſtate of B. L. was bound ans 
ed lian to niwer the K. ug's de, although he was not actually a 1ebter to the Kin, or 
any extei.t gt n hin in 5 vera ears aiter G:v, hat where 4 term u at/endant im tht inte 
ritance, fh... gextencgs the he nance, he all h ve a cht to the term; but it it be a 1" 2 
87. ard ail, e fore ally actu s ex cnt, the atfiipniacnt will Rand good, and the term not l * 


to the K ng's de A. 2 Vern. 38% 398. Mich. 1700. in Canc. Nicholis v. How, aud Lorter, & 4 
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S. 2, 3. If this ſuper be not paid within 6 months after the Upon this 


acccunt paſt, the Queen Sc. may ſell ſo much of his eſtate as je 


avill anſauer the debt, and the overplus of the ſale is to be rendered to and quel- 


the accomptant or his heirs, by the officer that receives the purchaſe= tions ba 
moved. IR, 


money, abit hot further Warrant. If the debrer 

died, whe- 
ther the land miglit be ſol!? 2uly, When the account is determined after his death? 3dly, When 
the accomptant atter his becoming debtor, and in arrearages makes Fefment, or other eſtate over, 
or charges or incumbers the land, either to his iſſue or others of his blood to prevent the Queen's 
ſelling, or upon other conſiderat ion, whether the may ſell the land, che words of the act being make 


ſale Sc. of ſo much of the lands Fc. of every ſuch arcomptant or debter ſo found in ariearages Ce. 


Ard that the ſale ſhall be gad and availablc in law againſt the party accountant, and his heirs 
claiming as heirs. gthly, If the accountant was ſciſed of land in tail, whether this land might be 
{old to be good againſt the iilue; for the ouſting of which doubts the fatute 27 Eliz. cap. 3. was 
made, but this gives em ,t, that the land hall be foll after the death of the debtor, and eben 
tie account is made after h's death, and theretore 72 remedy the other miſchiefs, the ſtatute 29 Eliz, 
cap. 7. was made. [But the ſame being only a temporary att is expired. ] Mo, 646. &. 
pl. 895. Anon, [ where part of the la: lait mentioned act is tet forth and explained.) 


S. 5. If fuch acc; tant or debtor purchaſe lands in others 
res in truft for ile uſe, that being found by office or inquiſitian, 
andi alſo ſball (u liable to ſatisfy the debt in ſuch manner as be- 
7-12 15 expreſſed. 
5. 6. Lands purchaſed by accomptants ſince the beginning of 
the Queen's reign, either in their own names, or in the names of 
ethers in truſt for their uſe, ſhall be alſo liable to be ſeld for the diſ- 
charge of their debts as aforeſaid, rendring the overplus to the ace 
camptant as before. 
S. 9. Provided, that biſhops lands hall be only chargeable for 
ſubſidies or tenths, as they were before the making of this act, and 
not thera: {e. 
S. 10, Neither ſball this act extend to charge any accomptant 
th:/e veariy receipt exceeds not 3001. gheraviſe than as he was 
lawfully chargeable before this act. 
S. 11, 12. Neither fhall this at extend to ſuch accomptants as 
by order of their © Ares, and charge, immediately after their accounts 
P, are to lay out money again ; /uch as are the treaſurers of war, 
gariſons, navy, proviſion of victuals, or for fortifications or buildings, 
and the maſter of the wardrobe ; unleſs the Queen Wc, command 
preſent pa fo 
S. 3. Neither dith this act extend to ſheriffs, eſcheators or 
bailifs of libertics, concerning whoſe accompts the courſe remains L 529 J 
the ſame that it was before. i 
S. 14. Lands bought of an accomptant bona fide, and without If a man is 
notice of any fraudulent intent in the accomptant, ſhall be diſcharged; 5 the Kit 
and I they be found by office, yet ſhall they upon traverſe be diſcharged and is not 


without livery, oufter le main, or other ſuit. indebted, 
but is clear, 


and ſells his land, and ceaſes to be receiver, and afterwards is appointed to be receiver again, and 
then a debt is contracted with the King, the former ſale is good. Arg, 2 Mod, 247. Trin. 29 Car. 3+ 
zu Scacc. Attorney General v. Alton, , 


S. 15. The Queen Oc. being ſatisfied by /aie of land, the ſure- 
ties ſhall be diſcharged for 1 much, and if any yet remain unpaid, 
ue ratably according to their abilities. 


1 t4 8. By 


the ſureties ſhall pay the reſi 


- —— 


. — op —— 
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8. By 2 115 cap. 3. ſ. 2. the Qlicen Ec. may _ ans fale of}: b 
7 


the accom ant land Sc. as ævell after his d. ath as in his life-t: Wes 
and as vet rhere the accompt is made ard the debt tuen withe 
in 8 year 5 after his death, as where the accompt is made and the 
deb: A NSOCAUI 9 his ij e=tim; 5 

S. 2, Proud. ted, 1 that ofte er the eccemba t's acath, and before the 
lands be Fd, a e fac by Bal be a«vordedt to g arni{a the heirs, 
to he ⁊u cauſe why datt Sc. ſhould not be fold Sc. whereupon if the 
ber, upon ſuch garniy:. ment or ty tav9 nichils returned, do nit Prove 
1e the Court, that the executors or admini/frators of the accorpt- 


2 , 
aut have tufſicient, thin ten nint/s Ger fuck 1709 nichils or La- 
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trivance to gain a preference to a debt of an inferior nature, it will relieve as in Caſe of Cnot ur 


v. STUART), cited 2 Vern. 426, Paſch. 1701.—Cited Ch. Prec. 15 5. Paſch. 1701. 


3. A. ſor debt extended the lands of B. Then D. to extend 
the lands of B. for his own debt, and to have the lands out 
of the hands of A. (by recognizance) acknowledges himſelf to be 
indebted to the King's auditors. For which debt of D. the lands 
of B. were extended and taken out of the hands of A. It this 
caſe D. for abufing the prerogative of the King was cenſured in 
the Star-Chamber. Noy. 154. Widow Dobbin's Caſe. | 

4. Oiler gives a judgment to the obligee for his debt; after- 
wards an extent was taken for the King on the jaid bond. The 
extent is v2d, becauſe the bond tran} vit in rem judiculum, and 
proits taken on ſuch extent are relievable. Chan. R. 107. 
12 Car. 1. Tryon v. Michel. 

5. A. was indevied ts the Rind, and B. was iadebted ta A. and 
C. 1 u. The debt duc from C. may be ſeiſed to ſatisfy the 


King's debt, this being a debt in the third degree only, but no 
dobt in a more remote degree is liable. But as for ſatisfying 
debts owing to the King's dehtor, it would be extremely incon- 
venient to go ſo far; for at the-rate, 11 A. were indebted to the 
King in 100 l. and B. indebted to A. in 1000 l. and C. indebted 
to B. in 10000d). theſe ſeveral debtors ſhould have the benefit of 
the King's prerogative againſt the lands, and for recovery of their 
ſereral debts. But there would be no inconvenience if the 
King's own debt were fo levied, tho' in the 1cth degree; tor 
then his prerogative would be exerted for the ſatisfying of his 
own debt only; and there is no queſtion but the King's own 
debt may be fo levied. But to make the King's prerogative a 
ſtale to ſatisfy other mens debts would be unreaſonable, incon- 
venient and miſchievous to the ſubjeft ; and ſo it is declared b 
the privy ſeal made in 12 Jac. Per Hale Ch. B. Hard. 404. Paſch. 
17 Car. 2. in the Exchequer. | he Attorney General v. Poult- 
ney & al. | : 

6. A. was indebted to the Ring. B. was bound for A. and paid 
the money. A. become a bankrupt, and the King's debt is ſatiſ— 
hed afterwards then B. prays in aid, and an extent is had, and 
by order of the Exchequer the money levied upon the extent 
paid to B. and if B. ſhall detain this money againſt the reſt of 
the creditors is the queſtion. Iolt ſaid, the extent was before 
the bankruptcy, and then being a prerogative caſe it is good; 
nay, if it were after an act of bankruptcy it would for the King 
over-reach the bankruptcy, and be good againſt the creditors z 
he cited Dy. 96. but the Court was of opinion againſt him, and 
Ve judgment for the plaintift upon a ſpecial verdict. Skin. 162. 
1431.35 & 36 Car. 2. B. R. Jefferies v. Williams. 


Attorney General v. Haonbury and Lewis. . 


If an extent 
for the King 
of the good: 
of a bank- 
rap comes 
b:fore the 
alignment 

ot the bank- 
rupt's ef- 
tate, it muſt 
be preferred, 
becauſe till 
then the 
property is 
not veſted, 
2 Show. 
450. Trin. 


2 Jac. B. R. Attoiney General v. Cape! & al.—Idig. 38 f. cites a Caſe in the Exchequer. 20 Car. 2. 


he King's receiver takes out an extent in aid againſt his own debtor, againſt whom a commiſſion 
of 5arkruptcy was before awarded. The afliznecs bring a bil in Chancery to ſet aſide the extont in 
aid, and otter i4 years ſuit the bill was Lifmilled ; for that it was proper auly for the Exchequer be- 


dnl the Court of the Kiug's rcveaue and which was ficit polleſſed of the cauſe, and therefore only 
; cximinable 


— — w —·¹ wy 


2 —— — — — —— — 
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examinable there ; and ſhould it be ſet aſide here, yet the King would not be concluded by it in the 
Excheguer ; for tiſl the account be diſcharged there, that Court may carry oa the procefs, Ch, 
Prec. 153. Paich. 1701. Brown v. Bratihaw. 


* 7. A. was indebted to B. C. and D. by ſcyeral bonds, and ty 
be ac * F. S. by {imple contract. A. died, leaving W. R. his exccutor. 
before tbe — B. gal judgment on lus bond againſt W. R. FJ. S. being the 
Court had Nrng receiver fad gut an extent in aid agair:ft himi/elf, and has this 
ee ſimple contract debt found; and upon 2 fcire facias again{ 
STvzr in W. R. had judgment thereupon in the Exchequer. Where- 
L $531 ] upon W. R. ſued in Chancery, ſuggeſting fraud &c. and that 
Caſe of ſuen this extent was not proſecuted by the King, but by W. R. him 
1 ſelf, and at 5:5 oxen charges, and that he was not really indebted 
re, wherein to the Ring at the time, though the bond was kept on foot, or 
this caſe that if he was indebted, he 2 ave t2 pay, and fo the King's debt 
_ _— not in danger. In his anfwer W. R. pleaded theſe proceedings in 
wiſ= chan bar, and conſeſied that he proſecutech it at his own charges, and 
that ther that he was able to pay the King at the time of the extent. Ilie 
— — Court alſowed the plea. Chan. Prec, 47. Trin. 1692. Dickin- 
tiff and fon v. Molineux. 

here the 


8. Rules concerning extents in aid. Decemb. 4th, 1721. 
MS. Tab. Yale v. tlie King. | 


(XI. 4) Account. In what Cafes. 


And if the 1. IF the King grants a bailiwick cr forievalty to J. S. without 
Kiog grant: acccunt to be rendered, the words (without account) are not 
land fer life, Ks hes phe, a £1 8 8 
and does nor £OOG 3 for this is contrary to the nature of the thing granted. Br. 
fay without Patents, pl. 99. cites 30 H. 8. 
rendering | 
any thing for the ſame, he ſhall render the profits; per Cateſhy, Br. Patents, pl. 109. cites 
2 ii. 7.6 — 59 of a ward granted. Ibid. —Ba: the caſe of the grant of land * for life, or years, er 
in tai, was denied. and that of the ward agreed. Ibid. 

* He ſhall neither render tarm, nor rent, nor ſhall he account to the King. Br. Patents, pl. 50. 
cites 3 H. 7. 12. But o eru-.e it is of ward ; for there he ſhall anſwer to the King. 19 d.— Hef 
eri of a county ; tor be is the committee of the Ring; aud all this was faid tor law, Ibid. 


* Br, Pa- 2. The King granted to H. Earl of Northampton the fei. 
dend, Pl. ty of the county of Northampton, and the office of ſheriff for term of 


. cites P. 7, 
e liſe, to have, occupy and exerciſe that office, and all other ices 


it was held 6e/cnging ta the ſheriff in the county aforeſaid, by himſelf or his ſuſft- 
1 cient deputy * rendring therefore to the King and his heirs an- 
that the nually 100 J. at his Exchequer, without any other account to be 
words, render'd or made thereof to the King. And it was held, that be- 
(rendring cauſe the i tes and profits of the county were not granted to him, that 


.) ſhall te 
5 therefore he ſhall account, and that where the King grants 25 


for the office above, without any account to us to be rendered, and dz; nt ſay 
_ —.— to ur our heirs to be rendered, the heir of the King ſhall have ac- 
and that count for it; for in this caſe the law implies account. AS 
therefore he where the King grants to a man commiſſion of all manner cf Pleas 

| i 


„ . . . oe ty. 


-.- 


He. Vie. Wt 
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in B. out of the. King's Courts, that is to ſay, extra Curiam Regis, 
ond does not ſay extra Curiam Regis & heredum ſuorum; for it is 
not the Court of the King, but only during the lite of the King, 
and after it is the Court of the Heir of the King, that is to ſay, 
of the new King who is not expreſs'd in the grant; quod nota. 
And ſo fee that the matter of this caſe reſts upon theſe words, 
neithout account fa us t5 be render'd, where (heirs) is wanting, and 
upon thoſe words extra curiam noſtram, and does not ſay, & 
heredum noſlrorum. For where the King grants fair, market, 
evarren, conufancs of pleas & c. to a man and his heirs, tho' the King 
does nt grant it for Hin and his heirs, yet the grant is good in 


fee; for tho' the King has no fee in them, but creates them by his 


graut, yet the King is f inabled by his prerogative to grant 


them, and therefore the grantee has fee, wwithout the words Heirs of 


ite King; and ſo note a diverſity. Br. Patents, pl. 45. cites 
2 H. 7. 6. 

3. Bailiff of the K ing fhall be charged by his occupation, though 
„% 2 not alligned bas F; per Brian Ch. J. Br. Baille, pl. 25. 
Ce ) 4 H. VO 6. 
ro 1, he cannot compel to account ; but if information be thereof ſent into the 
La ncgquer, he ihall account. br, Surmile, pl. 31. cites 15 H. 7. 17. per Vaviſor. 


4. J. K. fon and heir of J. K. was brought into the Exchequer 


to anſwer to the Queen ſor a certain ſum of money by him received 
of the abbst of H. to pay to the abbet of C. who awas attainted of treaſon 
and a bill was ſhewn unſealed, made by the abbot of F. to the 


abbot of C. upon which the defendant demurred in law; and be- 
cauſe it was only a che en action, and a naked contract upon the 
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ſhall account 
for the pro- 
fits; but 
Brooke 
makes a 
quætre; but 
by all ex- 
cept Brian 
and Ca- 
teſbo, the 
gran ee ſhall 
not account 
as Fer in 
this Ca. e, 
but of 
green wax. 
+ Orig. (in- 
herit.) 


If the Kin 
bas bailiff 
by parel, 

and not by 


L 


matter, he was diſcharged. Sav. 40. pl. 91. Mich. 24 & 25 Eliz. 


in Scacc. Kitchin's Caſe. 


(N) King. Account. In what Caſes he may 


have an Account, Againſt what Perſon. Party 
himpelf, 


JI. J F any man ta ber the nods of the King, the King may have an 
account againſt him. Co. 11. Count, Devon. go. ] 


Caſe of the Queen v. Doddington.— If a man intermeddles with the King's treaſure, (t 


Fol. 16r. 


— 


S. P. Mo. 
476. Arg. 
Mich. 39 & 
40 Eliz. in 
he King pre- 


tending a title to it, he mall be chargeable for the tame to the King. Godb. 291. in Sir Edward 


Coke's Cale. — Cites 11 Rep. 89. Eail of Devon's Caſe, 


2. So where a man enters by tort into the land of the King. The 5S-P. roRep. 


King may charge him in account, Co. 11. 90. 


114. b.— 
He who gets 


livery out of 


the hands of the Kirg, who ought not to have livery, ſhall anſwer the iſſues to the King. Br, Iſſues 


Net. pl. 19. 


Tenant f the King diet ſeiſed, and J. N. abates in part of the tenements; the heir of the abator 


ſhall be charged with the itſucs of ity and not the heir. Br. Iflues Ret, pl. 20. cites 
Fitah. Livery 28, | 


12 R. 2. and 


(3. If 


47 
ts 6 FER 
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3 _ : 135 If the 7 / 55 of the or dnance, by colour of his cfice, takes ths 

292. Paſch, ©1960" erdnance as his vailes, where they are not duc, and, con- 

21 Jac. in Verts them to his uſe, he may be charg ed in account. For tho' 

Sir Edward he claims them to his uſe, yet the law makes a privity. Co. 11, 
— Count. Devon. 9e.) | | 

[4. If gords are deviſed to the Ning, into whoſeſoever hands 

they come, the peſi Er thall be charged in account; for the King 

is not driven to his action of tretpats. Co. 11. 95. } | 

1 [ 5, It an cer cf the King receive „- w 25 575 ful a ances the 

=" Goak. treaſure of the King to his owon uſe, yet if hc receives wo se 

12. Paſch. lawful warrant, he Knowing that it was ths treaſure of "the Kins, 
21 Jac. ia the Jaw makes privity in caſe of the King, and for this he may 


Sir Ed. 
313 charge him in account. Co. 11. Sir Walter Mildmay. 92. b. 
Caſe. | 

S. C. cited by Doderidge J. 2 Rol. R. 295, in Sir Award Core”: Caſe. 


06. Or, in this caſe, the King may charge Lim ⁊uhs made de 
uricajut atarraunt at his election. Co. 11 92. b. 


* Ay [ 7. If a man frelerts anther to the King as a \/ictent officer 
5 Doce- IL EE. LD . 5 5 * 
ridge 1 Wc. G1: 48 er s +4 be Mg 2117 Peri wy for him, but 18 0: 20 copted 5 11 

8 . - x _—_— - * — 
the oſñcer be after in lle bt to the King for his office, the pre- 


Codd 292. 
Paſch. 21 fentor of him may be charged in account, becauſe he was the 


_—_ means of the loſs of the King. Co. 11. Walwaiine 92. b. (but 


Cole's quere this.) 

Caſe. 

Ibid. 296. S. C. ci ted by Hobart Ch. . ang f{-y* the body and goods of the officer were delivered as 
in execution to repay him the money which the King FE levied upon him. ——5, C. cited by Hoe 


bart Ch. J. 2 Roll. R. ;co, 301. in Sir Liware Ceke's Cale. 


EX. Where a abend: zs repeal? becauſc it was of 2 market, and 
was to the uu cf 't/ * elfer market, and th crefore it is re— 
pealed for ſuch cauſe or other ſuch 7 0 by which the King 


lofes the profits, ret! IC arty ſhall anſauer him of in ue pr fats, 


quod nota. Br. Iiiuc Re. pl. 3. cites [1 1. 3 
Villiam Poll. im was /urveyor of the e ordnance, and 


9. Sir Cialc f l 
delivered the 222 of the King. 7 o Painter clcr Ct the ordnance. 


It was holden i: this cal le; that for the fd mo ney. the Que: 


might have accompt a. gain oft Pointer, ait. 49 U th, 2 * 


er, which cannot be ſo in caſe of a common perſon; fer if my 
RE make one Ins de Put y, J frall not. have a Ccompt 


* 
7 . * 1 1 5 1 9 1 e 
20 nit him. 44 1 Z. SIE NCH d CT. 10 CCl 


» - Painter, 
[ 7 * — * 
It one of the Excnequer lend unto another 50041, He 
for it in hig own name, yet the 


Duet monen, and tale, a bond to; N 5 
5 11 * * v = . —— i} «» $1 » 
Queen ſhall has 12 271 ac CCIND Pt: Zain L. 1100 it) \.. 4 . x L * oph. p } 
* 3 = > 3 x , A. i 
Atornep-general. 3 Le 25 2 23 Fl}, 111 el.C Lxencg 18. | hc 


(2-1-en v. Painter. 
IJ. I; one by letters Patcnts, or by e:7 tie 97 his ine; . 
madc to ee 


tor the Queen, 


28 pOV e i 
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and under hand tales great ſuis or other rewards of the yy: 


holders to his own vſe, in diſceit and mreindice of the King 
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this caſe he may be charged to the King in account for all; for 
in truth all was due to the King. 11 Rep. 90. b. Hill. 4 Jac. 
in the E. of Devonſhirc's Caſe. 

12. At common law, accompt lay againſt any who had the 
land of the King's debtor, if he had not bought it bona fade. 
Jenk. 226. pl. 99. | 


(O) Herb 1 ſhall be brought, and by what Name. 


Cr. PHE King is nt bound te charge the defendant in account S. P. Godb, 
as bailiff, ar receiver, as common perfon ought z but he 291. Palck, 
; 3 Ily. that } ras. $8 Jac, in 
may alledge in his information generally, that he ad compotum domi- Sir Ed. 
ng regi reddendum tempore mortir juz tenebatur in ſuch a ſum of ward Coke's 
money due to the King &c. Co. 11. Count. of Devon. 90. b.] cafe. 


7 . . . . See (M. 2 
(P) Asainſi whom it lies. Againſt Execuiars [Cor n. 9 
a | 2. and pl. 6. 
Heirs.) {. 27. 28. 29. 
O. HF. King may charge an executor in an account by his = —"—_ 
prerogative. Litt. Co. 11. Count. de Devon. 99. ] he Ol of 
| Cary and 


Dollington executors of Sir Walter Mildmay. Mo. 476. S. C. by name of the Queen v. Dod- 
dington. Adjornatur, 

The * King ſhall have action of account againſt the executors of a receiver; contra of a common 
perſon ; for he ſhall not have ſuch action againtt executors. Br. Prerogative., pl. 126. cites Litt. 
N. Homage, Fealty and Fſruage.—* S. P. Becauſe the law there maketh a privity, it being found 
dy matter of record, that the teitator was indebted to the King, which record cannot be denied. But 
to the caſe of a common perſon, account will not he tor want of privity. Per Doderidge J. Godb. 


29. Valch. 21 Jac, ia Sir Edward Coke's Caſe, —S. P. Per Doderidge J. 2 Roll. R. 295. in S. Co 


2. Where the tiſiatar might be charged as guardian in ſacage, 
buy an receiver, there the King may charge the executors, for 
this is an account. Co. 11. 89. b.] 

Z. 89 where the King cond nt charge the teftator ordinarily, 
viz. as guardian, bailiſſ or receiver, but by his prerogative, yet the 
King ſhall have an account againſt the executor. Co. 11. 89. 

b. g90.] 

4. ds if the mnſter of the er dnance takes, claiming te his own [| $534 
uſe, the brgben ordnance of the King, as appertaining to his office, 3 cited 
and dies, the executor may be charged in account, becaule for i Amy 
the King account would lie againit reitator by prerogative with- Godb. 291, 
out privity. Co. 11. 90. 292. Paſch, 

. - 21 Jac. in 
qa Coke's Caſe,——S, C. cited by Hobart Ch. J. 2 Roll. R. 300, in Sir Edward Coke's 
Ale. | 


(5. 3 E. 1. Rot. Fin. Memb. 33. The heir ef a eri ſhall be 
charged to account in Scacc. &c.} Fol. 162, 
6. 1 E. 1. Rot. Pat. Memb. 18, The heir of the Fuſtice of — 


Cheſler charged to account &c. ] 
JV. 2E. 


" Prerogative of the King, 


If any offi» 17 7. 2 E. 1 Rot. Pat, Memb. 3. J. S. zeing heir and executor 
Titel dato of one who was canſtable of B urdegal ch arged to account.] 


the King, 
and dies, the courſe of the Exchequer is to call in his exccs- ort, or the heir, or the tertenants tg 


anſwer che debt, and if he has no lands, then a writ iſſues ut of the Exchequer to know what good? 
he had, and to whoſe hands they be come. Per Tanfield Ch. B. Codb. 294. Paſch. 21 Jac. in Sir 
Edward Coke's Cale. 


(Q.) Account by the King. Againlt whom it lies, 
A: rant Tertcrants, 


S. P. Per [I. As account lies for the King againſt the tertenants of 


1 
Tanfield J. who was an officer accotont to the King, after 
Ch. B. © 


Godd. 294. Lis death 2 not being heir or executor os the ſerif returned, to 
Paſch. 21 render account for the arrear due to the KY. 10 for his office, 


1 rom the time that he became efficer a 1 his death, th ns 8 

Coke's was given again} F. S. in his life, of any debt of account of his 

Calc. office, and tho' the tertenants are not privy to his ICCKONings, 
D. 5 El. 224. 32. Demurrer.] | 

Br. Pre rog. C2. But there it is ſaid that upon ſcarch there were found 


+ ALL divers precedents that ſuch proceſs have been made by the pre- 
ſeems of rogative of the King againſt tertenants, ad Cc mputandum, 
opinion that and ſome have been compelled to account, and f ome have plead- 
the terte-= ed pardons and re! caſes; and at the end of the ſaid caſe, 2 


nants are 
chargeable, Pardon is obtaincd. | 


[3. In Fitz. N. B. tit. Ident. Nominis. fol. 268. A. in the 
end of the writ, it is ſaid, Proceſſum debitum verſus pra tum 7.8 . 
(wwho was an cer Af ſuperſtes ft vel hered. & executor. Seu ten- 
rarum & tenementerum Alus J. 8. | 6 mertuus fuer it, tenentes Junta 
furis exigent * facient' Wc] 


(Q. 2) Debts owing 5 the Kinz, and Subſidies &c, 
attign'd for Payment. pas Needs fon the ſame 
againſt the Collectors and their Exccutors &c. 
And Pleadings. 


Tenths and 1, PH E clergy erantel to King R. 2. a tenth ie be paid at t 
— 4 days, and the collectors avere 75 gd by the biſhop, and tlie 

te he King King afſigned divers tallies to his devtors of it, ſume at the firſt day, and 
ty be paid at ſome. at the ſecond day, hs fhewed their tallies to the collectors before 
—_—_— the day of payment, and the King died after the faſt day and befere 
makes an Ile ſecond day, and the collectors Jad not callefied any thing. Andit 
L 535 ] was held that the power of the collector is not determined by 
afſigr nent the death of the King; for they are appointed by the biſlap and 
-2 pag mt by the King; and tliey ſhould have collected after the death of 
te-nths o the King: and there fare by all the Juilices, the collectors ſhall 
h. cr-%i= be charger to the deht: ors, and not to the new King; and to the 


Kiog = ſecond paymeut by allignment of the King, and by thewing - 
the 


„ 


Prerogative of the King. 


he tallies by the debtors to the collectors, the collectors ſhall be 
aden 4, and the Ring is diſcharged; and after the ſhewing the 
tallies to the cc Mectors, me King cannot pardon the collectors 
nor the clergy of the payment ot it; for the debt is to the credi- 
tors now, and not to the King; quod nota; «5 rent granted. 


Lr. Gain e pl. 7. cites 1 II. 7. 8. 
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collectots 

of theſe fie 
teernths, 224 
the cone 
vocation 
makes 2 
coileRor of 
the tenths; 
the creditors 


deve then notice of th-/e al/ſirmments, 17 the creditert dle after the Cav for 2 wmay?, and arter ciotice 
of the aſſienment, the co.,cotors e Lahe foy all that is allign'd, % they have et receive 
dart wncreut;; tor . des not their faul aa they had not collected them. If a clecter diet before 
ihe day of payment, he is anwerable only for to much as he nas received. It a collector dies ate 
day of payment, Kis executor ſhall anfwer for the whole, if he has aſſets, or for ſo much as the 
aſſets amount to; if after a colle tor: s death his executor collect any of them, * is liable pro tanto. 


And tho' he had no power to collect, he is liable to account to the King, and fo is every one _ 
meid'es with the King's right. A King who is an uſurper mahes ſuch aſſignment, it hall bind th 
riz{itful King. A rally, according to the uſe of the Lc aver, is ſufficient for ſuch prot 


Jeux, 167. pl. 21. 


(Q. 3) Vinder in Adtian. In what Caſes the King d N. 
and a common J *cr {52 ſhall join in actions. 
1. PIIE Ring offer * in Chancery to a woman his tenant's Rex proſe- 


widow dow able of a fair held in capite, a rent iſſuing aut 
of it, and aſterwards granted the fair to A. in fee. A. did not 
Pay this rent to the willow accord! nz td the alignment mee 
broucht a ſcire facias in ket own and the King's name againſt 
the 1aid A. for the ſaid rent, and did not mention in the ſcire 
facias how much of the rent was arrear. This ſcire facias was 
brought into the Exchequer, The plaintiff had judgment 
ws — d in error. Jenk. 14. Pl. 24. Cites 14 E. 3. 


q ul in zu 
d. cio 
in qua cura 
viſum 
Maſe 2nd 
may join in 
this cafe 
with rhe 
tenant's 
widow. 
Jenx. 13. 
1. 2 1.— 


P 
This woman was the King's widow, and therefore the ſcire facias is well brought in both their 


2. The. Kino aid his chaplain ; ined 1 in action . jor frefpals and Pr. 1 
in * org 


contempt done in the King's palace, and in preſence of him 
and his Juſtices, Br. Prerogative, pl. 48. cites 27 Alt. 49. 

2. Where the King and another perſon Vn in action, the 
writ ſhall abate as t9 the Common fe) any and ſland for the Ring. Er. 
Prerogat ive, pl. ico. cites 35 K. 3. and Fitzh. Pr "ot 729- 

4. A. is bound by a written © bliz "ation in lool. 17 the King au 
his cuſtomers. It the 1001, be not paid, the King 21 nd the 
cuſtomers ought to bring their action upon the iaid oblization 
jointly in the name of the King and the cuſtomers. By all the 
Jullices in the Lxchequer. Secta que ſcripto nititur, a ſeripto 
variare non d be t. Jenk. 65. pl. 22. cites 21 R. 2. Fitzhs 
Joinder in Action 3. 


5. A man may be tenant in commen with the King, and may 1 _= 
ant a lud 
ein in preſentment with the King. Br. Prerogative, pl. 105. jeck might 


cites F, N. B. fol. 3 


join in ſuing 
a fate I 


pedit ; ſo they may in ſounding a college or al mend; but the King only ſhall be zeputed the 


louader, Jenk, 65. pl. 23. 


6. If 


0 
10 
j 
a 
' 
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r Be. 6. If a man ts bound to two by obliga tion, and the one rs cuta 
3 {awwed, and tlie King gets the obl: 3 the King ſhall have 
536 1 ee in his own name for the whole ſum, and the other ſhall 
perſon with. have nothing with him, and fo a choſe en action may accrue 


dor the ter to the . Br. Prerogative, pl. 23. cites 19 H. 6. 47. 


obligee, 
might have releaſed the obligation. Jenk. 65. pl. 22.—S. P. Per Parker Ch. J. in delivering the 


epinicn of the Court. 10 Mod. 245. cites 21 'H.- 7. 19. 


(Q. 4) bat Actions the King may have, or may 
be briught again the Ring, or what the party 
may do in lieu of Action. 


3 ſaid 1. / N the time of H. 3. and always before, a man might hay 
Nat a man - * 
ſued the Wins as a common perſon {hall be ſued ; but 1 


mignt have 5 
bai writ 3 1 erdaoet that HgHhe hall ſue t/ {4 King 5 but (hall {1c ro il 4 / 


1 OTE petition ; quod nota : = quzre how far th 0 proceis ſhall b 
1 nomine Regis, V. cannot be againſt himſelf. Br. Preroga- 


R. ca! An- < 
2 it, and tive, pl. 2. cites 22 E. 3 3 and Fitzh, ! I. -TITOL 8. 


n 
= r . 3 * 1 < : 
* Py 4 * 9 YE QUE re * 7 * * r1T. F 6x it ICEmns I if Never Was law; 


4 e d 255 en petitixꝝ by the preroę - 
for the King cam ot write to nor command himſelf. Br. Petition, pi. 12. cites 24 L. 3. 55.-—B. 
Preregattve, vt. 31. cites S. 2 ＋ re ok ſays, Quzre who thoutd fend iuch proceſs 3 quære if the graud 
caltable of England, when l. e); were ud, might do it or not. 

ide the Th „ tie # 2 f *; 0 4 5 8 
Vice 2. The King * writ o gt of adus ſan of the church 


Ye: 1200 * B _ A 7 
Pp! 8. which of D.1 * LO MUCH tin! & def d ant}! Pu himſe If 1 "ED the inqueſt; 


is. that the ard Mit prius was obtained, becauſe the Pr1v2, ge of Lon- 


defendznt don ouglit not to be broken. Br. Prerogative, pl. 27, cites 
en the 24 E. 3. 23. 

1. 140% t in- ; a 
ſtead of 1 grand aſſiſe; L: it ſeem: there that W lb, re ſuſed to grant it, unleſs the King's attorney 
obtained a warrant fer tu: fant —* > P. And lo note hat the Ring ay UC other writ as well 
as quare impedit and wit of rich: of aivoxſen; and ſo fee that tl;e King may be cut of pot! ſeli:on 
there as a commen perſ-a ; but Brook ſays it e ms to lan that i: oft.es be found, which nids the 
Kinez's title, thatthere the Kins is in pofiettion by office without action; but where the King is heir 
to one who is deforced of lend, there he may have writ of right; and it ſeems that this action ought 


to be tied by grand affiſe on1y; tor quiere if the Ring t. mpelled to join battle and tind 
champion? It ſeems that he hal not; tor no ſubject Cut 1% join battle with the Ring. Quai. 


Br. Droit de Recto, pl. 13. cites 24 E. 3.37. 


. | Fan -_ —_ 7 0 3 * * *. 7 0 * > . 4 4 
Pr. Preruga- . The King cannot have action which proves him cui 2 
tive I. mr. iT* N x 2. S 3 — 3 f N ſta +.» 
ae 1 5 len as al, 5 Or — — 7 2 7 * 149 It 1 AC tien upon the 1 L « tut 


ct 8 H. 6. of f;rcible entry, quod expulit & amovit z and this is 
of things local and permanent; dra of tings tranſitor yy 45 
guare impedit, raviſiment of ward & . And in the ther caſe 
there ſhall be 2 ar information. Br. Prerogative, pl. 89, cites 
4 ” *. 1. | 

Where 2 2 gives a thins which aum nat at common law 
fire; as the itatute of 4 H. 7. cap. 17. gives ard of har to 
cefly que uſe by writ of ward, there the King and every. other 
ſhall have action, viz. the 12 have abrit of ward, and 
the King flull have ſcire facias, tlio it be found by oilcc; io 


where 


63 2 


where it is given by ſtatute, every one ought to purſue the ſta- 
tute, and there the King cannot enter by office, but ſhall have 
ſcire factas ; quod nota. Br. Parliament, pl. 46. cites 12 H. 
7. 19. per Frowike. | 

5. It a man gets arbitrement meſne between the verdict and 
judgment, he cannot plead it for default of day in Court, but 
ſnall have audita querela, unleſs in the Caſe of the King, and 
there he may plead it; for this action does nor. lie againſt the 
King. Br. Prerogative, pl. 96. cites 21 H. 7. 33. 

6. Where writ ta the biſhop has been awarded again}? the Ring 
in quare impedit, yet the King may have another quare impedit, 
and make new title, Pr. Prerogative, pl. 106. cites F. N. B. 35. 

7. The King may have writ of echeat, which is precipe gued [ 537 J 
reddat. Pr. Prerogative, pl. 119. cites the Regiſter, fol. 165. 2 yet 1 
time of H. 8. the K ing mall not have præcipe quad reddat, but his title ſhall be 1 Gi 
Br. Prerogative, pl. 119. 


. 


8. The King ſhall have ?re/paſo de bonis afportatis, but not d 
clauſo fra, nor other action of treſpaſs done in land; for 
this ſhall come by formation. ' Br. Prerogative, pl. 130. cites 
F. N. B. fol. go. | 
9. An action does not lic againſt the King. Jenk. 78. pl. 53. S. P. Nor 


Voucher, — 
- Br, Prerogative, pl. 146. Cites 9 H. 6. 56. 


(Q. 5) Variance. In what Cafes the King may 
| vary his Count &c. 


. . . : ; 7 ' © : : 

1. IN quare impedit by the King the defendant made title, and If a _ 
. - = * 2 £ $4 x traveries the 

traverſed the title of the King; and it was ſaid that the office of ol 

Rang 1 take Yor upon which point he pleaſed. Br. Preroga- King, and 
tive 1. 78. cites 1 ma2ces ities 
FE 1 4 9 ; to himſeit 
as he ought abſque hoc &. and fo traverſes the title of the King contained in the office, the King 
may churſe to maintain his title, or to traverſe the title alledged by the plaintitt who travers d; tor 
the King is not bound to ſtand to the firſt traverſe which tenders an iſſue, but may traverſe che mate 


. ter of the plea of his adverſary ; contra of a common perſon; for he ought to maintain that which 


is contained in the abſque hoc; note the diverlity. Br. Prerogative, pl. 65. 13 E. 4 8.—8: P. 
Idid. pl. 69. cites S. C. For none all have the lands out of the hands of the King without making 
title,—-S, C. cited Vauzh. Ce, Trin. 21 Car. 2. C. E. in Cale of the King v. the Biikop of Wore 
ceſter. S. P. Per Ez rton Sollicitor, 2 Le. 123. Mich. 29 & 30 Eliz. B. R. in Cale of Venables 
v. Harris. . . . 141. ein S. C. Ard it was taid, Hill.. 7 E. 6. That ſo it is ® uſual 
in info1 mati;n lent oy tbe ſuoeet for {he King ina the Exchequer, that where the defendant picads 
bir, and traverſes ihe information, the King may traverſe the mutter of the bar, if he will, and is 
not hound to maintain the mater which is contained in the abſque hoc. Ibid, -* Orig. (Videtur.) 
S. C. cited Vaugh. 62. in Caſ: of the King v. the Bithop of Worceſter. Br. i raverie per &e. 
pl. 36g. cites 3$ H. 8. contra. Were the King's ide apprars i & no more than à bare ſug- 
g'/iion, the King cannot torfake his ownti.le, and endeavour only to deſtroy the detendant's title; 
tor the weakening the defendant's title cannot make a poull titie to the King. Va.. 61 Triue 
21 Car. 2. C. B. in Cate of the King v. the Bilhop of Worceiter, 


2. Quare impedit by the King, he declared, and after, in an Br. Vari- 


ther term, the defendant trauert the-preſontments, Danby prayed ee, 20" 
that the King might vary and declare de novo; for where the * The 


* . X . a 
King demurs in law, he may * evaive the demurrer and traverſe King may 


Vol. XVI. U u „ * 
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= * the plea ; but per Priſot, when the King declares and takes 
8 day, there he cannot waive it, and declare de novo; but de- 


join ute. 
B. Pe rero- murrer in law 18 as vou ſay. And alſo t 77! th. * fam 2 Tei he 
3 pl. May vary, but nct 772 anther Term upon declaration had before: . 

F and ſo was the opinion of the Court. But in B. R. it is other- 


—$.P.; Wiſe, But it was faid that M. 19 E. 3. it is Fdjudged that he 


eb. 124. may. Br. Prerogative, pl. 3. cites 28 H. 6. 2. ncar the end. 
T rin. 42 
Eliz. B. R. in Baker's Caſe S. P. Or te may waive the une ard demar, Ibid. pl. 69. 
3 13 E. 4. 8.— 8 P. Vaogh. 65. in Cafe oi the King v. the Biſbop of Worcett r. — 8. P. 
> Mod. 2c0. cites Vaugh, 65 Dy. 53 and 1 Vent. 17. But if the d-muvrrer be A, 


= n/# the King, uit peremptery: and the party ſhall have outter le main; quod nota 57 He- 


rogative, pl. II. cites 29 H. 6. and Fuzh. Lravterie . -r it the King fees ue, Which i found 


againſt bim, he cannct tender other iſſue afrer upon this matter, Br. P:ciogaiive, pl. 13 (tes 
9 H. 4 6. Br. Traverſe de Othce v. cites S. C. 

In zvare impedit by the King, he mad title, worch was infuſpcient, Ly reaſon of the tate 
ef 25 E. 3 pro clero, cap. 1. of vo:cances of churches in another's light; and. the 4 br fer: dan 744 
except ien by it, and the Court held with him; and the King departed from th:s titie, aud made 
ober title by another right and mean, and was tuitcred; quod nota. Br. Prerogat ve, pl. 14, 
cites 11 H. 4.8. 

+ In quatre impedit the Arg made count, and in anther term relinguiſh'd it, and counted another 
count. Br. Prerogative, pl. 15. cites 14 II. 3. 39. —— Ibid. pl. 9. cites 3 K. 4. . Comm, 
that a mar traverſed office, by which the Kuga be trere at ne, and wenive facias awaried 
rerurnabe in B. R. and the King's attorney came and would have changed the ur. and would nt 
in another Term, but might in the lame Term F. P. For the matter is not chan d lenk. 

£208 | 133- pl. 17.— 8. P. For then de might do it indehnutely. Waugh. 62. 6 . in Cafe 

- of the King v. the Bithop of Worceſter. — And in gaure impedit pro Ret it be 

dec Ares, he cannot vary from the declaration i anather Veim, and make @ new one, but the 
ſame Term he may. Ibid. S. P. otherwiſe the King might change without limit, and te 
the defendant to a perpetial attenda: *. for in theſe caies, as to the right, all things remain, and 
are a5 they were at nrit. Vaugh. 6:. Ia Caſe ofthe King v. the Bilhop of Wo: eiter, cues 75 EY i 


and 23 H. 6. 2. 2. 


Go in a at. 2. The King cannot demur nen, plea pleaded in aviidance of 
eee baclacotg, qwhere the iauini f reti ies ard jrins 1/jue ; for the ain; 
eee, is not iaticdled but by reaton of the Party. Br. Prero, rative, 
picadr il pl. 43. cites 38 H. 6. h 


bar, 3 2 


Pa. 1 7 reg. es {s it, art will net 6 Zerrthr, FEA K ing cannot dem: ins $1 104 the Reporter don e ſſit 
for the Ki: E is not intitled till jud ment; dat he denied the other caic, for there the King 43 
int! 4 84 by Tie judgment — WL, — * 2529. I 54d. 

pe * 5 . © TP - 2 $4 4 4 4 3 ay - 4 * 
Brit if it he 4. Seite J 44 74 pro Reg 7C 7. 775 #4 £1 # 4 HEATER * of tho Pt 4 44 Ce 10 4 
found for þ ne Por teueren * 

' Kino reaking 116 PCACG 51 ijoci t F ur) Ci. (abit ewetty N \ 1/7 Fs JUG 
? e * 857 h- 5 un + 381 dad ! * X. p 4 * 4, }- — 7 17570 1 Fu LS ad 
the recoꝝni- th 75 , YE 4 AA. C310 ! 126 ms 52174 &/ #74 3 1410 TU ee e facia; oy + & 4 » 


, a 2 2 1. 1 8 I p 574 = FY & / 1. * ' 
de put this Hiuc is determined, and t! & rèęecognizancè TEIN: ins in 


form ea 
97 1 


Saks force; quod nota bene. Br. Prerogative, pl. 149. Ciics 10 
Kor al 2 2 To 11. 

have the i 

um. Br. Reccg2izance, pl. 21. cites S. C. 


S 


. . L „ „* . * . . . * ” 
8. C. cited e, Where infermation 15 put in the Rxchegu. 7 in pen penal ſla- 
V2ugh. 63. 8 ? 225 7 g „* 0 1 
rte, and the ae guclaut makes bar and liravwecriles i! oc om s tiere die 
Ii. 21 . 
. Ain ICA waive 4 ; 1a? tC! 1Gered and IAU! 2 the Jerry 
R. in Caſe matter of the Pleay A 3 he may upon tr. werte of office &. 


Ink _ where the King is ſole party, and intitled by matter of record; 


RIEG Y- 
Tur Bi. for upon the NI HE. there is no oliice found- before, and 
nor or alſo a ſubject is party with the King to recover the moiety or 
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the like; quod nota bene. Br. Prerogative, pl. 116. cites 34 Wonczs- 
TER, as 38 


— - 72 2 9 2 9 
H. 8. Per Whorwood, the King's Attorney, & al. 11. 9. 


| ſavs that 

this caſe ſeems to conclude, that when the information is only for the King, and a material point 
wavers'4, upon which itſue is jo ned, tllat the Kung is not bound to that iiſue, but may tive another. 
And Ibid. „. S. C. cited verbatim; and te, adds, Here it is moſt apparent that upon an in- 
for nation, when the King hath notte by matter ot record, as he hath upon office fund, the King 
cannot waive the itte tender d upon the fird traverte, tho“ the into mation be in his on name; 
and for the ſupernumerary teaton, that the King 15 not the ſole party in the information, is but 
frivolous and vithout weight, but the itreis is where the King is ſole party, and intitled by 
matter of record. 


6. In a quo warrant» far uſurping certain liberties, the defend- 
ant pleaded a ſpecial plea; the King replied, the defendant WF 
ready to rejoin, and after in anther Term the King changed his 
replication, and therein tender'd a new ique. It was moved, that 
the deifend.int might change Vis plea, matmuch as the King had 
alter'd his replication in divers matters of ſubſtance, and the 
pleading 1s yet in paper. But per Cur. this 1s not ex gratia 
curiæ, that the King ihall alter his rephcation, but jure prero— 
gativæ; and tho' the pleading be in paper, yet it is in another 
Term, and therefore without the aflent of the King's attorney 
it cannot be amended ; nor would the Court allow him to plead 
the general iſſue, viz. non ufurpavit, without aſſent of the 
King's counſel. 2 Roll. R. 41. Trin. 16 Jac. B. R. The King 
v. Glemmon. 

7. An action was brought for imbezziling the King's goods, 
and the declaration lid it to be done in Londin, The Court held, 
that the King might chooſe his county, and waive that which 
he ſeemed to have elected before, as he may waive his de- 
murrcr and join iflue, ande contra, Vent. 17. Paich. 21 Car. 2. 
B. R. The King v. Webb. 

8. If the King brings a quare impedit, and cunts that he avas 
feiſed of the advan in groſs and projented. When the true patron 
ſhall conſeſs his preſentation, and avid it by f/oeqwwing that his 


preſentation «vas in right of the ward by liqſe, by reaſon of out- 


lawry, or of leni oralties beins in his hands ; the King ſhall deſert 
his own title, and controvert the deiendant's title in whoſe 
right he did formerly preſent, and if his title happen to appear 539 ] 
not good, fi;nll recover the fccond preſentation. Vaugh. 61. 
Trin. 21 Car. 2. C. B. in Caſe of the King v. the Bithop of 
Worceſter. | 

9. The Crown may change their own venue. The Queen 
may amend her pleadings at any time, nor will any eſtoppel 
bind the Crown. 10 Mod. 299. cites Hob. 339. Sid. 412. 


(Q. 6) Pleadings and Proceedings. See (M. a) 


pl. 6.1. 7. 


[. \ HERE the King is party, the proce/s ſhall be always — pl. 8. . 


non omittas; for no franchiſe can hold againſt the 3. (C3. 
King; quere if /icet ſucrimus pars be in the patent. Br. Prero- 
gative, pl. 109. cites 41 Af. 17. 
| Ys: 2. In 


1 Prerogative of the King. 


2. In quare impedit the King may alldge preſentation in bis 
enceſior and anither in himſelf, and it is not double; contra be- 
tween common perſons z and plerarty ir ns plea againff the King, 
. laches {hall not be adjudged in him ; ; quod nota bene by 

eaſon of his prerogative. Br. i ive, pl. 76. cites 43 E. 
1 bs | 

Ang if der- 3 I! a man pier ds d:nble plea non, Nj 2? the Xing, there the King 
* may Fa: advantage it. Br. Double e, pl. 98. cites 4 E. 4. 3 


1 [ot 


te Ring of 75. * 1 2. 5 21 a meclant ue dies no! import 2. [ion according to the form of the 


Falte, a man fl. all Rave Advantage of the dodbleneis. Br. Double, pl. 98. cites 4 E. 4. 3. 


Where «rrit - Leh 15 ſued egainft the Kirg, no ſcire facias 


— 


ſhall iuc ; for the King is always / 
fore the entry is, 2; 
fro 10% rege [equi tors and not Quod dominus rex per attornatum 
ſuum ſequitur &c. Br. Prerogative, pl. 28. cites I. N. B. 
fol. 21. 
-P. lenk. F. If evidence be given for the Oucen in information or any 
d other init, and the defendant chern ; to demurs upon it, the countel 
of the Jucen Mali nit be compe! ed to j.inin demurrer, but in ſuch 
caſe the C. ww may arecs the jury ts find the . cia in ler, and 


- 


upon, ry” v. {hall adjudge the law, ns "PP ars 34 It. 8. D. 53 


reſen. tin Curt. And t! tdhere- 


l 
5 th ire the prerogative of the King. 5 Rep. 104. Trin. 


2 Fliz. B. R. in Baker's Caſc. 


e 3 * Monſ/lrans de Droit & Petition &c. for 


de droit 7s - 
as much 28 791715 1 Lands &c. 1: 17. 24/107 thercof, cl 24 how 


to ſay, the 
> 


ſhewing of conſidered. And, in wvhat Cafes | it may be, and 


right: in 2 H. 2 
Nj 1 4 . 


lega iſe 

it denotes _ | | : 
SM 1 ]* a man hilds of the ' Ring in capile, and ther lands of ether 
oyhe fob. tr 'r, and dies, his heir u- YR ag: ”, the other lrds fall 
ject to be have petition of their rents inthe nonage of the heir. Br. Petition, 


frored t | 
r e 5 pl. 43. cites 24 E. 3. 4. per Hillarie J. 1 now the ſtatute 


tene menu, of 2 & 3 E. 6. 8. Ibid, 


few ws to be his right, thn! 12h dy ofce fo ind to be in the po MT an of another te! dead; 3 by which 
oF ce the King 15 zntitle 4 fo 2 ch Atte, 11 4 Of inhe EF Han c. 19 (le 14.0 lands. Cowci Interp. 
verbo Monttrans de Droit.—2 L. P. R. 201.—“ See (Q. intta. 

Br Teton. 2. A man ſued by petition to the King /e have Vi. preſentation 
J 12. crc 7 1 

. C. da. . and t/ at the ylaintiſt De 76685 red tn his (il 1040 fon, al 1d 


that in ac * upon the matter had the preſentation of the King repe aled by 

date age the petition, . Ich was in n«ture of quare impedit. Br. Preſen- 
Lo N 7 e 

ow tation, pl. 40. cites 43 Ail. 21. 


for the heir 
in ward of 
[ o |] the King, in whoſe right the Kine preſented; and that before any plea pleaded Vite 
549 facias iffaed again, the preſenter of the King ad ir formandum dominum regem vetore 
20% Elea pleaded j ud becauſe the pceſeuec of the King would abt maintaig that the heir me ay 
8 


OA oY H. Alen 7. 'Frir Sener [: 7 dom 11717 Few: T; Qui | 
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mine by deſcent (the plaintiff in the petition having ſet forth a gilt of the land, and of the advowlon 
appeadant to him with warranty in tee) the preſentation was repealed. Quod nota. 


3. If point-fe:ffee confe ſes that the ferffment was made to him 
end others by colluficn by the King's tenant 2% defraud the King of 
the ward, the King may ſeiſe all the land, and the other feoſfee 
ſhall be put to petition, as it ſcems. Br. Petition, pl. 33. cites 
10 H. 4. and Fitzh. Traverſe, 50. 
4. At cemman law there was no traverſe, but petition; and 8. P. and 
this was in lieu of writ of right fer the party, and to avid delays e 


the King 72 
the flutute was made, that a m wm may tr raverſe the office, which , wi: of 


featute dies not toll the frarch which was at common Jaw, but the right. Br. 


petitiznz per Sotel. And per Spin the ftatute which gives 1 2 
traverſe is only of ward, and of fine for alienation &c. which 5. C. 


are only chattels, and of thoſe was no traverſe at common law; Traverſe 


but of franktenement, traverſe? was at common law. Br. ans peu 
1 f > was before 
Traverſe de Office, pl. 18. cites 9 E. 4. 51. be Rael 
of 36 E. 3. 
per Littleton, but Choke contra, wt Traverſe de Office, pl. 40. cites 21 E. 4. 2.—Traverfe was 
not af 1D 3 [a & fo thing real, before the ftatute of 34 & 36 E. 3. but petition and moultrane 
de droit. But of a cbaith traveile was at % taw: Ke CTrannts Js Ockce, pl. 32. cites 13 E. 
4. 8.— Br. Petition, vl, 30. cites S. C.—S. C. cited 2 Int. 689.— Petition was no at the common 
law of * chariels; tor petition did not lie but of franktenement at the leaſt; per Cateiby; quod 


| Huſſey conceſſit. Br. Petition, pl. 19. cites 1 H. 7. 2.-— Of chattle real a man thall have petition 


ef right, as well as of franktenement; per Brian. Br. Petition, pl. 24 cites 7 H. 7. 11.—* S. PF. 
becaule chattels perſonal are bona peritura, and cannot abide the delay of a petition. 2 Juit. 68g. 


8. In caſe where a man may traverſe an ice, he may fue by 5. P. per 
tetitian; per Spilman; quod non negatur. Br. Traverſe de 1 
Ochce, pl. 18. cites 9 E. 4. 51. ſues by peti- 

tion, the 


nature is fo have ſearch, Br. Petition, pl. 15. cas ©. C. 


6. Petition of right is in nature of His real acti ion, which he 
cannot have againſt the King, bec cauſe the King by lis writ 
cannot command himielf. 4 Kep. 55. a. Trin. 30 Liiz. in Caſe 
of Aron Kc. of Sadler's Cale. 

A petition of right is grounded upon a matter of fact ſuggeſted, 
upon which a commiſſion iflues zo 7 aquire of the truth of this 


la „geſtion, cxcept the attorney confeſſes the truth of the Matter 
ſuggelted, as in a petition of dower. Skin. 608. Mich. 7 W. z. 
B. R. in the Banker's Caſe.-———cites 3 Inſt. 215. 

% 659. — Co. Ent. 462. 9 Hen. 4. 4+ 


8. In a cales of a petition to the King, this is 10 controvert 
the title of the Ring; the cafe might have been fo that a pe- 
"tion might have been neceſiary, as if the King's creditor had 
been attainted before an aſſignment inrolled, and afrer a grant 
was made, and a ſeiſure had been made into the King's han dd, 
the party ought to go by way of petition; for in no cale is 
tlie party put to his petition, but when he controv erts the 
title of the King. Skin. 608. Mich. 7 W. 3. B. R. in the 
Banker's Caſe. 


Uu z 5-3.) 


* 
ſ 
% 
N 
1 


> 


54x Prccogatibe of the King. 


(Q. 8) Monſtrans ile Droit or Petition. Statutes 
| ; relating thereto. 
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miichiets was this Ratute uf 30 E. 3. cap. 13. made. 4 Rep. 50. b. 57. a. Cafe of the Wardens ccc 
of Sadi-rs. | 
* Reſ-ived, that this at exten generally to lands ſeiſed &c. >; offre, it being a Seneficial tare 
made in advancement, and ier execution ot e and right wir hour delay, and theretere ſhall de 
taken generally, accord lag to the letter and inteation of the 4 Rep. 53. a. Aud the Reporter in 
a nota there lay that a termor may have travers by this fa tute. 


- 
— 
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7 ot 7 Webs 14 1 8 2 5% 
S. 2. And that the eſcheat;r have u fee of ad, i, nr of 
Ve: zn, 7. — ; 7 th er thin 27 0:17 [all "+8, Fi LEY 72 th g A 4 7 He 5 0 7 
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S. 3. Aud if he ds otherwiſe, and thereof be attainted, he ral 
be WWE pars at the Rings uiii, ard vid to 1 4 heir the tree 
damages at his ou fruit, as well within 1 e, 05 of ful! age. 

S. 4. Aud his friends, as tons os he 1s avithin gg. , Ju 1 have the 
ſuit for him, anſwering t te jaid 3 of that which hall be 13 

terte d. 
* Theſe 8. 3. Aud alſo of ® other lands feifed int , King's hands by 
5 inqueit of office taten before the efſcheatirs, tmis cru mance a 
1. As to ih: { * ance 72 ail bald giuce againſi tie efcLeators. 
matter; for 
they are not eſtrained to the two things, vie. 
2d 2 17. 25 to the Mee, tut extird as well et found wirtu'e CFU or Comm felis 3 19 


Hes found virtute officii, 4 Rep. 57. 2. Caicot Warden; Ec. of Sadlrs. 


f alienation and ward mentioned in the : F. 3. 


8 9 


I s n- 6. Ar: ltere 55 eny man ros et mabe eloin er. 
4 , "he ge to He lanis ſr ſme, Mut the * efcheator ſend fe ing lieſt iii: 
(viz. Thet the Ch: neery ꝛuiebim à month after the lands fo feiſed, and tat. 
1 writ be deli dere is Him to rertif) tre chu, 7 of his ſeiſin into p 
Far - Chancery, and tire he all be + heard abitur delay 2 trave:r 
Chancery the office, or ot ;crwiſe to ſhew his right, ar: d from thence ſort 
within the be/cre the Ming tt matt a final d: ufer without attending etber 
Cc hmihuaie luis. 
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2 2 oe 

151 14d / : N 

e fort: 4 rtute breiter cemm Torts; betzuſe r ffice found before the eſeb eiter virtues officii 
1 y by tie ia de returned int Chas WL tut only into the Excvequer, according to 4 E. 4. 


24 3. 2:4 St mf. P.croget. 70. b. But t v anlwer d and reſc! ved upon il. e w.ug intifnite precedents 
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1: all ages, that ſuch offic -3 have been returned by the efcheator, as well into Chancery © as the Ex- 
cheguet, and he has eectior 19 return it inte which of the txv, Courts he will; for he is attei.lent to 
don, and they ate hoth the Courts of the King —And as to the following words, (viz. + | He tal 
be heard without delay to traverſe the om̃ 0 thoſe words are general as to the matter and munter of 
the office ; fo by t. oſe to branches the two firit of the ſaid defects were remedv'd; {or otherwiſe 
ſew his right &c.) by which words, the ee de droit was given to make a fi 1a] diſcuſſion, 
without attending of her command mett, and by thoſe words inal proceed to jud ig ment without any 
procedendo, at id fy ail the laid miſchieſs are remedy d. But it was reſolved, that this act extends 
rt 16 any juiliciel record or recovery, but on, Wwh-1 nothing avpears of record fer the King 4 jides 
the «trice ; and tlerein was great reaſon; tor i eaſe of } attainaer ard Ace, the King is «il oy 
tougle matter , and therewore the party grieved ought to avoid it "by double ws, Le oi record, 

| not by ſingle travers or monitrans de droit, and therefore ſuall be put to his p<titiun, upon which 
„e mall have office tound, c mprehe, eins his titic of record; and upon this the party giiev'd ſhall 


tracerte the title of the Ning found by the office, or ſhew his writ and confeſs and avoid . and ;f 
don the travers or monſtrans de droit it be ſound for him, or the ſame be confeſs'd by 2 ] 
* Attorney-General, l. ſhak then have an amoress aun; for he has a + — 5 + 


d fauizhed double matter of record by duudle matter of record. 4 Rep. 57. a. b.——— fe 
italute , E. 6. . 
+ S. e. Petition, | 


« H. 5. 7. and favs, this was agreed Des orten in the time of II, 8.— Br, Petition, pl. 28. cites 
C dy - 


S, C.—Sce (Q. 15) pl. 11. 


28. cite: 4 P. 4. 21.—8. P. Br. Traverſe de Office, pl. 28. cites 


* 


2. G.. 8B; Far re ond divers perſons It was re- 


* as _ IJ Jn 
. J 1 5 = 2 4 % , . - 551. , Ml 1 —. 4 ſolved, 
Fa On. 03 FH Pate Att. en, nds, t "a C PEI! litaments, Mich. 24 


| "on term of vears, and H by copy of Court-roll, have & 35 Elis. 
0 -xpulfed „ ANG ! put aut of therr terms wand b.lds, by reaton of inthe Court 


64 & od - * 
. 1 * * * W {71 
e „ cer 7 7770 4 be to; Was ef mentor COmmi, 2 8 CN g's q 
: 4 % 14110091 ' f 1 w 6-4 wo foi » } * - . » * 3 E CY 72 0 
4 int COMMUTING 1e of The Ain 4 17¹ . 11 titlin 2 the e Ki ns Chief Jules 


* . 0 

- * * - „ YV (3 . * of ”- :\ - | $4 

* the 7 * e ſr; 'P Gi” 1 74 * of } — uh tan WH + * N. W1 #3 and fer wor . 172 5 4 1 
ale of 


* 
1 


. * x * 1 
5 #/ 4 A MP 0. ie lame upon 2 ice of re 1 Mm 1 \ 
In.. Rd "S % 4 * 1 2 * 3 "I 1 a? „ Fele n * tire Cory. 
7 5 - * 5 » F% * F L 3 
& ihe wile, by  rea{on that fuch leaſes &c. for years, or * 1255 of 
— 4 
6 * 13 ö # 4 458 1? 4 "pit 2 1 * * * ' 3 - 
tereit ay ch Uonri=rar ef [ucn fe _ have not been found in Ke 
. * 7 i: * * — ng N * = ? 1 Ad [ 
1 * * y * * ITT — "3 4 *H „ 7 0 Fs 3 y 
ech 1 QMLHETIONS ee, erte & 41477 GY L 9 t, 7. 
Ch inquintions er , ler RODICR EXP, f » i upon con- 
} J * , * 1 7 2 Os 3 5 
1, 7. J. ererbte, 41 it Vet Vo 7e S1-C Cut 2 r Of he FLAT 1deration 
Y 9 7 . y . * 4 2 3 7 . $.- 7 }. 
lern and . 5 Giebi ee 2 Ae Fe ELIE bereln, 67 54 Cm Fan e NAV ot ihe. 
i „„ FFC 3 laid acts of 
7 TFUVOr HO, UU! ae Mit, REF get remedy oY the fame, . 3 
. . abs, 24 E. 3. 
„„ LIN OK 5, py; ? * „ „ eomar 3 
Ot; { e Heir feld 17.41. 1777 Ls 4 {il (1 CAaltet 171 & io C AT), cf. EHNA * 38 . * 
Fi xd j . 7 a 0 7 * | 7 1 8 4 7 1 7 REY 2292927 77 * 5 and X 1 0 
bets 7 ea / # '& #4 7. 7 4 ite 0 ( NC 1929 5 8 6 —_ 7 þ 0 we C Pe FR 0 H 6 
OBE . 01 ice, fee ber profit apprender the in 
ge 7 5713 211 . * * 125685288 » C 0 
77 ＋ 4 an, rent, COMMON, Once,; Ce Or 7 . | de the remain. 
aner abt 4 ' 
Ot any ene ol tice old, Or lor \ aig Or Ol ner WW ile „Out Of der exvect. 
- 7 * Fr } f N % 4 * 1 2 ; SY” 5 1 3 77 4 ant 25 f 4 Lal 
lach 1480 4 60 ; 7 4 1 dil 1:7: * 14 60 74 » > 6 * #476 id * — * Col £1 29 7 * a! SON o pu upe an 
PR i „ Cr RS j-0 ba a * e{tite tail 
| IQ "ty 02 ; 5 g « 3 * 1 7 : j+% Wk 114 v7 U 75 at Cs g. found or fre 1101 20 
* * " A «4 E _ ; Lt So  »& w 
/ [ FL {ain ip 4 , 7 id 14 of a / 70 = fg } 10.1 5 c c 4 H he Ie! 8 7 8 or tht tath 
4. : 44 "of 4 . 
yo ? as | „ „„ 2 , A a dry rever- 
1 Viet . * 76 Ci. 1180 / . 4 47. Cl 7 $6 4+ "i © / 15 . tl, off 466 1 fee 3 CF 4 i fit { ; ; 3 
8 2 | ' * — ' ; n, EXD le 
* h 1 o 
adtrencer by any traw nt, or etoer ſpeedy ee, av ithout great and / 
p 7 92 + oO 4 * þ S&# Go 4% + 4 — 4 / . * 3 ant pon 
— 7 * * . po * 8 7 2 ? 
. #4} FN? 71 ef #5 Sf 5 44d. F "auf 2 7 1e * a * C4 : 
A . . C io £4 2 * 14 (ils « * e 426 Q 9 IN — * 5 £4 eiu, ly ferce of fc ich 41. te 


N. 
- of r cho 80 


et 11 dead ora wt. 
J. Cee C} L//ot Co 
- tf — 


- — Ws, \ gun . _— * . - p * 
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or ieverfion; tor theſe Ratutes give a traverſe, when the lands are terfed by the King, aud the party 


: the ſeinn of tenant for lite tis the ſeiſin of him in remainder or re: ene A 4 


cha 2 abc ME: 0 
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the julgment cannot he given, quod manus d. min! regis amoveantur, See Stamt. Prerog. r1;, He in 


the reverſion may ſue livery, &c. Dyer 14 Eliz. 3 Stam?t. Prerog. 62 a b. 2 Init. 685. 
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other Ferſen has jult title of frechold: every perſen grieved 55 
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is, Quod manus domiui reg is amoveantur, & poſſeſſio reſtituatur to him that traverſeth, ſalvo jure &c, 

It is to be obſerved, that there be certain records, which intitle the Ning, that by law are not tra- 
verſable 5 in which caſes, tho' the King be intituled but by fingle matter of record, yet the party 
erieved i5 put to his petition, and cannot be holpen. by traverſe or me zaitrans de droit. As taking 
obe example for many, King H. 4. recovered in the King's Peach, in a quare impedit againſt the 
prior of T. the preſentat on to a church, and had 2 writ do the bithop, and his clerk received &c. 
where in truth the prior never knew of the ſuit, nor was lummaued, attached, or diſtrained by the 
ſher:#; and thereupon the r moved the Court of King's Beach to grant a writ, ty cauſe to come 
before them.the tummoners, the ple does aid malnpernor $ gs on the Ciftreſs to be examined in this 
matter. And in this caſe tive points were reſolved by Gaſcoi 2! ie Ch. J. ard the Court, viz. iſt, That 
the prior was driven to his petition in nature of a writ of diſceit, albeit in this caſe the King re- 
covered in auter droit. d, That if a common perſon had re:overed, the detendant had been driven 
to his original writ out of the C! 'ancery, and could not Proceed upon any judicial proceſs out of this 
-OUrt, J, That if the concluſion of the petition be, that the King ſhould command the Court of 
King's Pench to proceed to the examination &c. then, witheut any writ out of the Chancery, the 
Cov art may 3 to the examination. 4th, But if the petition goth conciude generally, that the 
Ning mould do right, then the prior thould be drive: to his original out of the Chancery. 5th, That 
l 

I 

2 


9 


2/076 road be granted, the prior, upon 2 commiſſion out of the Chancery, our ht to have his 
gut found by inquet. But this ſtatute extendetl to otfices found by Writ, Comm: Mon, or ex officio, 
ud not to other records. 2 Init. 695. 

4. Coke fays, His advice to ſuc, as ſha!l traverſe by force of this act is, that in the inducement 
to the traverſe, they allege their own title on hb they oughtto do; tor no man ſhall have the lands 
out of the King's ha: ds, without making a titie} ſuſtiy and trul! ” 3 tor the Attorney-General for the 
King may eithe: take iſſue upon qe traverſe, or by tne King's prerogative upon the title of the 
party that traverſeth, at his che 2 Init. 69 5. 

leis 2 maxim in law, that whe: Fog any man is by any office traverſth'e amoved from his poſ- 
ſellion, he mutt traverſe the offce in the Court where the office is returned. Of houſe and lands 
whichdo lie in livery, and whereot there is manu: 1] oCCUpat! on and profit preſently taken, the party, 
de finding of the othce, is out of potiethon 5 but of rents, villeins, commons, advorvſens and other 


kheritances incorporeal which le in grant, the owner is not out F potleſt; On (be they appendant or 
by the Auding of an oFice ; and theret re, in any inlormati in or action brought by the King 
for the teme, the party may traverſe the ofice in ther Court where the information or action is 
t tier the King. And in all cates, when the King is not in poilertion by the office, and he 
© not ponetſion within the year alter the once found, then cannot the King leiſe without a 


1040 125. 2 Ii. 695 1 699. 


(Q. o) Petition, or Monſtrans de Droit, for re- [ 544 1 
lioring Lands &c. out of the Kings Hands, ea 


N 1 ws 1 
Neceſary; In what C:/es. 


+ 


1.\A7 HERE a nan helis of the King in capite, ane d of others in 
W Ar, and dies, and the Ki ng fe es the heir within 
age end all the n the lords may ſue to the Kit 1g by Petition 
fer their rents, and ſhall have it, and ſhall have writ thereof, 
and yet by ſome their ſeigniorie 5 are ſuſpe nucd for a time &. 
Br. Rents, pl. > tes 24 Le 324. 
2. When the entee of the Ning i 7s injtituted and indudted, Pr. Peti- 
and the, preſenter F anther is ouſted, he who is —_— nas no = - þ 
other remedy, but by petition for the ſtatute of 13 E. 3. does and hal 


not benefit him. 2 H. 4. 17. a. b. pl. 25. tons, that 

the worgs 
are, that þe pail plead igaingl the Lug, but where 1» a7ion is brought he cannot plead, and theres 
tvic 4 20 1 Uitution and | Yi duction he fhail have PENN On. 


C 
* 
10 


3. Where the King has ward by deſcent, as he may (for Where the 
chattel {hall deſcend in caſe of the King), no grants the land 7. 2 15 
4%, the remainder over in fee, yet the heir fued ſei. fa. to 2 ward and 

oy al the patents, and they were repealed, and the land re- dies, it ſhall 


4 ſciſed d. ſcend ta 
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the new ſeiſed and very made to the heir, and he not put to ſue by 
King, ard petition, becaule the King by deſcent of the chattel was not 


not to the 
e Tecutor, in fee, and % deceived mn his grant, a and the grant not 200d, and 


nd by this yet the heir of him in remainder ſhall Wie the remainder by 


211 not 
— _— deſcent after the orantee, but the tenant for life was alive. Br. 
fee, 2 d 18 Petition, Pi. To Cites 7 II. 4+ 33· 
this ca e the 
King was not ſeiſed in fee but in ward; and therefore, when the King make; 
land. becauſe he. is deceived in his grant, he ſhall re-ſeite and make lis 
be put to ſue dy petition. Br. Livery, pl. 10. cites 7 H. 4. 41, 


75 


a g/ in „e of ſuch 


very, and the h er mall no; 


Conrrs, 4. In every caſe, where the Ring is joiſed by judgment of record, 
; 6h - as by forfeiture & c. though the King ma; es fes inc ut, or leaſes for 

witheur of- term of life <vhere anther has title cx 2 5 Faction, there he thall 
Fee itte, ſue by petition. Br. Petition, pl. g. cites 9 II. 4. 4. per Gaf- 


— ma! es 
coigne. 
ſeoftme OF 

Icale, * the other may enter. Idid. ; 


It was faid 5. Where a man has ; He of rent-char ng et of the 
. ſeiſed int; the hands of ihe Rig, there during the poste lo n of the 
comes to the King he ſhall ſue by petition, and ſhall have the rent; but if the 

King by King 1. akes fegſ v. , or leaſe for term of life, he- a5 > > ON tor 
the rent notwithſtanding he was once put to ſuc | * Petition, 


ef Gb þ 
F rye Arent Br. P Ctition, p t pl. * cites 9 11. * 4 per Hank 


PID gry or 
dent cel, 2nd is not feurd in the Her, I am put to petition. Br. Office devant Ce. pl. 38. ches 


2E. 4- 22, 2 S. P. Br. Fetitiou, pl. 2 cites 4 E. 4. 21.— 2 of 


&c. Br. l'rtition, pl. 19 8 Cites 4 5 4. 21. — 8 where the Kg after this gives the ſans land - 
gent to anc! her, yet the party is put to to 22k Hon for ihe rent, aud cannot diſttain; i rhe 
charge 124 been found b office, then the part) micht Giftrain ille ratentec, but cannot Giſtrain the 
King; and this where tic King is iatitted by record, Lat if „. en'eri without title iv otherwil; 
A1 ef recru. 4 if a man infeoffs lim by deed intoll'd ci my lend, | cantiot diflrain nor enter 
vpon the K z; but if 16 this caſe he gives n over by paictt, 1 way diftt.in or enter upon tic pa- 
tentee. Br. Petition, pl. 28. c x E.4 21. 

Br. Nonfuit, 6. Petition of right, and traverſe upon it, and non-ſtit in the 


x mnotition 


- 7 3 petition; and the opinion Was, mar. be may have nc petitio! 
notwithſtanding the nonſuit; and 1 t by petition /hall mt be 
made ts the Duce, 1, but he ſuall have c/ 72 Br. Petition, pl. 10. 
cites 11 H. 4-52. 67 x 
He who reco vers in value againic the King by 
7 arrant; or cane of recombpen i Seal! lade bis reaſn eidered ihn 
L 545 J his aid prayer if the King, and then 11.2!) have his recove ry by pe- 
tition, and otherwiſe not; quod nota; that he ſhall make peti- 
tion thereof. Pr. Petition, pl. . citcs 9 II. b. 3 
But where 8. Where the King may Life, and feifes lar rd, as 4 for alienation 


ele, without licence, or the like, there the party, when he has mace. 


c aN A 
and the fine, or when the intereſt of the King is determined, cannot 


im ex- enter, but is compelled to ſue livery. Br. Oihce devant &c. 


* . 
Je, may Pl. 2. cites 9 H. 6. 20. 


89 52. ; 
— 5 a 7. SB | 
che King; for he has not frankteaemez: but chattel; per Newton, quod non negztur. Ibid. 


Br. Livery, pl. 5 cncs 8. C. 
9. 1 


1 


— — 
Ft 7 CF. 


* ' y— 7 3 
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g. It was faid for law, that where he eſcheator ſeiſes Tor the _ —_ 
King virtute brevis where the King has ns title, yet the party who OY i. 
has term for years, and 1s ouſted by it, 1s put to his petition 3 vitbenttitle 
and ſo note there, that it is admitted, that petition /zes of a term, = — 

„ue .. 
Dr. Petition, pl. 2. cites 9 H. 6. 21. Fei, 162 
not put to 
any petition, but may diſturb the eſcheztor, or have writ of zreſpaſs. Ibid. 


10. In the cafe of charter of pardon of the Ring pleaded in lar As if eſebæa- 
ef execution it was agreed by all the Juſtices, that a man ſhall %; 22x 


efficii ſeiſes 
have petition th re-bave bis goods and chattels. Br. Petition, pl. 3. gods, and 
2 . accounts for 
N 5 | them in the 


Exchequer. Ibid.— Or if 2 man be out!law'd, and the eſcheatoy accounts for his goods in the Exche- 


quer, 49 d after the party reverjer the Gul 2 I oy Writ Gf error or the like, he ſhall have petition in 


thoſe caigs &c. and the King Ji all irdorſe the petition in ſuch form, Let right be done to the parties: 
quod nota, Br, Petition, pl. 3. cites 34 H. o. 51. 


11. It was ſound by a certain inquiſition, that the Land S. C. cited 
Hungerford was attainted by parliament anno 1 E. 4. and 4 Rep oi 
25 TL: and F. were ſciſed of "the manzr of S. of the feoff ment of A. the War- 

be uſe t the Lord Hungerford, the 4th day of March anno dens and 
I 1 . 4. and that by the flat? el L 4. the ſaid Loi d H. was at- 19 
tainted of high trraſon, and that all caſtles, manors, landt, renements, leis. 
andether hereditaments 2 whereof he 'avas ſe: iſed, cr others to his uſe in 
fee er fee tail the gti diy of March anna 1 1%. 4. Hull be forfeited &. 
apon which commiſſi2n i ed to enquire &c. and fuund as above, 
and the othice was returned in Chancery, and the King gave the 
ſaid manor of S. te D. T. and within a month after the putting in 
of the otlice, the fes Fees aforciaid came inte Chancery and put in 
their traverſe againfl the Ring; and in the act of attainder it <vas 
erdained, that if any of thsje aitainted worre fole friſed, a, or gointly ſeiſed 
aud te anither's as , that this lind ſbauld not be . cited or ſeiſed 
into the hands of the King; aud faid that they were ſeifed to the 
uſe of the Lady I. nmither of the lord who vas attointe d „ abſque Bac, 
that they avere ſoifed to the uſe of the Lord H. auh wes attainted, 
and prayed livery cum exitibus, and upon this the Lady H. put 
in ſurety for the feoftees, and took the land to farm according 
to the ttatute &c, And the queltion was, if the party ſhall 
have his traverſe 2s here, or {hall be put to his petition ? And 
ti here it was laid, th at where the King is intitled by double matter 
of record, as by“ attainder and inquiſttion, the party grieved ſhall * Whereit 
not dure traverſe e, but petition to the King; but where the King 1 
is intitled by 49:guifition or eee only, there the party g grieved may #5. who 
traverſe, and ihall not be put to his petition. Br. Petition, was at- 
pl. 28. cites 4 E. 4. 21. Lord un, zerſord's Caſe. i 


frea/ n, Was 


FF of 


certain land, vet the party may come into the Fxchequer or Chancery where the office is, and ſay 
Ibat there is * << ultamder, a; ud if this: be ſo. found br Jha! ft have bis land without eien; quod 


(9%, per all the juſlices. Br . pl. 2%. cites 4 H 7. 7 5 BY 


12. W here the King has a «1/7 admitted to a corody without 
cther matter „this is fuch ae as cannot be 1 with- 
cut pe titien. Br. Petition, pl. 26. cites 5 E. 4. 118 


1 It 
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Hard. 3. 
cite tui 
cue. and 
reports the 
jadement 
to de that 
the mortyl- 
gee mould 
receive the 
profits pre- 
ſentlu, and 
ſhould be 
put to bis 
man On 
oit to 
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13. It was found by ojhce that a mertgagee / lands held in 


ſocaze died ſeiſed of them, and of lands held in capite, his heix 
being w ithin | age; afterwards the mortgages paid the money to the 
executors of the mortgagee and entered. D. 236. pl. 25. Mich. 


6 & 7 Eliz. makes a quzre, 1t he ſhould anſwer the profits to the 
King till livery ſued out by the heir or not ? But ſays it was 


held, Paſch. 10 Eliz. in the Cate of Bower v. Bakxes, that the 


mortgagor after the payment ſhall have the land out of the 
King's hands by a monſtrans de droit upon this matter of re— 
cord and ſuggeltion of payment without being driven to his pe- 


tition. 


de d | 
get his lands out of the Kinz's Ban- 1s. — The King ſhall loſe the whole by the re-entry of the mart. 


gaf or. 


S. C. and 
P. Sn, 
619. Mich. 
N — \r- 7 
F . 3” 
B. R. by 
name of 
Preton V. 
Cole. 


N. 
Petition. 
xi 2. Cites 


7 11. 6. 21. 


Sce (Q.) 


Pr. Refei- 
1 pl. 13. 
Wes S. (. 


D. 359. Pl. 5 51. —8. C. cited Hard. 13. Arg 


14. In treſpaſs by B. againſt a ſheriff's bailiff for taking 43 
ſheep, and two lambs. hey juſtified the taking them levant 
and couchant on the land, w bereo of J. 8. was feiled in fee, and 
which was extended on an outlawry of the ſaid J. S. by virtue 
of a levari facias to the ſheriſf, and of his precept to them. 
Whereupon there was a demurrer. Holt Ch. J. in delivering 
the opinion of the Court, held, that if the pb. aintift had a right h 
the land precedent te the gutla tony, as for initance a leaſe for ycars 


from J. 8. vet if this be not found by inquiſition, or afterwards 


allowed im the Exchequer, he Cannot have action of treſpaſs. 
Lor if it be not ſound, he muſt go into the Exchequer by way 
of monitrans de droit, and plead it there. 12 Mod. 175. 177, 
Hill. 9 W. 3. Britton v. Cole. 


(Q. 10) LD ſhall have Petition n Reſpcct of 


E/late. 


I. Ee option was taken inaſmuch as T. F. ſued by petition, ana 


* kad naibing but in . g of A. his wife, et non allocatur; 


for the execution upon the te is only a chattel, which he 
may alien at his will, and they may join, or he alone may have the 


ſuit ; quod nota. Pr. Petition, pl. 17. cites 37 A. 13. 


2. Tenant by ſlatute merchant, who has only a chatrel real, 


may have petition if he be ouſted, and ſtoll have reſtitutio: 


ae. therefore Brooke ſays, it ſcems to him that 7he ſame laue 1s 


of a * termer. Br. Petition, pl. 17. cites 37 Afl. 11. 


(Q. 11) Recovery againſt the Ring; hw it ſhall 


be; by Monſtrans de Droit, Petition, Traverſe, 


Or Seire Faclas. 


I. Etition Mall be m_ to the King durins the time that the 


King has the fronktenement in him, and nt after he has di- 
miſſed himfelf of the franktenement, ter Shard; Brook fiy3 


Tor bo 


= 5 2 


th... oe abt. 


Prerogative of the King, 


quzre inde, where office is found, which intitles the King. Br. 
Petition, pl. 13. cites 24 E. 3. 65. 

2. If the King ſciſes the award of J. S. which does not belong to 
him, but to V. N. yet the heir cannot enter at ſull age, but ſhall 
ſuc to the King; per 'Thorp J. and Cur. Brooke makes a quære, 
if this ſuit ſhall be by petition or monſtrans de droit. Br. Pe- 
tition, pl. 40. cites 26 Aſſ. 57. 

2. It was found by diem clauſit extremum, that 7. N. tenant 
of the King died jeiſcd without heir of land in London, by aubich 
the King granted it to T. N. for his life, and a writ to the Mayor 
to put him in ſeiſin, who returned, that the faid J. N. deviſed it 
by telament inrolled within the year to B. his jeme for term of life, 
who is yet alive, and He rever/ion ig be ſold by her ; the grantee of 
the King entered, and E. ſucd ſcire facias to renhave the land; and 
becauſe this devi? is not found in the olſice, nor any office is 
found for the ſaid E. the deviſee, therefore the ſcire jacias does 
not lie. But by ſome E. may have aſſiſe. Quære. It ſeems, E. 
ſrall have petitian or monjlrans de droit; for I. cannot traverſe ; 
for the oſſice is true, and the deviſe ans with the oice, and both 
are true. Br. Ofkce devant, &c. pl. 19. cites 29 Aſſ. 31. 


by petition for an office, which micht ſerve hen. Out of which the Reporter obſerves, 
common law, when the King by otfce was ſeiſed of eftate of franktenement, tho? ali 


( 547 J 
S. C. cited 
4 Rep. 55» 
b. 5. and 
that by 
award of all 
the Juſtices 
the writ was 
abated, be- 
cauſe no 
office was 
found for 
the deviſee, 
and they 
bid tile de- 


viſee ſue 

to the King 
1f, That at 
the points of 


the office were true, vet the party grieved was put to his petition in nature of his action real, vniets 
his title be found by office. 2d, That petition hes to the King, tho? he had departed with the frank- 
renement, zd, That inaimuch 2s the title of the King is found by inqueſt of office by oath, the title 
of a ſubject ought toaippear dy record of as high a nature, viz. by like inqueit of office upon cath, 
and not by return of the mayor, which tho” it be of record, yet is not of ſo great regard in law 40 


office tound by oath. 


4. J. A. ſued by petition in paritament, ſuppoſing that where 
the King ſeiſed certain lands as eſcheat for felony done by IF. which 
the King had given to S. U. in fee, which deſcended from S. 1 R. 
as heir of S. and that W. «cho Was the felon, had nothing but in right 


of Alice his avife, mither of F. A. nw plaintiff, and prayed to 


ave right, which petition was indorfed, and ſent to Chancery 
to do right, and ſci. fa. was awarded againſt R. who came, 
and becauſe his father had the land gf the giſt of the Ring, and that 
he is in by deſcent, prayed that the plaintiff ſue at common law to 
fave the warranty f the a: fend:nt. Ludd. ſaid, We cannot have 
writ of entry againſt you, ſurpoiing that you had not entry un- 
leſs by your anceſtor, to whom the King leaſed, who wrong- 
fully difleiſed our anceſtor thereof; for the King cannot be a 
diſſeiſor, and fo the writ fails at common law; and becauſe this 
ſuit was allowed in parliament, and allo ſuck ſuit was allowed 
in ſuch Caſe for M.S. Shard crdered him to anſwer, where- 
upon the other praved aid of the King, and had it by atlent, 
Br. Petition, pl. 16. cites 33 All. 10. | 
5. Where the King ſeiſes land or reſumes 
prior alien &e. for cauſe, 2which cauſe is of record in the rejeijer or 
reſumption, a man ſhall have fra verse 45 tho cauſe, and [ci ; 


acid? 


it after livery to a But if he 


reges cr 
1Cumes 


7 DD - uf 


8 
againſt ihe party who has it. Br. Petition, pl. 4. cites 2 H. 4. ſewing 


10. per Cur. 


cauſe, there 
the party 


kri ved ſhall have prticion to ihe Ling. and ſeire f4cias againſt the paris who has the land; and fo 


U was Lane, Ibid, 


6. If 
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Bur where F. If it be found before the eſcheator that J. N. did treaſm, by 


e A N. which the King /ciſed, whereas he was never indicted ner attaint- 
was ar ed, he who is oulted by this means ſhall not he compelled to ſue 
rained of by petition, where the King has granted the land over, but may 
— on have ſcire facias to repeal the letters patent. Br. Petition, pl. 8. 
naler cf re cites 8 H. 4. 21. per Gaſcoigne. 


cord before, ; 
and the King grants this land over to another, there he who right has cannot traverſe, nor enter, no 
ave action, but is put to his petition, Br. Petition, pl. 36. cites 10 H. 6. 15. | 


7. If the preſenter of the King ouſte the incumbent without in- 
dui, ſpoliation lies for the incumbent z but if he ejects after in- 
duction, the incumbent ſhall have petitian to the King, and /cire 
factias againſt the preſentee of the King; per Gaſcoign and Huls. 
Brooke ſays, This is to be underſtood as it ſeems where the 
King is intitled to the advowſon by office. Br. Petition, pl. 44. 

_ cites 8 H. 4. 21. | ; 
L 548 J 8. If ce be found which intitles the King to fee ſimple or 
franktenement, the party grieved ſhall not have traverſe but pe- 
tition; per Babington J. quod nemo negavit, quod nota. Br. 
Petition, pl. 32. cites 8 H. 5. & Fitzh. "Traverſe 47. 

9. It was found by office before the eſcheator who fat by vir- 
tue of his office, ht J. N. gave in tail to P. rendring rent, and 
for default of payment a re-entry, and that the donor entered for 
non-payment, and was ſeiſed till by the iſſue of P. after the death of 
P. diſſeiſed, and the iſſue had ifſue N. and died ſeiſed, and after N. 
<vas attainted by act of parliament, and ts for ſeit his land in poſſeſs 
an and in uſe ; and that after N. died, and that the donor made 
continual claini at the time of the death of N. which ollice Was re- 
turned in the Chancery; and upon this 7. N. the difſeiſee came 
and pleaded the matter above, and that in a proviſo in the ſlatute of 
attainder sf /aving 79 all lieges nat attained their right Holle ion and 
lawfu! entry in all the land of the ſaid N. who was attainted, 
and ſlieaued the ſciſin and diſeiſin, and tho continual claim and the 
dying ſciſed, and the ſeiſin in the hands of the King by office 
virtute olhcii, and prayed 79 remove the hand; of the King. And 

Br. Peti- by ſome he ſhall be put to his petition of right; but the“ beſt 
. 28 opinion was contra, and that he ſhall be re/2;red by plea, becauſ? 
© hes title is found in the office, and by reaſon of the ſaving of the 

act. And it was ſaid, that the othce' ſhall he received in the 
Chancery, tho” it be found againſt the King, as it is here, viz. 

the ſeiſin and the dilleiiin, and the continual claim; for the 

jury ought to find the truth, and therefore it {hall be return'd. 

As, where it is found that A. killed B. fe defendendo, yet this 

ſhall be return'd, and the King ſhall make to him his grace; and 

ſee 4 E. 4. 21. Diverſity. And ſo the beſt opinion here was 


that he may enter, or have oulter le main at leaitz and where 


the King enters by title or without title, which is without oſſice 
as it ſeems, yet a man cannot enter upon hun. Br. Olſice De- 

vant, &c. pl. 37. cites 3 E. 4. 24. 
10. In the J.xc!:cquer Chamber Brian rehearſed how aft ano- 
ther time it was fuund by gſice that the Dube of A. died ſeiſed of the 
| manor 
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w.amr of E. C. which deſcended to the King, and he entered, and 
after A. ſued to the King by petition, inaſmuch as he 9vas ſeiſed of the 
aner till by the fuid Duke difſiſed, and proceſs continued till be had 
reſtitution, which A. infe;ed B. and C. who gave to E. in tail, 
and now by another «ice it is found, that the ſaid Duke died 
feiſed if 40 acres of land in H. C. and D. by which the King 
ſeiſed it and granted to J. S. and thereupon came E. the tenant 
in tail, and rehearſed all the matter, and ſuid that the 40 acres are 
arcel of the manor, of which the reflitution was made, and prayed 
 reſlitutien, and had ſcire facias againſt the patentee, who came and 
prayed aurit of ſearch. And per Spilman, In this caſe, where a 
man traverſcs an oflice, he may ſue by petition, and if he ſues 
by petition, the nature is to have ſearch, but in its nature of mon- 
raus de droit, as here, ſearch fhall nat be granted; and fo ſee here | 
that the firſt matter was a petition, but this ſecond matter is a . 
monſtrans de droit, and fo admitted without contradiction. . 
Br. Petition, pl. 15. cites 9 E. 4. 51: | 4 
11. Petition was made to the King reciting that the Ring had I 
t title but by forfeiture of J. S. &c. and had ſcire facias againſt the p 
patentee as well if it had been upon a traverle. Br. Petition, 
pl. 31. cites 16 E. 4. 6. | | 
12. There is a diverſity between monſtrans de droit, petition, In all cafes 4 
and traverſe ; for eu de droit is when the King is intitled * See. 
by matter in fuf which is true, and yet the party has right, as where 2 a ax 
the King's tenant is dilleited, and the diſſeiſor dies ſeiſed, and firans de 
office is found &c. in this caſe he may confeſs the matter, and 3 
thew the diſſeiſin, and pray that he may be reſtored, and this is 2 we King 


good monſtrans de droit. Br. Petition, pl. 29. cites 3 II. 7. 3. % matter of 
#4, as upon 

a vacancy of a biſhoprick &c. ;z and he need not re ſort to a petition, becauſe his title is as high as that 

of the King. Skin. 613, G14. Mich. 7 W. 3. B. R. in the Banker's Caſe. But it the King's 

title be by matter of record, there, at common law, the party was put to his petition of 

right ; but where the King comes by lands by act of law, this is in the manner as be- U 549 1 

fore mentioned. Skin, 014. in the Banker's Cale, | 
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13. Petition is, when the King is intitled by matter of record, as Bt. Prero- 
where it is ] that one is attainted of treaſon, and is ſeiſed of —_—_— 
certain land, in this caſe the diſſeiſee ſhall have petition, and S. c. 
ſtew his title and che title of the King, and the King may tra- For where 
verſe his title if he will. And if feo!tment upon condition be _—— . 
made of the part of the feoffec, and he breaks it, and aſter is double K. 
attainted of treaſon, the fcoſfor ihall have his petition ſhewing tr of re- 
the matter. And it tecms that this is where the King is intitled —_— 
by double matter of record, as the attainder and office found, of yerſe. Br, 


which land he was ſeiſed at the time of the attainder. Br. Ibid. Office a 
g vant, Co 


ERICA 
4 — 1 
nad OO _— - 1 


Nn 


= 


» 4 


r Ss 


pl. 27. cites 3 E. 4. 24.— Br. Petition, pl. 27. cites S. C. S. P. For the King is not only in- ! 
titled b the office, but by the attainder alto; quod nota. Br, Petition, pl. 28. cites 4 E. 4. 25. 7 
S. P. Ibid. pl. 35. cites 33 H. 8. ——So rf the King grants it ever after the deubie matter ot record . 
found. Ibid. : | 1 
It a man be attain! of treaſon, and be fund to be ſeiſed rf the land of another, the perſon is put 1 5 
& 8 


out of poſſeſſion, and be fore the ſtatute which gave a traverſe he had no remedy, but a petition of 
right; for an office is found upon oath, and is 2 judicial proceeding, where the party who has a title 
has a ſufficient notice to come and male it appear; but now diverſe ſtatutes have given a traverſe, 


Skin. 614. Mich. 7 W. 3. B. R. in the Banker's Caſe.— Sec (Q_*} pl. 1+ 5, 6, Aud in notis, and 


pl. 2, pei tot 
14. And 


* ! 
i 
4 


. 
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14. And traverſe is where the title of the King is falſe; and per 


Huſſey, the party cannot traverſe but where hvery ſhall be 


made; for if it be found that A. held land for term of life, 


and died, the reverſion to the King, there, if this be falſe, yet 
the party ſhall not have traverſe, becauſe livery does not lie in 


this cate. Ibid. 
15. Office was ford that J. O. was attainted of treaſon by par- 
liament in the time of R. 3. and that he forfeited to the King his 


land, and a// that be could forfeit, and that he was ſeiſed of 1000 


acres of land in Dale in fee, and the King ſeiſed. And S. O. 
came and /aid that at the fame parliament it was enacted that he 
ould be rejtored t all that which J. O. his anceſtor forfeited, and 
the attainder again/? F. O. annulled ; and ſaid that J. O. was feifed 
of thoſe lands at the time of the attainder, and prayed reftitutin ; 
and by all the Juſtices, where the King is intitled by mat- 
ter, he ſhall be put to his petition, and ſhall not have traverſe ; 
and this ſeems to be double matter of record as here, that is to ſay, 
the attarrider by parliament and forfeiture of his land, and the office 
finding that he was ſeiſed of this land at the time of the attainder, he 
ſhall not have monſtrans de droit, where the King is intitled by 
matter of record as above; but in this caſe he confefes and avoids 
the title of the King by as high matter f record as the King is in- 
titled by, and therefore he is not put to his petition ; for his pe- 
tition is by the act of parliament; by all the Juſtices. without 
queſtion, and he ſhall have it by way of plea, and thall have 
the land; quod nota. Br. Petition, pl. 23. cites 4 II. 7. 7. 
16. If tue jrintenants are, and it is Found by office that the one 
evas ſeiſeũ in fee, and the land deſcended to V. his ſon, as heir &c. 
the other has remedy by monſtrans de droit, which tha!l be in 
this manner, viz. he ſball come into the Chancery, and ſbali ea all 
his matter, and pray a{l;wwance of it, and thall have it; quod nota, 
Br. Petition, pl. 25. cites 9 H. 7. 24. 
Ar if onede= 17. Eftate veſted in the King ſhall be defeated by force of a con- 
——_— ditian by act in law without office or monſtrans de droit. Cited 
devilable by 2 Rep. 53. Paſch. 29 Eliz. in Scacc. in Sir Hugh Cholmley's 


2 4 Caſe. As Pl. C. 489. Lord Lovel's Caſe. 
eid of ice 
King in tail, and if the donee dies without I uc, that the land ſhould be ſo!d by his executors, and 


dies, the deviſce died without ue, now the land is eſcheated is the King, yet the bargain and ja/t 
of 16: executirs all drueſt the gate of the King for neceſſity, and this without petition or monttra's 
de droit; and allo their vendec is in by the devifor paramouat the eicheat. Cited 2 Rep. 53. Paich. 

1 20 |liz. in Scacc. in Sir Hach Cholmley's: Caſe, as 49 E. 3. Ifabe! Coodcheap's 
U $30 ] Caſe.—And Ibid. :3. it is ſaid, Arg. That in as much as the executors in this caſe 
having only a power, they had no other means but only to ſell; for they could not have petitions 
mouſtrans de droit, or other remedy. But it was ſaid that if land upon condition comes to the 
Kings and the condition is broken, and rhe Mig makes d leaſe fer life, he who has the condition 
canndt enter, but ought to have petition or monitrans de droit Kc. and this appears in the book of 
G H. 4. 4 2. b. 2 man bound in a ſtatute conveyed land tothe King who !cated tor lite, the conulee 
ſhall not extend upon the pulleſſion of the tenar.t for lite. 2 Kep. 53. b. in Sis Hugh Cholmley's 


C afe . 


18. When an ate ſhall be deve/72d ut of a common perſon, and 
veſted in another without ation, entry ar claim, this Hall be de- 
vefled out of the King without petilion cr mouſtrans de droit &c. 


But when in the caſe of a common perſon, the eſtate thall 2 
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be deveſted out of him without action, entry, or claim, there it 
ſhall not be deveſted out of the King without petition or mon- 


ſtrans de droit &c. 2 Rep. 53. in Sir Hugh Chomley's Caſe. 
Cites PI. C. 489. Lord Lovel's Caſe. 


19. It was found by mandamus that A. was ſeiſed on the 8. C. Ard. 


day of his death of certain meſuages &c. in London, and died _ 1 
without heir, and that they were held of the Queen in ſocage. The agrees by 
warden and commonalty of ſadlers in the Chancery ſhewed all the Juſe 


their right, that Jong time before A. any thing had therein, one 3 _— 
J. S. was ſeiſed of them in his demeſne as «f fee, and jo ſeiſed by will 


this upon 
veviſed them ts the ſaid wardens C. in fee, and were ſeiſed till by — 
the ſuid A. diſſeiſed, aubo ſo ſeiſed died withzut heir, and ſhewed the |, 8 


CY: ' Ion, that 
ciſlam of London for a freeman 79 deviſe in mortmain, and that remedy 


J. 5. was a citizen and freeman at the time of his death. Upon _ > » 
a demurrer, the queſtion was, if monſtrans de droit lay in this ,* $2.5 


: CT Noultrans 
caſe, or that they were put to their petition ? It was reſolved de doit, 


that in all cafes at common law, when the King was feed of any becauſe the 
eſtate of inheritance or franttene ment by any matter of record, or _ ma 
by matter in fact and found by He of record, he, who right had, food by the 
could not have any traverſe upon which he was to have an words of 

amoveas manum, but was put to his petition of right to be re- = 22 
ſtored to his franktenement and inheritance. But when the zZitle which gives 
of the King was by matter in fad, as by reaſon of purchaſe by the waverie 
an alien-born, or by the King's villein, or alienation in mort- 1 


: } ; : - ; ſtrans de 
main, or death of his tenant without heir &c. if, “in the ſame groit. 


ice. found for the King, the title and intereſt of the party was found * 1 
{iterviſe, there the party grieved at common law might have his 4% ort. 
monitrans de droit, becauſe his title appears by the fame re- main, or to 
cord by which the King is intitled. 4 Rep. 54. b. 55. a. Trin. Alen * 
— . " ; , 1 or to ine 
20 Eliz. in Canc. The Warden and Commonalty of Saddlers King's ll 
in London. leu, vr des 
; wichout 

beir, tlie land being held of the King, and the whole ſpecial matter is found by office, viz. the diſ- 
ſe:fin and the alienation, or dying without heir, the party grieved ſhould have monſtrans de droit at 
tie common law. 4 Rep. 55. à. and ſays that ſo are the books to be intended in g E. 4. 5. and 
t3 E. 4. R. a. 44 35: | 

Ard it was further reſolved, that when the King's tenant ſciſed of land in fee dies without heir, 
the fec and tranktenement is immediately upon his death, and betore office tound, caſt upon the 
Kine, ard has not a tranktenement in law only, as a common perſon in like caſe has, But when a 
firanger is ſeiſed, and in pojſefſion at the time of the eſcheat, lo that poſſeſio eit plena & non vacuay 
there the King (hall not be adzudged in potiction till this leitin and pottetiton be removed. 4 Rep. 58. 
u. in the Warden &c, of Sadler's Cafe. 


20. When the whole truth of the caſe appears in the office there So it . 
was monſirans de droit at common laws 4 Rep. 35. a. in Ca Ye 
Warden &c. of Sadlers. | King uj en 

; condition, it 
the pe formance is of vecerd as if the condition be to levy a fine of other land to the King, or to 
nabe recognizance to the K ing in any Court of Record, or other like conditions which are to be 
peciorm'd of record, the performer may have his monſtraus at common law; for his title appears of 
record, and there is no record which avlolutely intitle the King; e if the pertormance de 2 of 
cd, but ine forms by office, he thall have monitrans de dioit uy the common law. Bu- if the 
ce finds litic for ihe King only, and omits the right or title of the party, th all the words of 102 
«jjce be true, yet by the common law he could not have monſtrans de groit, but was put to h.s pe- 
tien. 4 Rep. 55. & be 


Vol. XVI. | X x 21. Kin; 
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21. King Char. 2. being indebted to diverſe perſons in the 1 
ſum of 416, ooo 1. bs. 2d. for the payment of the intereſt of that 0 
ſum, grants for him his heirs and ſucceſſors 25,090 1. per ann. p 
to be paid out of his revenue of the hereditary exciſe to Sir R, Þ 
V. in truſt for ſuch creditors of Sir R. V. who wild deliver their # 
ſecurities and take a/Jignments fer their debts ; and directs the Office 1 
of the Zxchequer te ride talliet, and upon receipt of the revenue Ml C 
the exciſe to pay them inimediately S Proviſo on fayment of the 6 


principal ſum to be vs. W. one of the creditors of Sir R. V. 
took an aſſignment of part and delivered his ſecurity, and this 
alignment was enrolled z and he brought the letters patents and | 
_aHgnments into the Court of Exchequer, and prayed them to ( 
be allowed, and that he might be paid his arrears and growing 

intereſt ſor the future. The attorney-general demurred. And, 


per Holt Ch. J. W. had taken a proper remedy ; and he faid, 1. 
- tfirit, that monſtrans de droit, and petition of right, were the 

remedies in ſuch caſe at the common law; and that monſtrans ca 

de droit is enlarged by ſeveral ſtatutes, and except in a few en 

caſes à traverſe lies, 4 Rep. 54. 2 Inſt. 688. Stamf. Prero- for 

gat. 74. But this caſe is not within any of the ſtatutes, but is Gr 

at common law; and the party in this cafe is not put to his 15 


petition of right, but monſtrans de droit is his proper way; a 
petition of right is not neceſſary, tho' the party mav admit him- 
telf out of poſſeſſion, as in the caſe of a tenant in tail of a rent, (C 
who may have a formedon, and then a warranty would bar 
him, but this is not neceſſary; ſo here it the party will admit 
imſclt out of poſſeſſion, he might have a petition of right. 2d, 


A pctition of right is not neceſſary, becauſe a petition of right i: bs. 
grounded upon a matter of fad ſuggeſted, upon which a commiſſion a, 
uues te enquire gf the truth of this ſuggeſtion, except the attor- 2 
ney general confeſſes the truth of the matter ſuggeſted, as in a = 
petition of dower, 3 Inſt. 215. Moor. 639. Co. Ent. 462. E 
Hen. 4. 4. But here no matter of fact is to be inquired of, an 
bas his title 1s by letters patent, which are matters of record ; it . 
is true that W. claims under Sir R. V. but he claims by decd =" 
enrolled, directed by the patent; neither does the patentee go 1 
to deſtroy the title of the King; but this is an aſſirmance of the * 
King's title, and in all cafes of a petition to the King, this i of 
to controvert the title of the King; the caſe might have Tow ſo, Fa 
that a petition might have been neceſſary; as if Sir R. V. had . 
| been attainted before the aſſignment inrolled, and after the be in 
grant made, and a ſciſure had been made into the King's hand, + 
the party ought to go by way of petition ; for in no cafe is the * 
party put to his petition but when he controverts the title of 3. 
the King, but here the annuity is not put to a riglit; nothing is wh 
done to turn the ſubject's title to a right, and therefore there is 3 
no reaſon to have a petition alſo as a petition is not neceſſary, the e 
fo the remedy here purſued is proper, viz. a monſtrans de droit, King 
\ which is a remedy at common law; cites Kell. 178. and 4 Rep. King 
55. and if it be demanded when is ſuch remedy to be purſued ? W. 
it may be anſwered, when the title appears upon record; as hare 


fuppoſe an inquiſition found a title for the King; as alſo on- — 
7 
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| 1 
4 the party, as in the caſe of an alienation in mortmain by a diſ- { | 
iq ſeiſor; Saddler's Caſe. 4 Rep. And that a monſtrans de | 1 
<4 droit lies in the Exchequer, appears in Sheffield's Caſe, and is ad- 11 
64 mitted in the Com. 186. Coke's Entr. 205. (tho' 26 E 3. does #1 
b not mention the Exchequer,) for it lies in ſome caſes there by | 
* the common law; and at this day a monſtrans de droit lies only in | 4 
f Chancery and the Exchequer, except in a ſpecial caſe. Skin. 601; I 
7 608, 609. Mich. 7 W. 3. B. R. The Banker's Caſe. 1 
8 (Q. 12) Scire Facias for the King ; Neceſſary, in [ 552 7 | 
Fe what Caſes. 1 
05 a ; N 
d, 1 J N all caſes avhere a common perſon is put to his action, there, 1 
he upon office found, the King is put to his ſcire facias, as in 14 
ns caſe of aff, ceſſavit &c. But when a common perſon may 1} 
"W enter without tcifure, there office without ſcire facias ſhall ſuffice | 
o- for the King. 9 Rep. 96. b. Paſch. 9 Jac. in Canc. in Sir 9 
15 George Reynell's Caſe. —cites * 12 H. 7. 21. b. 14 H. 7. 2. Poph- 7. . 
. cites S. C. 
115 15 H. 7. 6. b. Stanf. 54. | N 4 
2 
N- 


iu, (Q. 13) Proceedings and Pleadings in Petition and 


- Monſtrans de Droit. | ö 
5 . IF the King grants land to another, there he, who makes 


petition, or monſtrans de droit, or traverſes the office, 
ſhall have /cire facias againſt the patentee, and both the King and 
the Party ſhall be parties, and therefore the patentee ſhall not 
have aid of the King; for he ſhall! be made party. Br. Petition, 
pl. 37. cites 9 H. 4. 51. 

2. The Juſtices of B. R. may proceed to the examination of the Brooke ſays 
matter by themſelves, H the petition contains that the King commands ard. 4+ 
them to examine it, and this without original out of Chancery ; but if a petition of 
the petition concludes that they ſhall do right, there they cannot right in La- 

roceed without original out of Chancery; note the diverſity. Oh: HIS 
r. Petition, pl. 34. cites 10 H. 4. and Fitzh. 'Traverſe 5 1. mencesthus, 
eavit hunilime veſtræ ce fitudini regiæ &c. and ſo to ſhow his matter as his caſe is, which * 
be indorſed by the King to the Chancellor, that he do right, and then the other party ſhall anſwer 


in Chancery; and when they are at ifſue «pin a demurrer, it is uſed to be ſent out of Chancery into 
B. R. there to be tried and adjudged. Ibid. | 


bb bbb 


- 
——..__—_ * 
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3. The abbot of L. ſued petition of right to the King, that 
where R. I. before time of memory founded the abbey of L. and 
conveyed the foundation by deſcent to S. M. who was attainted in 
the time of H. 3. for levying war againſt the King, by which the 
King ſeiſed the ad uoauſon and patronage aforeſaid, and conveyed it to 
King I. 3. and that he writ to the abbot to have corody for 
W. and that this ſhall not be prejudice to the abbot afterwards to | 
have other corody, and conveyed to King R. 2, and that at his | 1 

TY | deſire | 
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deſire A. was admitted to the corody there, and conveyed to 

King E. 4. and traver/ed af que dee that the King was patron in 

Jure corone, or that it «vas of the foundation of the Ki, 19, Or. His pro- 

genitors, Rings of England; and abſyue hee that the King had ever 

oller poſſe}, on of 10 crody, unleſs in for ma fredifa, aud prays the 

King to as him rigꝭt; by which it was indorſed and ſent into 

the Chancery, and commithon was awarded to inquire of thoſe 

matters, which was returned accordingly, and the Ring s attor- 

ney ademurred in law for four cauſes; iſt, Fecuiſe it is alledged 

that the King was — 12 nder, at hieb ig one matter. 2dly, He ſbews 

another matter in which King H. 3. aijcharged the corody by his 

letters patents, and Her King R. 2. chtained pe; S<{jeon. 3dly, That 

. e N the 48 s x before {ime of memsry, achich cannot be 

try'd. 4thly, 7 , Becauſe it dres nit appear in the petition that the King, 

20 e H 5 oy any ect here, AMP t/ wrefore they are nat grieved. 

And yet the petition was held good, becaute 23 bo firs matter 5 

King E. 3. was only a rectal, which was admitted: and it is 

good notw ithſtand ing the allegation of foundation by R. M. 

[ 553 ] before time of memory, it is conveyed ter to $ M. and fo 

ſufficient matter within time of memory te be tryd; and by ſome 

the plaintitf thall not have perition till he be grieved by admit- 

ting the valect to the corcdy, which is not fo; for the King, by 

intitling by office of foundation, is in pollethon of it till it be 

diſcharged by petition, and the concluſion of the petition ought 

to be.to pray that the King diſcharge him of the corody and to 

do him right; and after by the Juſtices the petition is good, 

notwithſtanding that it does not prove that the King has vale 

adniitted to the Corody 3 but otherwiſe it is in petition of land; 

for there, if the tertenant of the grant of the King be. not 

named in the petition, he ſhall not have ſcire facias againſt 

him after to remove him. Br. Petition, pl. 26. cites 5 E. 4. 118, 

But #58 4. Every petiticn cught ts make * menticn of all the titles of the 

ee Kling, and if any be omitted, the petition ſhall abate; and where 

gains the 1/ſue upon petition is zaten between the King ard the party, and 

3 * paſſes againſt the King, he ſhall be concluded of all titles in the petition 

barr'd of all expreſſed, but not of other titles which are not expreſſed ; for the 

eicler before; judgment is, Salvo jure Regis &c. Br. Petition, pl. 15. Cites 
tor the peu ꝙ E. 4. 51. Per Sotte. 


tion to the 
King is the writ od right of the party; and fer eſche wing delays the ſtatute has ordained, that the 


parity may traverle the oifice. Ibid. 

In petition 4 conveyances and a which give pg ry to the King cnyht to be expreſi'd ; and 
the K ing | in this cuzht to be informed of all the titles, and this certainiy, and not generally; as to 
lay that divers perſon s were ſeiſed &c. or the like, and otherwiſe the petition is not good. Br, Pe- 
tition, pl. 21. cites 3 H. 7.— S. P. Bat alter judgment, to find tuch a fault, he muſt have a ſcite 


Facias, Cited Codb. 304. in Caſe of Lord Sheffield v. Ratcliff, as 16 E. 4. 7. 


5. Petition was ſued and was indorſed to the Chancery, and 
had commiſhon, by which it was found for the King and not ſor 
the plaintiff; and Brian and Fairſax held that he ſhall have new 
commiſſien, and that his plea is determined becauſe it is found 
againit him; and Townſend thought that he might have a new 


petition or ſue a new commiſlion; for the un is to no 50 
il 
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till he has commiſſicn which ſerves for him, and then he ſhall come 
into Chancery and maintain the petition and traverſe the title 
of the King, and there the“ King may chuſe if he will maintain 
his title or traverſe the title of the plaintif, and if the plaintiff be 
nonſuited after ifſue joined this is peremptory; and after the Court 
held the new petition good, and that he ſhall have new com- 
miſſion thereupon. Br. Petition, pl. 22. cites 3 H. 7. 13. 


6. You cannot have a writ of error to be brought in parlia- 
ment, but of neceſſity you ought to have the King's hand and 
his /icerce for it, otherwiſe you can have no writ of error there. 
Per Coke Ch. J. 2 Bulſ. 162. Paſch. 12 Jac. B. R. Heydon v. 
Godfalve. 

7. A writ of error may be againſt the King without petition, 
tho” anciently that was uſed and was a decency ; but fince 1640, 
writs of error have been made out ex officio. 1 Salk. 264. 
1 Will. 3. Per Holt Ch. J. Anon. 

8. A monſtrans de droit /es in the Exchequer, as appears in 
SHEFFIELD'S CasE and is admitted in the Com. 186. Coke's 
Entr. 205. (tho? 26 E. 3. does not mention the Exchequer) 
for it lies in ſome caſes there by the common law, and at this 
day a monſtrans de droit /ies only in the Chancery and the Exchequer, 
except in a * ſpecial caſe. Skin. bog. Mich. 7 W. 3. B. R. in 
the Banker's Caſe, | 
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* Br. Pre. 
rog. pl. 60. 
cites S. C. 
accordingly, 
—5. P. 
Contra of 
a common 
perſon. Ibid, 
pl. 20. cites 


3 H. 7. 3. 


* A mon. 
ſtrans de 
droit was 
brought in 
B. N. be- 
cauſe the 
record of the 
cotiviction 
and ſe ſure 
were there. 


Skin. 610. Mich. 5 W. 3. B. R. in the Banker's Caſe. 


9. When a man is put out cf poſſeſhon by virtue of an ingui- 


fition returned for the Queen, and another comes and pleads his 


right, that is a diffin& rec:rd from the inquiſition; and ſo if 4 
third comes and pleads his right, that is ancther di ſtinct record; and if 
demurrer be to all, then it is determined there, or may be tent into 
B. R. to be argued and determined; but if Me be joined in it, then 
the way is to award a venire facias out of Chancery, returnable 
at a day certain out of B. R. and the record is delivered in B. R. 
by the hands of the Chancellor &c. to be there at the day of the 
return of the venire facias; but the inquiſition is never ſent 
thither ; but the party comes into Chancery and complains of 
his being aggrieved by the inquiſition, and prays he may be ad- 
mitted to ſhew his right and plead againſt the inquiſition, and that 


wa mwiſlrans de driit, and all the operation of the inquilition is to 


make title for the King; and the party comes in as plaintiff, and 
ether traverſes it, or ſbecus his right conſiſtent with it, and if he will 
traverſe it he mull thew 7:tle in himpfelf. The Caſe of JEFFERSON v. 
Dawsox was part on demurrer and part on iſſue, and if there be a 
miſpleader, and a replrader awarded, that muſt be in B. R. and 
here there is ue and demurrer,and the party will not proceed on 
the demurrer, the Court will give judgment on the demurrer. 


Per Holt. Farr. 32. Trin. 1 Ann. B. R. The Queen v. Maſon. 


the inquiſition, and concludes, Prout patet per recordum inquiſitionis in filaciis curize can 


It the 1 
2% tien be 
falſified, it 
mall be ſet 
2fh4de lo far 
as to make 
way tor the 
plaintiff's 
right; and 
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if the par- 
dy's right 
can be col» 
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may ſet forth the inquiſition with an inter alia, and eyer may be crav'd of it. 2 Salk. 448. Trin. 


1 Ain, B. R. The Queen v. Mafon, 
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See 8 d). 


Priſige 75 
@ Ccujtym 
faten of 
wines of all 
ſcria, and is 
n certanty, 
Viz, tus 
tons of wine 
eut of every 
ſhip laden 
wit 20 tons 
er more; 
cane tan is to 
de taken 
before the 
maſt of the 
ſnip, and the 
other be- 
hind the 
maſt. And 
becauſe this 
cuſtom 1s 
part ef the 
merchan- 
dize impo: t- 
ed, it 15 
called pri- 
ſage. And 
tuis cuitom 
wa! p abe 
in Ergland 
by al! mer- 
cin, fe- 
ran and 
— — 
7 Fol. 163. 


— nnd 
( 555 } 
by alin 
bef-re the 
charter of 
3 E. 1. by 
which the 
King de- 
md to the 
merchant 
ſtrangers all 
pr.ſe ; nd 
in t, e ſame 
ch. ter is 


expreſs d, 


Prerogatibe of the King, 


(Q 14) IWhat ſtall 2 to the Succeſſer, or to the 


Executors. 


; 9 HE King ſhall have preſentation fallen in the time of another 
King, and not his executor. Br. Quare Impcdit, pl. 47. 
cites 7 H. 4. 25. 37. 


2. Chattel ſhall deſcend in the Caſe of the King. Br. Peti, 


tion, pl. 7. cites 7 II. 4. 33. 


(R) * Prijage. 


Lr. Rot. Parl. TH E commons pray, that as cf ancient time 
2 H. 4. 109. 
his heirs ſhould have of every ſhip laden with 30 tons of wine or 
more, two tons in name of the prile in every part of England, 
according to what was accuitomed and uſed in every port, till 
Jabn Waltham late biſhop of Sarum in time of King R. was trea- 
ſurer of England, torticuſly without authority of parliament 
made rhe butler, who then was, to take in every port within the 


ſouth aud zd, of every thip carrying 20 tons or more, two tons 


for the priſe, againſt the uſages and cuſtoms in the ſaid port 
uſed in the time of the moſt noble E. 3. or in any time before, 
and againſt the grant made in parliament the firſt time that the 
priſage was granted to the King, who then was, in great 
deſtruction, oppreiſion and ꝓ ruin of the open eſtate of the 
merchants and mariners throughout all the ſouth and wett 
parts of England; and notwithſtanding that judgment was given 
by the Barons of the Exchequer in the 16th and 17th years of 
R. 2. againſt Thomas Coſtome and others merchants of Briſtol, 
and againit Thomas Tanner of Wells, Philip Batt of Bridg- 
water, William Portman of "Taunton, and ſeveral other mer— 
chants, that they ought to pay of every ſhip carrying 20 tons or 
more laus tons for the priſe, as appears by the records of judg- 
ments aforeſaid ; whereupon the commons in the laſt parlia— 
ment held at Weſtminſter before this preſent parhament f, 
among their petitions prayed our molt dread lord the King, 
that they ought to pay their priſe of wines in the manner which 
they were uted to pay in the time of the moit ncble King E. 3. 
or in any time before, notwithſtanding any judgment given in 
the Exchequer, or other ordinance made by the ſaid treaſurer, 
or any other in the time of the ſaid King Rich. to account ot 


the uſages aforeſaid. To which petition the King who now 15, 


by advice of the Lords and others of his molt wife council in 
the ſaid laſt parliament, granted of his ſpecial grace that the 
pr ſe thould be paid from henceforth as it had been uſed kere- 
tofore, as appears by the anſwer of the ſame petition, And 
notwithſtanding the grant of our lord the King in the parlia- 

| mend 


grant was, that the King, who then was, and 


wi 
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th; 
thi 


| + 


of the ports aforeſaid, take of leſs number than of 2a tons, 
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ment aboveſaid, the deputies of the butler who now is, in every _ in con- 
*geration 


being in one ſhip, one ton for the priſe, againſt all judgments, — 
uſages, or any other ordinance made to the contrary, that it frangers 
pleaſe eur lord the King of his ſpecial grace to grant in this Ne 
oo parliament, that the butler, nor none of his deputies, the King 


enceforward take the priſe in any other manner than has been and his 
paid before the ſaid 1aſt parliament. And if the butler, or any of _ m_ 
his deputies, do the contrary, that prohibitions needful be or- cuſtom, two 
dained and granted in the cate. Anſwer, Be the uſe as it has — of 
been heretofore, and the right of the King {| ſaved of his part. meJofame 

. drow ht or 
c:uſed to be brought by them into the kingdom Fe. which ſ:i4 cuſtom of two ſkilliags is now here in 
England called “ 6utierage, and payable there by all *merchant-ſtrangers. Dav. Rep. S. b. Mich. 
« Jac. B. K. in Ireland, in the cafes of Cuſtoms. — Priſage is a cuitom due by ++ preſeriptions and 
parcel of rbe ancient inheritance of the Crown, and, that he has an inheritance in it, appears by the 
charters granted to the citizens of London and thoſe of the cinque ports, to be diſcharged thereof in 
all ports for ever. Dav, Rep. 10, a. the caſe of Cuſtoms. —lt is a royal prerogative due time out of 
mind as an incident to the Crown, but yet not infeparable : it is due tor the King's proviſion, and 
to de delivered to the King's chief butler. Per Fleming Ch. J. 3 Buiſt. 8. And per Croke J. 
Ibid. 3, This priſage probably grew from this, that the King was to ſcour the narrow ſeas, Hill. 
12 Jac, in Cate of Sir Thomas Waller v. Hanger. S. P. Mo. 832. Paſch. g Jac. B. R. Sir 
Thomas Walter v. Hanger. S. P. 2 Molloy 282. cap. $. f. 8.——1t is called butlerage, becauſe 
the King's chief butler receives it. Ibid. Priſage is the wine in kind, ard butlerage is the impo- 
ſition or other conſideration given for the wine. Mo. $33.——-++ S. P. And not by the common 
law, Per Coke Ch. J. 2 Bulſt. 253. Trin. 12 Jac. in Cafe of Kenicot v. Bogan. And by 
5&6 E. 3. it is a thing againſt common right. Ibid. 

Priſage 15 a certain taking or purveyance tor wine to the King's uſe; and the ſame is an ancient 
duty which the Kings of England time outof mind had aud received; tne manner hath been by 
taking of every fhip or vellel that ſhall come into this realm, if 10 ton, to have for priſage one 
ton, and it it contain 20 ton or more, to have two ton, (viz.) unum ante ** dolium, and the other 
deorſum paying 205. for each ton. This ancient immunity they have enjoyed as a flower of the 
Crown, and by ſome has bcen conceived not graatable away without act of pariiament, But yet in 
6 E. z. fol. 2. Caſe 15. mentions the fame to be grantable over. 2 Molloy 281. (bis) cap. N. ſ. 1. 

+ Orig. (del over.)—} Entaur les commons petitions pricront noitre tres doubt, —!| Orig. (ſauue 
celle paity./— * This ſeems to be miſprinted tor (malum. ) 


[2. 25 E. 3. Rot. Parl. N. 52. A petition by the Commons that C—_— E 
the butlers of the King ſhall not take more wine than is neceſ- cs, Abr. 
tary, and to 23 certain number of tons in every port. Quere, 81. No. 52. 
whether this was for priſage, or purveyance.] 8 

P In 
taking wines for the King, cap. 12. agrees wich the record, 


3. 1 E. 1. Clauſo Memb. 5. Certain merchants claimed to be 
of the /iberty of the five ports, and therefore not to pay priſage of 
wine, and thereupan upon ſurety their goods were bailed to __ 
them; and ibid. “ Soon after, the Barons of the cinque ports . ” 
claimed to be free of priſe of wine by preſcriptioa.] pres.) 


(. 2) Prifage. Payable, by robs oy 


1, INformation was exhibited in B. R. by W. againſt H. con- See 3 Bulſt. 
taining that King E. 3. by patent anuo 1 regui ſui, reciting 3. & * 

that whereas he had of every 10 tuns of wine imported within de argu- 

this realm one tun, and of 20 tons two tons, the one before, the ment 


R x 4 other 
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. * . y. * 1 a * . "a, . . 
And ivid. other behind the malt ; now he granted marri & civibus J. audon, 
. 3 1 f . * - 15 N % 3 o ba 1 . 7 3 3 * 
Fake . guzd rare Pre, agta ſiut /oluta de TI CIVIUIHI < : Ke Gl {({111 h;minum 


ſaid, If the Lon en Sc. George Hanger, a citizen and freeman, had wines 
8 of tie in the port and ethers von the fea and died, making the defendant, 
bis teme, his executrix, and the information charged her to pay 
fore ibe the priſage for all thofe wines. She pleaded that jhe vas a * free 
tefeatir's avoman of Lendon, ani pleaded the charter & e. upon which the 
es plaintiff demurred in law. And the queſtion was, if the exc- 
may well cutor of a citizen had the privilege to be diſcharged for the 
ee goods of the teſtator? and in this the Juſtices varied, and were 
e. 3 equally divided in their opinions. But it ſeems the better opi— 
out the nion that the executor ſhall be diſcharged. And a doubt was, if 


payment of the executrix ſhould be diſcharged as well ſor thoſe wines 


riſaze, be- : 0 = REF" i 
Fe ir, Which were upon the ſea coming to the port in the life of the 
diſcharged teſtator, as for thoſe which were in the port at the time of his 
dy the _ death. And Coke, Doderidge, Williams, and Yelverton, agreed 
isg in the . a 

= of the that the executrix ſhould be diſcharged of ſuch wines alſo, be- 
teftator— Caule the privilege goes in diſcharge negatively, and the privilege 
— C. cited runs to the wines principally, and to the perſon, and the execu- 

Oy. 67. » — 7 x 2 
in Ci trix is poſſeſſed by repreſentation of the perſon of the teſtator for 
of I«e- the goods, as appears inaſmuch as ke cannot forfeit the goods. 
moxc:% Mo. 832. Paſch. 9 Jac. Sir Thomas Walter v. Hanger. 

v. NEC W- © 

sun, as Sin Thowas WArtktn's Car, who favs it was adjudged that where a freeman of 
London import wines, and betore the landing of them he di:s, his executors ſhall not pay priſage, 
althoꝰ the executor was nota freeman; which Doderidze J. alſo affirmed, 

If a citizen has a factor beyond ſea, who has ſold all the commotities, 2nd converted them into 
money, and then the citizen die, and after the factor ouys other goody with the money, thev ſhall 
not de diſcharged of priſage, becauſe the teſtator was never poſſels d of them in his life. And lo it 
ſhall be (as war ſaid at the bar by Yelverton that) if executor trades with the fteck of the teftator, ard 
imports good”, he ſhall pay priſage. Per Dy eridge ]. quod fuit conceſſum per Coke Ch. J. Roll. R. 
143. Hili. 12 Jac. Oy 5 dy name of tre Kine v, Hanger, 

A free so man. is within the charter; per Doderidge J. and per Coke, eit is of an apprentice in 
Lerdæn. Roll. R. 316. Hill. 13 Jac. in Spencer's Cale. 


Bythiczrmmt 2. But it was reſolved by all, that the charter made majori 
GS, & civibus, ſhall nt enure to the bedy politic of the city, but to the 
they nal Particular perſons of the corporation; becauſe the words are 
ben bere- (quod nulla priſagia ſoluta fint de vinis civium & liberorum 
eee hominum), which makes the patent in fruit and execution to be 
in > nztu- applied to citizens and freemen, and not to the wines of the 


tal coparity; body politic of the city. Mo. 833. In Caſe of Sir Thomas 


8 en Waker v. Hanger 
11 Ut 7221 
th.s Freut 


3" the ch of Tonden trade in their politick capacity, they ſhall rot be privileged from priſage within 
this prtent: for this vas“ not the intent of the patent; per Dederidte J. and this divertity was 
gra her Yeiverton follicner, who argued for the K ing. And it was agreed per tot. Cur. that 
every citizen fal ave advantage of this charter in his natural capacity. Roll, R. 142. Hill. 


12 Jac. B. K. S. C. by name ot the King v. Hanger, 


ca. * 3. It was likewiſe reſolved by all, that he, who is “ civis, & 
2 5 liber homo to take bencſit of this privilege, ought to be free of the 
A and City, end 04/9 an inhabitant within the city, and allo to be a pater- 
„ e fomilias awithin the city; for one may be free of the city and not 
ind Civis, as if lia removes and lives elſcwhere, and he may be a ci- 
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: tizen 
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tiren by habitation and yet not ſree, and he may be a citizen and citizen of 
London! but 


free, and not a houſe-kceper ; and in all theſe Caſes he thall not ;? n 
have this priviledge. Mo. 833. In Caſe of Sir Thomas Wal- are jamily 


ter v. Hang zer. | * was ut 


Brijeel; 

and therefore jt was adjudged that he was not civis within the patent, to be diſcharged of priſage, 
becauſe he was not /ub, ect ta ſcot and let. Roll. R. 148. in Caſe of the Ki: g v. Hanger, cited by 
Coke Ch. J. and agreed per tot. Cur. as Trin. 4 H. 6. inter communia placita in . Rot. 14. 
S. C. cited by Croke J. 3 Bulft. 4. in Cuſe of the King v. Hanger, as 4 H. 6. Knowls's 
Caſe. S. C. cited by Doderid Age J. Ibid. 16. in 8. C. — So if he be a Salons and freeman of 
— and dwells there as 44. Iger, but keeps no boufe, this charter of diicharze ſhall not extend 
to him, Ibid. 16. cited by Doderidge J. as adjudged in the Exchiequer. Hill. 43 Els Rot. 22. in 
Cale of Sacheveril and Snede. Same cafes cited 2 M olloy 282. (bis) cap. S. . 4 5 —Ccke At- 
torucy-General put this difterence ot citizens, viz. that there is 4e mine, a ei zen re, and a 
citizen re & . re. But it was reſolved that only the citizen re & nomine, viz. he who is a free. 
man of London, and is alto an inhabitant, and pays ſcot and lat, tnall be free of priſage by the ſaid 
caaiter, Dav. 10. b. Mich. 5 Jac. B. K. in Irclaud, in the Caſe of Cuſtoms. 


4. The charter extends to the goods of which à citizen is fole yp per 
exwner; for if a citizen has goods jointly or in common with ano- x. _— 
ther wha! is no citizen, there priſage ſhall be paid for all the jhat! have 


goods; for otherwiſe the ſtranger thall have 1 ot this pa- the benefit 


U nl ot this char- 
tent againſt the intent of the King. But if 7ws9 cit;2e115 have goods b 


Jointly or in camman, they ſhall be diſcharged. Per Bode J. be the intire 
and this diverſity was agrezd per Coke Ch. J. Roll. R. 142, owner; for 
143. Hill. 12 Jac. B. R. The King v. Hanger. 1 


10 has 
| goids in 
7. Age, ſhall not have the benefit of this charter, becauſe he has only a ſpecial property ; nor if a 
Citizen pledges goods ts anther, he ſhall not have the priviicre of thoſe goods, decauſe he has only 
the general property, and not the entire property; : and this diverſity was alſo agreed per Coke 


Ch. J. Ibid. —And per Doderidge, he who hal have benent of this charter, ug te baue the true 


. property at the goods; for it a ftrange r brings in Ls d:.ere, aud them ton Cen, is the intent 


tha' be þb 1d fell him again te him after the un.uadirng, he hall pay priſae e. Allo he who ſhall 
have benefit of this charter ought 19 Continue proprietor or the goods, A ut alteration of the pro- 
peity or diſavility of bis perſon, otherwiſe he ha no: be diſcharged ; as it before it is unladen, and 
after it is come ia, he be distranchiſed; for there the perlun is ditabled by bis vn at, and there- 
fore ſhall not have bencht of this patent. And all this was agteed per Coke Ch. J. who ſaid that 
he, who would have benefit of this charter, ought tu have proprium in the goods quarts modo. 
Ibid, —And per Doderidge J. So it he /e/!s en te anther, he ſhall pay prifage. Thid.—3 Bulſt. 17. 
§. P. per Doderidge J. and agreed by Coke Ch. J. Ibid, 23. in S. C.—Caich. 33 &c. S. C. 


5. It ought to be a merchant who ſhall pay N for if a Calth. 33. 
man brings wines over the ſea here ſor his own uſe, and not “e. S. C. 
to ſell again, without doubt he ſhall not pay priſage. Per 
Coke Ch. J. Roll. R. 145. Hill. 12 Jac. in Cafe of the King v. 


II. any ger. 
If a fore: ener brings a ſhip laden with wines into the port of SP. 2 Mol- 


lov. 282. 
5 a and then makes a citizen his executor, and dies, he ſhall cap. © "i 


not have benetit of this immunity from payment of priſage for 8. P. A 
theſe wines, becauſe thev are not bona civium. 3 Bulſ. 7. Hill. o Af a ei- 


12 Jac. In Cafe of the King v. Hanger. — 


hath wines 
abroad coming into England, mars a foreigner his executor, ard dies, and after theſe wines return 
home; now tho” theſe wines are aſſets in the hands of the exec Aitor, and are in appellation the goods 
of the firſt citizen, yet they are j not ] ſuch wines as are capable of the diſcharge of priſage within 
the charter. Calth. 33. &c. in . 


3 | 7. If 
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7. If one, at the time that he fraighteth, be nat a citizen in all 
degrees, ii afterwards, before the return of the ſhip, he be in- 
abled in every reſpect, yet he ſhall not enjoy the benefit of the 
charter, inaſmuch as he was not ſo at the time that the ſhip was 
ſeat abroad. Calth. 33. &c. In Caſe of Waller v. Hanger. 

5. C. cited 3. The King granted te a Venetian merchant 79 be quil of all 


. e Ch. - . . a 
= 1 abun cuſtoms, 22 tes and impeofuticns, and of all other ſuns of money due 


14 Car. 2. and payable for wwheat/cever merchandizes t9 be imported &c. and 


in Scacc. that he ſhould be as free os the eitizens of Lond:n. He is not hereby 

3 - diſcharged of priſage, becauſe priſage is nat ſpecially exprefſed in 

Travers, the ſame grant. Dav. Rep. 17. a. cited by the Lord Ch. 
Baron, as adjudged in the Exchequer in England. 

L 558 } 9. Aftranger hall pay butlerage but not prifage, and an Eng- 
liſnman ſhall pay priſage but not butlerage, and a citizen of 
London thall pay neither of them; per Coke Ch. J. 2 Bulf. 
254. Trin. 12 Jac. in Cafe of Kenicot v. Bogan. 


See (R, 2) (R. 3) Priſage ; payabie in what Caſes, &c. 


1. 1 H. 8. cap. FN. that citizen of Landon, er other ſub ech 
5. ſe. 6. © inhabiting the cinque ports, ar ather, being free 
of Priſage or butlerage by grant, cuſizm, or etherawiſe, ſhall cuſtom 
wines of any perfon not free of priſuge or britlerage, 
S. 7. If ary do fo, he fhall forfeit to the Ring the acuble value of 
the priſage. 
2. If wines ſhould be made in Eugland, as in times paſt they 
have been, and they ſhould be tranſported from one port to 
another to be ſold, no priſage ſball be paid for them. Calth. 33. 
&c. in Caſe of Waller v. Hanger. 
Se wherea 3. Bill was preferred in the Exchequer for priſage againſt 5. 
2 ; Who had imported nine tens and a half of wine, in which cate it 
we Jets laden was argued that prifage ought to be paid as well as if there had 
e the ſare been 10 tons; for otherwite merchants will import but fuck 
e ee quantities in every veſſel on purpoſe to defraud the King; to 
impor:es that it is fraud apparent. The defendant in his anſwer deny'd 
iro the the fraud without any proof. And upon thewing of prece- 
mon pot dents, viz. 11 May 15 Car. SIX WII EIA WAI A and others 
thit of Hutt v. DERKICKE, and Paſch. 6 Car. and Mich. 9 Jac. Six 'FroMaAs 
10 tons and WArllER v. Poor, and 16 Jan. 13 Jac. SINGLETON v. GaM- 
ONES Mox, and 28 June 8 Car. iR WilLLtam WALLER v. ATEINS, 
wines. the in the books of decrees in this Court (by which it appeared 
Chief Baron that the Court had declared ſuch importations apparent fraud 
e without proof, and declared againſt them, and gave natice ac- 
facie thi; cordingly to all merchants in all ports of England); and alſo 
ond be upon view of an ancient account in Mich. 16 E. 3. in this Court, 
e ot priſage taken upon the importatian of nine tuns only in a ſhip 


aud, be- 6 2 . 
98 import. Called the Trinity of London; the Court declared this to be 


5D . 
ta from 11 fraud apparent, and decreed priſage to be paid, but if under 
2 e vie tuns be imported, no pritage is due, as was agreed by the 

. Ez Court, 


* 
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Court. Hard. 56, 57. Paſch. 1656. in Scacc. Attorney Ge- place, and 


: g at the ſame 
neral V. Shirt. time in ſes» 


| veral veſ- 
ſels, and conſigned to the ſame merchant, and belonging to the ſame owner, unleſs there be ſome 
proof to the contrary to diſprove theſe preſumptious, as that one veſſel was not ſufficient to import 
all, or was almoſt laden betore, or the like; et adjournatur. But afterwards the Court held it to 
be fraud upon the ſaid circumitances. Hard. 218. Mich. 13 Car. 2. in Scacc. Sir William Waller 
v. Topham. 

It nine tunt only be imported, priſage has very rarely been allowed without apparent evidence, 
and proof of a fraud. But where % than nine tuns are imported, priſage is never paid, and as it 
is an equitable conſtruction againſt the letter of the law that nine tuns and half ſhould pay priſage, 
ſo by equity it ten tuns be laden, and by leakage nine tuns only are really imported, no priſage is 
to be paid; tor here is equity againſt equity, which mutt take place againtt the King as well as for 
him, Per Hale Ch. B. Hard. 477. Hill, 19 & 20 Car. 2. Attorney General v. Horſham. 


4. A merchant imported a large quantity of wines into Bf a ſhip 


Priſtol, and for not paying priſage an information was brought, _ hn 

He pleaded that, at the time of imporcation, and long before, he citizen of 

was, and till is a citizen of London, and that E. I. by charter L_ in- 
granted lo the citizens of London, that no priſage ſhould be taken of exemptions 
the awines of the citizens of London againſt their wills, but that they from pay- 

ſhould be quit theresf for ever. Upon this the queſtion was, if my prog 
priſage ſhould be paid for citizens wines out of the city? And 4 %. * 
decreed that priſage be paid; for the grant being by indefinite ae. . 
words do not import an abſolute univerſality. Hard. 301. to | 559 J 
311. Mich. 14 Car. 2. in Scacc. Sir William Waller v. Travers, f-rced int 


any other 
ort. In 

ſuch a caſe a citizen ſhall enjoy his privilege as well as if the ſhip had arrived in the port of London. 
Per Hale Ch. B. in Caſe of WALLEAV. T&AVERS, and faid it had been fo held 25 E. 3. 


5. If a foreigner arrives with a ſhip laden with wine at a port 
with an intent to unlade, and before the goods are entered, or 
bulk is broken, he ſells them to a citizen, priſage ſhall be paid not- 
withſtanding ; for it was never the King's grant to diſcharge a 
citizen in ſuch a manner. 2 Molloy 282. cap. 8. 1. 6. 

6. If the King diſcharges ſuch a ſhip of J. S. being at ſea, parti- 
cularly naming it, from payment of priſage, and he dies before 
the ſhip arrives, no duty can be demanded. 2 Molloy 282. cap. 
. J. 

7. The cinque ports are diſcharged of priſage; yet if a citizen 
of Saliſbury ſhould confign wines te be delivered and unladed at. 
Dover, the bare diſcharge of the goods at that -port will not 
acquit the importer from the duty; for it is not the party's im- 
portation, but his domicil, that qualifies him for the benefit of 
his immunity, 2 Molloy 284. cap. 8. f. 11. 


(R. 4) Priſage; Payable at what Time, and how, 


J. SIR J. Y. farmer of the priſage of wines in Briſtol, com- 
plained that the citizens and merchants of Briſtol refuſed 

to allow him his priſage, viz. one tun before the maſt, and 
9 another 
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another behind the maſt, ſuch as he would chooſe, but would 
give him vinegar for wine, and the veſſels are not full. Per 
Moriſon, he ſhall have his eſeizn, and the ciſfemer is to be 
blam'd ; fos he ot nat to make entry of any ⁊uines b. fore the priſe- 
wine be n ; for then the wines are Torſcit. And there is 
an allowance of 10 tuns in 100 tuns for leakage, therefore the 
merchant ought to empty his veſſels to the butler; and ſo he 
ſaid it was uſed at Hull where he was under butler. By which 
the Court wrote to the merchants to permit him to chooſe his 
wines, and to empty their veſſels. Sav. 33, 34. ich. 24 & 
25 Eliz. Sir John Young's Caſe. 


Tf the mer- 2. If a merchant imports 2 o tuns of wine, tho' he unlades ny 


hant at a „ 
ien er four tuns, vet the King ſhall have his whole priſage, 


lade but one Viz. two tuns; for if the bulk (as Fleming Ch. J. termed it) 
8 2 \. be once broken, it is ſuſhcient to the King to take all his 
order there Prilage; adjudged per Cur. And ſo it appears to be by infinite 
mall ſ:iſe all precedents in the Exchequer. Yelv. 200. Hill. 8 Jac. B. R. 
his pritzze Kenicot v. Bogan. 

there im- 

mediately; for otherwiſe the merchant by frhud may conſtrain the officer to travel from port to port 
all over England, which ſhall be inconvenient. Ibid. —2 Bult. 250. to 284. Trin. 12 Jac, S. C.— 
S. C. cited 3 Bulſ. 4. Hill. 12 Jac. B. R. in Cafe of Waller v. 1 Molloy 282. cap. 8. 
ſ. 3. cites S. C. 2 Molloy 253. cap. 8. i. 9. cites S. C. 


my be 3. Priiage is nt a compleat duty till the qvine is arrived at the 
3 ne} part, but the duty commences as ſoon as the wine is ſhipp'd, and 


ing of the paſſing upon the ſea. Reſolved Mo. 833. Paſch. 9 Jac. B R. 


in Caſe of Sir Thomas Waller v. Hanger. 

not d-torez 

fer before breaking they may depart without paying any pr ifage. Cited by Fleming, Yelverton and 
etlie;s, to have been adjudged in the Exchequer, an ! afumed in error. Roll, K. 140. Paſch. 12 Jac. 
B. K. in Cale of the King v. Hangei.—-0S, P. per Croke J. 3 Bulf, 5. in S. C,—S, P. 


Caith. 33. &c. in S. C. 


2 Molloy 4. It was held per Cur. that tho' in point of prerogative there 

234 (bis) is due to the King one tun before the mait, and another behind 
cap. 8. f. 9. 

des S. C. the mait, yet it is not neceſſary that z7he King ſhould take his 

duty in fuck form, but he may tale which two tuns he pleaſes ; 

L 560 } for otherwiſe this tun before the maſt may bv the ſubtilty o the 

maſter be tranſpoſed to be the third, tenth, or laſt tun in the 


ſhip. Yelv. 200. Hill. 8 Jac. B. R. Kenicot v. Bogan. 


(R. 5) Priſage. Subject to what Charges, &c. 


ING Charles 1. granted to J. S. and his heirs the duty of 
priſuge of all wines imported to hold diſcharged of all aids and 
taxes. The queſtion was, whether J. S. ſhould pay tunnage for 
this upon the 9 & 10 W. 3. cap. 23. The duty of tunnage was 
firſt impoſed by 12 Car. 2. cap. 4. viz. 41. 10s. on all French 
wine; then comes 1 Jac. 2. cap. 3. and impoſes 81. a tun, 
with a clauſe, that grantee of the priſage ſhould pay the duty 
then comes 7 W. 3. cap. 20. which impoſes 251. a — ; 
after- 
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afterwards comes 9 & 10 W. 3. cap. 23. which impoſes over 
and above a duty of 4l. 108. to be levied as it was by 12 Car. 2. 
It was adjudg'd in the Exchequer, that the granice ſhould not 
pay this duty of tunnage. Upon error brought, it was inſiſted, 
that it was an ancient royal revenue, and if the Crown held it, 
the Queen could not pay tunnage out of her own prifage, and 
that the grantee ought to have the ſame privilege, eſpecially be- 
cauſe it was granted with this immunity. But it was reſolved in 
the Exchequer Chamber by cight Judges, that immediately upon 
importation this duty of tunnage attacl''d upon the wine, and the 
grantee receives whatever part he takes for priſage charg'd 
with the duty. For it cannot be imagin'd, that the law meant 
to raiſe this duty on the people to enrich a private man, which 
would be the effect, if he might have his priſage cuſtom-free; 
and he paid the tunnage impoſed by all former laws. It is true 
if the priſage had remained in the Crown, it could not have been 
paid by reaſon of the unity of Paſſeſſion, it being abſurd that it ſhould 
be chargeable with a duty to itſelf ; but zhis exenption ig only per- 
ſonal, and the duty revives when priſage comes to a ſubject, 
who may pay it to the Crown; as where a parſon leafes his 
glebe. And the clauſe of diſcharge could extend only to the 
tunnage then in being, which he, tho' King, had himſelf, and 
not to what he had not, but might be given to his ſucceſſors. 
And the judgment was reveried. 2 Salk. 617. Hill. 8 Ann. 


Paul y. Shaw. 


(S) King. ya Things the Ring may db. 


£ Fa [HE Pope ſent to E. 1. to have annuum cenſum, in quo 

Roman eccleſiæ ratione regni ſui Anglie pro ofto prædictis 
annis tenetur Sc. To which the King antwered by lus letter 
to the Pope, that the parliament was ditlolved before that it 
could be determined, and ſaid, Quad fine prelatoribus & proceri- 
bus communicato conſilio ſunctitati veſire ſuper pradicta non peſſumus 
reſpond. WO jurejurands in COFIRGHENE neftra Prefiito Jimi obfiritt 
ue jura regui neftri ſervalimus illibata, nec aligued, quod diadema 
tangat regui ejuſdem, abſque ilorum requiſito cenfilis faciemus. 


3 E. 1. Rot. Clauſ. Memb. 9. 40 E. 3. Rot. Par. N. 7. The ſpe- 


cial cauſe of the ſummons of the parliament was to have, advice 
what anſwer ſhould be given to the Pope, who had ſent to the 
King by proceſs to have the annual tribute of 1000 marks by 
force of a deed, which he ſaid King John made to him in per- 
petuity to do him homage for the realm of Englard and Ireland, 
and to render to him the ſaid annual tribute. To which it was 
unanimouſly anſwered by the Lords and Commons, that Ring 
John nor any other can put him nor his ralm in ſuch fubjetion 
without their aſſent, and as it appears'by ſeveral evidences, that 
if this was done it was done without their aflent, and againſt. 
his oath in his coronation, and that if the Pope attempt to make 


the 
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the King do that which he claims, that they would reſiſt, and 
oppoſe | him] with all their puiſſance.] IS 
2. The King cannot record a ſurrender of land or letters pa- 
tents made to himſelf extra curiam, but it ought to be before 
his Chancellor cr ſome other authoriſed, Br. Recognizance, 


pl. 19. cites 2 E. 6. in Colpeper's Caſe. ] 


) What Things the King may do [or grant] by 
EO, | Prerogative. 


See (E. a). 


Note, that [1, T HE King can nt alter the courſe of deſcent. 49 E. 3.4 


cuſtoms are 
good of 2 
cient de- ; 
meſre, borcugh eng'iff, gavelkind, deviſe of land 6y teſtament Ec. and yet the King cannet grant 
thoſe things by his patent; quod nota, per Littleton in precipe in capite, quod nullus negavit. Br. 
Prerogative, pl. 103. cites 37 H. 6. 26, 27. 


49 All. 48. 


See the note [z. The King can not grant by charter that land ſhall be de- 
on Pl. 1. partible where it deſcends to one ſole heir by the common law. 
| 49 E. 3. 4. 49 Aft. 8. | 

See the note 3. So the King can not make land deviſzable by his charter. 
=p. 49 E. 3. 4. 0 A. 8. 

S. P. For [g. Ss the King can ut grant to a man that he ſhall hold his 
ns _ lands after his entry ints religion and profeſſion ; becauſe it is con- 
King can- trary to the common law of the land, and the heir [is] inherit- 


not —_ able by his entry into religion. 11 H. 76. per Till.) 

the laws © 

the land by their bull of diſpenſation nor grant. Br, Prerogative, pl. 15. cites 11 II. 4. 3.— 
The common law hath ſo admeaſured the prerogative of the King, as he cara; take or prejudice the 
inveritance of any. 2 Inſt. 36.—5, P. 2 Inſt. 63. 


5. 4 E. 1. Rot. Cart. Memb. 3. Part 17. Ad regis 2 
nis peteſlatem pertinet & officium, ut partium ſuarum leges 

ſuetudines, quas juftas & utiles cenſuerit, ratas habeat, & obſervart 
faciat inconcuſſas ; illas autem, gue regni robur diminuere potius quam 


augere aut canſervare videntur, abslere ronvenit, aut ſultem in melins 


S - 
commutere ; at the inſtance of John of Cobham he ouſted gavel- 


kindam as to thoſe lands &c.] | 
The Kies [6. The King can n grant to any that he ſhall not be implead- 
trat ed, and if he makes ſuch grant it will be void. 8 H. 6. 19.] 


that it a 

ma' does a | 

treſpaſs to me, that I Fall not bave afion againſt him. Dav. Rep. 75. a. cites 8 H. 6. 19.— 
Or that a man ſhall S bis own judge. Dav. Rep. 75. a. cites 8 II. 6. 19. 


Put the [7. If a man is indebted to me, and the King grants to him 
4 ſhall nat have aftion againſt him, it is void 8 H. 6. 19. 


privilege 

bis drbtor : 5 

that none ſhall have execution againſt im 1:1] the King be ſatisfied, Br. Prerogative, pl. 105. cites 
F. N. B. fo. 28. N 


The King 8. The King cannot grant to another 13 hold pleas according 
ta the courſe of the civil lau; for the King can * nt alter 3 
: þ 8 X 4. 


yh ; chars 
ler cane. 


2 


Cole 


e 
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8 H. 4. in Agar's office, where ſuch grant made to the univer- be come 
ſity of Oxford was held void by all the Juſtices of England. — 4 


Cited by Coke. J right of in- 
| heritance, 

ich they hawe in the common lat per Gaſcoign. Br. Preſcription, pl. $2. cites 6 

8 H. 4. 19.—5. P. nor change a law. Br. Prerogative, pl. 18. cites 14 H. 4. 9.— U 502 ] 
S. F. Jenk. 97. pl. 88. cites 8 H. 6. 19. He can neither alter his temporal nor his eccleſiaſtical 
laws within this realm by his grant or commiſſion. 12 Rep. 19. in the Caſe of the Hi ch Cou- 
M1$510NEKS, Cites 5 Rep, Cawdrie's Cafe, —The law and cuſtoms of England cannot be changed 
witheut an att of parliament; for they are the inheritance of the ſubject, of which he cannot be 
geprived without his aſlent in parliament, 12 Rep, 28. in Caſe of the Oath ex officio. 


[9. The King cannot grant by patent a Chancery to another; The King 
for the common law is the inheritance of every man, and the — — 
King cannot prejudice any in his inheritance. BI. 5 Ja. B. be- Equity by 


tween Andrew and Webb, per Curiam. ] his _—_ 
or commits 


ſion; but he may make Courts of common law, and the trial {tall be by jury. Jenk. 285. pl, 18. 
cites Trin. 10 Jac, Archbiſhop of York's Caſe, 


[10. The King cannot grant that the council of York ſhall bald The Crown 
plea by Engliſh bill of an obligation or matters triable at common law ; 7% 2 
for he cannot alter the law which is the inheritance of every pleas ts pra- 
man. M. 10 Ja. between Guy and Sedgewick and the Bijhop of cc fecuns 
York, per Curiam.] ms 


s nict 12 proe 
cred Ly ether laws; for that would be to make new laws, which the Crown, as being but one branch 
of the legiſlative power, cannot do. Admitted per Cur, 10 Mod. 126. Hill. 11 Ana. E. R. Uni- 
verity of Cambridge's Cale, 


[II. 7 E. 1. Rot. Pat. Mem. 13. fo. 10. Commiſhon in 
quamplurimis comitatibus ad inquirendum, qui dicebant 
regem inhibuifſe, ne quis blada ſua meteret, vel prata ſua falcaret ; 
& quod omnes tales fine dilatione in priſona cuſtodiantur donec- 
authores ſuos invenerint, & tunc liberent & autores in priſona 
cuſtodiant donec pro deliberatione eorum mandatum habuerint 
ſpeciale.] | | 3 

[12. 28 H. 8. cap. 17. Poꝛver given to the ſucce/hr of the King dee pl. 19. 
at his age of 24, 10 repeal by his letters patents any acts to 
which he aſſents before the ſaid age. 

[13. Rot. Parl. 15 E. 3. Memb. 2. N. 14. it is prayed, that Prynne's 


the election of the great othcers of the King, as Chancellor, Trea= Fps. — 
ſurer, Sc. ought to be in parliament.] No. 14. 
That they 


be choſen in open parliament, and that they be alſo per ſworn to 55ſerve all lazy as aforeſaid, 
The King by his prerogative may make a ſheriff without the uſual election, notwithſtanding any ſta- 


tute to the contrary. D. 223. pl. 35. Mich. 5 & 6 Eliz. Anon. | 


[14. Rot. Parl. 15 E. 3. Memb. 2. N. 14. it is prayed, that 2 
divers commiſſions to inguire of the Chancellor, Treaſurer, and other Abr 1. 


great officers be repealed; becauſe ſuch have not been uſed to be No. 14. 


granted without aſſent of the parliament. ] | * TO 
comm. 


bons whereby ſundry men have been fin'd by the commiſſioners outragiouſly, may be revok'd and 
new granted to other. 


(15. If 


OY EET. IEEE ICY 


—— — 


” 
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__ Prerogative of the King. 


(15. If a man be attainted of treaſon of record, the King cant 
reverſe this Judgment without le gal proceſs, but he may pardon and 
reſtore the forfeiture. 29 E. 3. 25. ] 

(16. The King cannot give to me powwer to cuff ancther of hit 
land. 29 = 3.25 ] 

— 117. lt / ants by reaſon of their zenures ought to collet my 
Fol. 165. rente, the King cannit diſcharge any * der of this collection; 
S—S— becauſe it is my inheritance. 21 E. 4. 47. by Redmain. 

18. 15 E. 3. among the ſtatutes at Ye the King revoked 
by his l: . vith the aſſent of earls, barons, and ather proud 
mon of his realin, certain flatute made before in the ſaid year, be- 
cauſe they were againſt the cuitoms.of the realm and his pre- 

L 563 J] rogative royal, and aſſented to them by him by way of diſlimu— 
lation in cafe of neceſſity, and the ſaid ttatutes have been repu- 
ted as repealed ever ſince; for in another ſtatute in the ſaid year 

cap. 7. it is faid by the Lords and Commons, and that it pleaſe 
the Kino o 15 ber} rm the grace which he has Pre omiſed ts great men 
in right 75 be attached and umpriſened 1 now in this parliament, which 

"NETS refers it to the ſaid ſtatutes fo repcaled, cap. 2. Vide this Rot. 

Corr Ree. Parl.“ 17 E. 3. n. 23. This is repealed by a tpecial ſtatute, vide 

Abr. 38. the Roll of Parliament, by which it appears that the King never 

No. 23. afſented fully to it. Quere. Vide Rot. Farl. 15 E. 3, N. 6. J.] 

[19-20 8.17. It was enacted that the Kin gs of England, 
after their ag e of 245 thould have e power to repeal any latute to 
be [made] in time of any King Leere his age of 24. But in 1'V. 
6. 11. this is repealed; ; but beate given ts make ſuch ſtatutes 
void from the time of the revication made, and not ab initig, with 
this proviſo, Privided always, and be it enacted, that n Ru of 

this realm ſhail have auth: rity, power, or prerogative 5 repeal ny 
ac! of parliament or ſtatute that fliall be made in the time of any 
Ning before the ſaid age of 24 years, ather than ſuch as be or ſhall 4 
awe in his 6wwn time, any thing above-mentioned to the contrary 
in = wite notwithitanding. | 

The King The King may diſcharge or annul a commiſſion of cyer and 

3 1 ter ee but He can et delay, diſcharge, or ſtay the proc ceedings 

commenc'd of juſtice between the ſubjects by any mandate under the great 
by a ſub. _ or privy ical, the commiſſion or patent of the Juſtices being in 

« fabiect force; but ke may in his own 25 Jenk. 9. pl. 16. cites 

without ſpe= 12 Aſſ. 21. | | 


Gal can 


concerning the publick good, By the ſudges of both Benches. Jenk. 133. pl. 71. cites 13 E. 4. 8. 


21. The Kin g may grant writ of avarrantia die: to any 
perſon, who al have his default for ane day, be it in plea of 
laud or other alin, and be the-caute true or not, and this by his 
prerogative z quod nota. Er. Prerogative, pl. 142. cites F. N. B. 
fol 17 

22 The jubjes appeal cannot be taken away from him fer 
rape, murder, felony, cr robbery, by any pardon granted by the 
King. Jenk. 307. pl. 83. cites 2 H. 7. 9. D. 59. 93. 323. 
Stamf. 102. Hob. 146. 7 Co. Caſe of Monopolics. 


23. The 


boos 


„ 


Prerogative of the King. sz 


23. The King, though he be not party to the record, yet ſhall In judgment 


» 1 . 5 of ] h 
he take advantage of the efloppel ; for he is ever preſent in Court. King him. 
2 Inſt. 29. - 

ways preſent 


to miniſter juſtice by bis Judges in his Courts of Juſtice, according to his kingly office, to all hig 
ſubjects, ſecundum legem & conſuetudinem Anglia. 2 Inſt. 549.—S. P. 2 Inſt. 55.—S. P. 2 Inſt. 
z3t.—The King himfelf by the great charter 25 protumed in law to fit in Court, 2 Infi. 269, 


24. The words of the ſtatute of 1 R. 2. cap. 12. are, unleſs it 
be by writ or ether command of the King; and it was reſolved by all 
the Judges of England, that the King can arreit a man by any 
commandment but by writ, or by onder or rule of fame of his courts of 
juſtice where the cauſe depends, according to law. 2 Inſt. 186. 
25. If the Aing's goods be Nwreck'd, and caſt upon ground The ſubjeR 
where a ſubject has wreck of the ſea, who ſeiſes the ſame, the hall not 
King may make his proofs at any time when he will, and is not _ N 


confined to a year and a day as the ſubject is. 2 Inſt. 186. agalnſt the 
| King. Pl. C. 


242. b. Trin. 4 Eliz. in Caſe of Wyllion v. Ld. Baikxley.——Ss of gouds of the King waived, or 
eſtrays. Ibid. 


26. The King being a body politic, cannet command but by 
matter of record; for Rex pracipit & Lex præcipit are all one; 
for the King muſt command by matter of record according to 
law'. 2 Inft. 186. 
27. Huſſey Ch. J. reported, that Sir John Markham ſaid to DJ 564 ] 
King E. 4. That the Atng could net arreſt any man for ſuſpicion 
F treaſon or felony as one of his ſubjects might; becauſe if the 
King did wrong, the party could not have his action: if the 


King commands me to arreſt a man, and accordingly I do arreſt 


him, he ſhall have his action of falſe impriſonment againſt me, 
albeit he was in the King's preſence. Reſolved by the whole 
Court in 16 H. 6. which authority might be a good warrant for 
Markham to deliver his ſaid opinion to E. 4. 2 Inſt. 186, 187. 

28. The King for his pleafure may a/reft the avsods of any Ses purvey- 
ſubject, and he thereby hall be ſubjedh to the law of the foreſt ; ance, * 
and he may take the provijion of any man by his purveyor for his 


own uſe, but at reaſonable prices, and without abuſe. And the 


King may take vines for luis proviſion, and alſo timber for his 


thips, caſtles, or houſes, in the wood f ary ran, and this is for 
public benefit; per Baron Clark. Lane 23. Mich. 4 Jac. in 
DCacc. in Bates's Caſe. 

29. A ſubject may gain a title agalnſt a ſubject b; diſeiſin and e P. 5 
a deſcent; but the King cannot; for he can“ do no wrong. = p. *: 
Jenk. 177. pl. 57 Intt. bS1,— 

; The prero- 

tative of the King can mor do a tort to the ſubject. Dav. Rep. 75. a. cites 13 B. 3. . 6. 35 KS 
29. b. 5 Coke 55. b. Knight's Caſe.—S. P. Jenk. 133. pl. 71.——5. P. Jenk. 204. pl. 28. 
S. P. Jenk, 312, pl. 96.—S. P. 10 Mod. 5.—S. P. And this maxim takes away the diſcontinu- 
ance of the reverſion of a ſubje depending upon an eitite tail in the King where the King's grant 
dy his patent of land in tail paſſes it in fee; tor that is a wreng, Jenk. 308. pl. 84. Every dif 
continuance is a tert, which the King cannot do. PI. C. 233. a. per Southcott.— The King can ot 
be a uſurper of a church upon a preſentment by lapſe where there was no lapſe ; nor can he be a 
¶ Heiſor of land. Reſolved by all the Judges. Jenk. 244. in pl. 28. 
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564 Prerogatibe of the King. 


. . 3 The King *. can make a corporation, Jenk. 270. pl. 88. 
ep. 23 
in Sutehn Hoſpital" s Cale cites 49 F. 3. 4. . 49 Aff. 8. Ju he may make ene c:rpo- 
ratiun Gat of anifOrr. ani th inn ftand, Jenk. 270. pl. 88. Ard he may give power 
to a /', 17 (0 nume e PGIA en; and WHEN It is named, it is th: King's cuiporations Jeaks 
7c £1. 88 

The Ng may erect griddam mereatoriam i. e. a fraternity or ſocicty, or incorporation of 
mercia*t-. © Kep. 125. il. 7 Jac. in Cate et the City of London. L. . K. 144 


E.tes S. C. 


31. A bargain and. ſale by the King D- wh confederation to a 
cor heration is go, d. altho' the Ning cannot und ö ſciſe to the uſe 
0 another. tor 270. PL. * 3. 

8 "Hs 


32. Regularly the King by his commiſſion may authorize 


whom be pleaſe: ia execute an ad wy aarliament. 2 Hawk. LI. 


Cr. 37. cap. 8. . 28 

33. It ſeems that the King himſelf cannot {2 in /rdgment upon 
anv dans 1 becauſe he is one of the Parties to the ſuit. 
2 Hawk. FL Cx.:2. ep. 2. 

34. It ſeems to be elearly * that the Zing cannot give 
any addition F juriſdiction to an 6711 Court, 2 Hawk. Pi. Cr. 2. 
cap. 1. f. 2. | 


(T. 2) Prerogative of the King in general. 


"2 E prerogative of the King Hall net prejudice any. Pl. C. 
487. Mich. 17 & 18 Eliz. Nichols v. Nichols. 
The King may 1 r his writ of 4 art impedit in a fereign. 
county, if he W.! 11. Ur. Prero. zative, pl. 115. cites 4 QF. 2. 0. and 
Fitzi 1. Brief 7 725 .—Eut Brook avs QUILT At this day. 


- & * | 
3. The King ihall not be amerced, nor nauſniteu. Br. Prero- 


gative, pl. 100 cites Fitzh. Brief 898. H. 26. . 3. 

4. Ihe cwrit of the Ring fall nit abite for jaije Latin. Er. 
Prerogative, pl. 114. cites 28 E. 3 3- 97 and Firzh. Eric 429. 
— hut the contrary was * there, pl. 910. 29 E. 3. 44. 


—_ 


I The King is net bound by eſtappelt; nor by * recoveries had 
. Rad & 34 ſtrange 7 ; nor by the fund. men: juris Ction of courts, 


e as appears 38 Afi. 20. where a ſuit was for uthes in the Ex- 
his 2 re- 5 : 
verſion ex- chequer, being a mere ſpiritual thing. Per Hobart Ch. J. Godb. 
pectant up- 299. Paſch. 21 Jac. in Sir Edward Coke's Caſe, 

en n Cit-te- 

ta * bv abryance, nor by Ry CTY of his ancetior i ithout aſſets. He is not hound by 


factiers of law. [:uk. . 87. in pl. 2 


8. Paz de- 6, All gozds in England, in which no man has property, ſhall be 
3 * adjudg'd to the King by his prerogative &c. Per ( ſcoigne, 
trov:, and q gd nullus negavit. Br. Prerogative, pl. 12. Cites 8 . 4. 2. 

4 iC Jie - 
2 V- - 63. H!!.2& 3 W. & M. in Cafe of Woodward v. For. So of rxtraparechial tithes, 
th.) things of an <cclefiaſtical uature. Ibid, —<s iti latd cliewbere of land KC. Br. Prerogative, 


N. 12. G:lcs © II. 4. 2. 


7. Where 


1 


nr 


Prerogatiwe of the King. 565 


J. Where a right appears Er the King in a ſuit, alllò he be As n on 
hot party to the ſuit, he ſhall recover the thing. Jenk. 219. ten s 
pl. 65. cites 11 H. 4. 71. 16 U. 7. 12. 12H. 7. 12. F. N. B. 38. ſubjects, if 

| a title for 
the King appears to the Court, the Court ſhall ex officio award a writ to the biſhop; for the King ts 
interctted where right appears for him in the ſuit of any one. Jenk. 25. in pl. 47. 


. 8. The King Hall not pay“ toll, pontage, nor paſſage z nor ſhall 3 P. Jenk. 
lapſe by fre months of a benefice bind the King; ſo of alienation by 5 
3 N ; ; ; pl. 62.— 
his villein before ſeiſure z for + nullum tempus cccurrit regi + but con- = s. b. 
tra of cuſtom, which may have lawful commencement, as gaveltind, Nor cuſtom. 


. 1 ej — wt 3 Br. Prero- 
borough-engliſh, deviſing land by teſtameut, and the like; but zhe b 


King's horſe ſhall not be forſeited, as wwaif or ſtray z nor ꝓ twenty de- 112. cies 
feents ſhall not tell the King's entry; nor wreck of the fea of his goods, 23 H. 3. 

x RY 2 F Ref . - ard Fitzh. 
and not claiming within the year ſhall net prejudice him; nor fale in olle 33 
[| market overt; for the King thall not be bound 4 any cuſtom + Pl. C. 
which gres to the perſon or ts the goods ; contra of cuſlom upon the land, ws 263. 
as borough-engliſh, gavelkind &c. And yet, per Priſot, if land 4 fr 
which ought to pay a fine at the alienation be aliened to the King, held clearly 
he ſhall not pay fine. Br. Cuſtoms, pl. 5. cites 35 H. 6. 25. — 

, 

againſtthe Queen a deſcent is 7: plea, nor any title agzinſt the Queen, becauſe aullum tempus occurrit 
regi; neither ſhall /ac5-s be imputed to her; tor the polteſſions of the Queen are large, and it is not 
tit that ſhe ſhould be bound, or ty'd, to lo k tꝰ her altairs concerning her poſſeſſions, or to incur any 
damage in default thereof; for the is to intend and manage the publick affairs of the kingdom and 
Rate. 2 Le. 31. pl. 37. 31 Eliz. in the Exchequer, Norris's Caſe. 

No “ /aches ſhall be imputed tothe King. Co. Litt. 57. b.—S. P. Ard therefore there can be no 
trial by proviſo in the King's Caſe. Re ſolved per Cur. 6 Mod. 247. Mich. 3 Ann. B. R. in Caſe 
of the Queen v. Banks. S. P. per Fleetwood Serjeant. 2 Le. 110. Trin. 29 Eliz. in Cafe of 
Kivet v. Taylor.—S. P. 2 Hawk, Pl, Cr. 408. cap. 41. 1. 11. * See (Q. 6) pl. 2. S. P. 
2 Laſt. 713.— Pl. C. 243. b. S. l'. 


9. Where an adwvawſyn held of the King deſcends to four parce- Br. Preſen- 
ners, and the one is within age; becauſe the advowſon is not __ 
parted, the whole advowſon thall remain in the hands of the 55 C. 
King until the infant be of full age, and then all thall ſue livery. 

Br. Prerogative, pl. 44. cites 38 H. 6. 9. | 

10. Founderſiip may come to the King by eſcheat. Br. Pe- 
tition, pl. 26. cites 5 E. 4. 119. | 

11. A. was bound de tet in an obligation 12 40 l. and the one So if one of 
vas le de fe, which was found by office; and per Choke J. it z5 1 — 
all forfeited to the King: but Young contra; for the ſurvivor King al 
took place before tlie oilice. Br. Traverſe de othce, pl. 36. cites have the 
* . — 
have the intire ot or horſe of the outlaw held in common, Pl. C. 243. a, Trin. 4 Eliz. Wyllion 
v. Ld, Barkley. 


12. Where an alien bas ſeigniory or manor, and the genan L 566 
are amerced, the King thail have it by avowry; quod non negatur. 
Dnere how, without matter of record. Br. Prerogative, pl. 97. 
cites 11 E. 4. 2. and Fitzh. Avowry, pl. 223. 
13. Where the King Jes for years, rendring rent zuiihß con- S. P. Pl. C. 
#ition of re-entry for non-payment, the King is not bound to de- 212. 
S ©. 2 mand 


——— ̃ — 
- : - - 
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=—_ Prerogative of the Ring. 


King ir nz: mand the rent as a common perſon is, per Huſſey and Brian; 
6zurd for, per Hulley, this ought to be found by office. Br. Preroga- 


Fer act - We” 

tance to any tive, pl. 101. cites 2 H. 7. 8. 

man; but _ | 

the ſubject who pays to the King ought to bring with him acquittanee, and to demand it of the King. 
Br. Prerogative, pl. 161. cites 2 H. 7. 8. 


Bully Sege- 14. In a thing neruly given ly fatute the King cannot have 
1 prerogative. Br. Prerogative, pl. 63. cites 12 II. 7. 19. per 
have prero- Frowike. | | 
gative of a | 
thing newly given by ſtatute, ® if the ſame v ar common aw bef.re. Ibid. Br. Parliament. 
pl. 46. cites S. C.—* The vear- book 9. b. mentions the {ame thing being inlarged by ſtatute.— As 
if forger of deeds be made felony oy ſta'ute, there it a man ſaued of lands be thereof convicted, the 
King may have anmum, di S . by his pretogatives thy” it be not exprets'd in the ſtatute, 
Pr. Prerogative, pl. 63.—8. P. For by law it is ennexed tete nature of the ſelany. Br. Parlia- 
meat, pl. 46. cites S. C.- Comra where a d ine is enacte by ſtatute, of which ns ſuch like thing 
was at common law b. fore, as to have the ward ui the heir o ce gueule. Br. Prerogative, pl. 63. 
Br. Parliament, pl. 49. cites S. C. 


15. If the King a'zens land parcel ef his dutchy of Lan- 
taster within age, there he may avoid it by non-age; for he 
has the dutchy as Duke, and not as King; cantra of the land 
avhich he has as King; fur the King cannot be diſabled by 
non-age, as 2 common perion ſhall be; quod nota. Br. Pre- 
rogative, pl. 132. cites 1 E. 6. and anno 6 and 26 E. 3. ac- 

cordingly. | | | 

16. No man can enter uh: the ff jun of the Ring for ceuli— 
tion brelem, but is put to bis (uit 3 for the land ſhall not be pluck- 


's | Fuck unit ont trent ne. W. = 2 ; 
ed from the King without trial or matter of record, any more 
than it can be veſted in him without matter of record. Arg. 


D. 139. pl. 33. Hill. 3 and 4 P. & M. The Duke of Norfolk's 


7. The King can zd of nne D. 154. b. pl. 18. Mich. 
< 5 P. & M. The King v. Archbiſhop of Canterbury. 
18, The treatiſe of Prerovativa Regis does not contain all the 
prerogatives of the King, but part of them. Arg. PL C. 322. 
Mich. 9 & 10 Eliz. Caſe of Mines. 
19. Without ſciſure no property is ct by avaiver &Cc. un- 
deſ3 in caſe of the King. Per Catlyn Ch. J. D. 338. b. pl. 40. 
Mich. 16 & 17 Eliz. Anon. 
20. Prerogative is ns proteci9% again that which is hard and 
tortious. Per Periam J. Mo. 224. Paſch. 27 Eliz. cites Pl. C. 
. . . Barklcy's Caſe. 
c. ches 21. Manwood Ch. B. took this diverſity, via. Where it is 
2Vent.265% ordained by fatute, that by fcaſance, misfcaſance, or non-fea- 
Hu z & 3 jance, of a thing, the offender ſhall forfeit ſuch a ſum of money, and 
C. B. in dies nt exprefe ts 20h he ſhall ſorſeit it, there the forfeiture ſhall 
_ of be intended to the King, wnleſs the penalty be for taking of goods 
7 


(4% + 


222%ard & c. in which the ſubject has à preperty, then the ſubject thall have 


Paſch. 29 Lhz. Anon. 


22. Pre- 


the forfciture in recompeuce of his property loſt. Mo. 239. 


1 


BY + — — vr« 
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22. Prerogative cannot aer eater. Per Fenner. Owen. 90. 
Mich. 29 & 30 Eliz. in the Biſhop of Lincoln's Caſe. 
23. * when the ie , the King and of the ſubject concur, S. P. 2 L. 


4 1 hs ; © . LH } 2 1 * 1 - * = » p P. R. 144 
the title of the King ſhall be preferred. 3 Le. 25 1. Per Eger- 8 f. 3x 
ton Solicitor, tur digniort 


| is a rule in 
the caſe of concurrence of titles between the King and ſubject. 2 Vent, 268, Hill. 2 & 3 W. & M. 
C. B. in Cafe oi Woodward v. Fox, cit:s 9 Kep. 2.4.—Ar the King. lord, meſne and terant ; the 
tenant pays his rent at the day ere noon, and then the ſame day before night the meſne dies, his 
heir within age, the Ring hall be void the rent again; tor here the title of the King 6 : 
and the ſubject concur together * a7 oe times and ii that the King ſhall be preferr'd. [ $97 

3 Le. 251. Per Egerton Solicitor, ciics 43 E. 3.—“ S. P. Pl. C. 259, a. But where the title of 
the ſubject is e/ger thay that of the King's, he thail avoid the title of the King. 


24. All pretence of prerogative ggainſt magna charta is taken 
away. 2 Inſt. 35. | 
25. In the King's Caſe a!! the coperceners tall do ſeit, as well 
after partition as before, and fo ſhall their 1everal feoflees; for 
the ſtatute of Marlebridge, cap. g. does not extend to the King. 
2 Init. 119. 
26. A niſi prius ſhall nt be granted where the- King is party, or s. P. » 


where the matter toucheth the right of the King, <vithout a ſpe- Hawk. Pl. 
cial warrant from the King, or the aſſent of the King's attorney. 


C. 411. 


| 42. . z. 
2 Inſt. 424. | ang 


27. Every prerogative is as ancient as the Crown, and no 
preſcription lies in it; per Clerk J. Arg. Lane 26. Mich. 
4 Jac. And per Flemming Ch. B. accordingly. Ibidem. 
28. Every thing /e the benefit of the King thall be aten large- 
ly, as every thing againſt the King ſhall be taken ſtrictly; per 
Hobart Ch. J. Godb. 295. Paſch. 24 Jac. in Sir Edward Coke's 
Caſe. | | 
29. Ary ſubjet may have an appeal againſt the perſer wvho fleals S. P. Jenk, 
the Kings or Queens geods. Jenk. 25. pl. 47. | "In pi. —_ 
30. The Judges ex officio, and every ane elſe in his ſtation jenk. © * 
ought to afift the King in his rights, and the Judges are bound ex pl. 77. 
othcio to take notice of every KKttute which concerns the King. 
Jenk. 303. pl. 67. | 
31. Upon an »:formatic: for the King he may have a diſtringas 
with a tales before there be any default of the appearance of a jury 
upon the venire facias, and if any per/en returned in the venire 
facias be omitted or miſuamed in the diſtringas with the tales, it 
ſhall be amended. Jenk. 87. pl. 70. | 
32. The King cannzt be ſued, nor can a * diſtreſs be taken upon S. P. 2 


2 ö 3 Hawk. Pl. 
land in his paſſiſſian. Jenk. 112, pl. 18. E. 4% and 
| 12. ſ. 26.— 


None may diſtrain for ſeigniory or rents in the land of the King, which he takes in the capacity of 
his body natural, nor have execution of them. Pl. C. 242, b. | 


33. It is clear that the Ring cannot be deveſted of any of his pre- 
rogatives by general words in an att Fl parliament, but that there 
mult be plain and expreſs words for that purpoſe, tho? all his 

153 other 
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other rights are no more favour'd in law than the rights of hig 
ſubjects. 8 Mod. 8. Mich. 7 Geo. in Caſe of the King v. the 
Archbiihop of Armagh. 


(U) Vat Thing may be dane without Licence of the 
Ang. 


L.. ROT. Pat. 12 E. 1. M. 15. Letter to Dean and Chapter 


Sancti Pauli London, gud cemiterium includere Palit 
muro lubides.] | 

2. Before the ſtatute 18 E. 3. no ſubject might paſs over 
the fea without ſpecial licence of the King. But there it is 
enacted, that the ſea ſhall be open to all merchants. Dav. 
Rep. 56 b. Mich. 8 Jac. in the Caſe of the Royal Piſchary of 
the Banne. 

3. Before 31 Eliz. which was the next year after the Spaniſh 
Invaſion, there was not any lice nce or bare of any King 
or Queen of this realm for the taking of falt-peter ; but in the 1aid 
31 year there were eue licence granted, . one particular 
to George Conſtable Eſq; and the other general to George 


L 563 J 5 velin, Richard Hills, an 9 John Evelin. T! 92 gave Conſta— 


le power and authority for 11 years to dig, open, and wirk for 


ſalt-peter uorthin the counties of 1 rk, Nttingham, Lancafters Nor- 
thunterland, Cumberland, and the 550 prick of Durham, as. well 

ithin the lands, groun ds, ard poſſeſſion of the Queen, as with- 
in the lands, grounds and poſſeſſions of the ſubjects within the 
counties aforeſaid, and the confideration of the patent was 
for a great quantity of ſalt-peter yearly by the ſaid George 
Conltable, to be made and pre ovided for the ſtore of the Queen at 
a lower rate than before was paid. 12 Rep. 14. in the Cafe of 
Salt-P'eter. | 

4. The ther commiſſion to Evelin &c. extend; to all the realm 
of ENS and Ireland, and all other d4;mini:ns of the King, as 
well within the lands, grounds, and potſeſhons of the Queen, as 
witin the * gron! nds, - and potletlions of any of the tubjects, 
12 Rep. EY in the Caſe of Salt-Peter. 

5. And aſter, viz. 12 October 2 Jac. commiſſion was grant- 
ed to Evelin and others to take ſalt-peter in the lands, poſſeſ- 
ſions, and other convenient places, and in convenient times; fa 
that there were but three licences or commiſſions ever made, 
and in nome of them ary power by expreſs words is given to dig in 
any man n-bauſe c. And in none of them is any prohibition 
co the Se viect to dig in his own land. 12 Rep. 14. in the Caſe 
of © Salt-Pcter. 
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(XJ) *Impoſitions. img 


is properly 

a thing 
f1. 1 E. 3. cap. 5. TI E King wills that n man be charged te which is 
| arin himſelf ee iſe than "Ihe Was _— 1 
wont in the time of his progenitors 4ingzs or England. And that ot Ticks 
no man be compelled to g but 77 his Ain e, but where neceſſity re- they (hall 
quireth, and ſudden coming of ſtrange enemies into the realm, — 


and then it thall be done as hath been uſed in times palt for the that a 4% 


defence of the reame.!] cha-ge of 
imp e 
exempts not from ind ing armor which continues in their own cuſtody. Savil. 52. + Bacon, Of 


ny as 24 Parr 102, 103. takes nctice of this ſtatute, and ivys that the words thereof are 

o ly ſet torth in the hooks in print, and lavs, that the words in Englu are verbatim: hus, Viz 
1 th at none de diſtrainedt 80 out of the count: 285 if not . * nec a t fund N Coming T1 J# ge 
eremics into er in tot Finodom gs whence he inter that probably the invation mult be actuai before 
they are drawn out of their counties, and not fear d on!y ; and it muſt be a tudden invalion, and not 
ol pubilck lots and Common tamc foregobig. 


2. 11 H. 7. cap. 1. The King calling to remembrance the This ſtatute 
duty of allegiance of his ful 'ects Of uus his realm, and that th ey — 
by reaſon of the ſame are 5e 79 ferve their Prince and Sovereign creat cone 
Lord ys r the time being, in his wars jr the defence of him and the troverſy, 
land againit every rebellion, power and might re: red 2gaint him, 
and with him to enter —_ abide in ſervice, i. e. in battell, if 
Cale fo re -_ . | 

3. 11 H. 7. cap. 18: Every ſubject, by the duty of his alles 
glance, is bound © No and alliſt his Prince and Soverci: gn Lord, 
at all ſcaſons when need thall require. | 

4. 31 E. 1. Rot. Fin. Memb. 2. Inquifition of thoſe that 

were hr te G wits S071 d, a: <4 did not go GC] 

"Tie, a 2 H. 4. 24. recites, That whereas {by the] 23 R. 2. it was 
comma! nded throughout the re 1 and to certarn pete of the 


realm char g d upm their allig tue to * come to the Duke of Fork, — 
then being. Lieutenant of Eny Ta 115 19 20 aud tar} 7 WW? thh him at the 


| 201795 of the king YC. 


| 5 5. 4. N. 24. A commithon a "a by pari'ament to be [ 569 ] 
ſent into every county, thereby Eiving g ee to COMMIUNONETS Prynne's 


i; * arms ihn thoſe aho are fibie 7. aud them at their caun 2 Rec. 
4 Or, 2 . 
cee, and to ſerve in perſon, and for thoſe who are able in eſtate No *. . 


and not in pe rſon to find others for them, to thc intent that Th- Come 
for the defence of the realm they may lcay in their country at maus go 


amend t 
their oven coſts &c. as the commithoners thall thew them, and © — 


{hall ind for the defence of the country as necd thall be, nd -4 tor the are 
prepare beacons &C. j ray wg or 
L. U. eins 
ot men or 
watching of the beacons, ard pray the King, that from thenceforth there + ud no o er form 
thereof be mage. Whercuuto the King with the aflent ot the Lords, aiter contuitation therein lad 


with the Judges of the rcalm, e ee 


Quisre, Whether the ſubj-Qs of England are bound by be the law 
9. 11 111 4 


No HNidh 648 


To 
their allcg giancc to g w: th the King. or upon his command, 7 


1 4 Was” 


- — — — 
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. JL 7 CY 4 "BS - SS . 
ma in a 65 e171 gominion, Wien 1S not any part of the domi- 


baniſh'dewr af : . : 23 
of 5 4: ite nions of the King, to {ubduc Lo I: . ein - e 


U pe af . 1 
cexntry, but 8. 25 E. 1. + In the monaſtery of Gi! buy ne ch ze King would 
. * 3 3 1 1 1 . 2 Ke 1 $ 
OE; 85 7 have die conitable aid I! nark' 1. 11 OL 25 2 Gland, and Other lie ges, #7 
3 3 OG 149 Toners who wo rut ( = i, 1 28 the . 1641 10 they 
parliame gt, © C Y T 
or in caie of Mere not bound tO VO OUT OL ehe GONHNNIONS 0 the ing, and 
Diurat % * 6 + ay » —_ — — e 
„ UPON this CAC) levicd war againſt the King. 
for telonv 4 | 
by the common law. And therefore the Arp cannat ſend any beet England n. 'r jt bis will 13 


— 


fert e bine ee reaim; for that {ſhould be an e and he hog! J perdere patriam; no, he can 
wat de feiit 42 nſt hi 9 will 75 ts J.elund, to ferve the Ring i: bis 922 y there, berca! ife it is out cf 
the realm of England; for if the King 108 t lend hum out of the rea t> any place, then under 
prerence of ſervice as 1 or „or the like, he might bad tm into the fartheſt part of the 


World. Which ocigg an exile is prolivited by the 40 9 H. 3. cap. 47. 2 left. 47, 48. ® Orig. 


g. ea 'Amoigne de Giſburne) but what the words (l' Amoigne) fign! ify can only be gueſs'd 
t there was ſuch a religious houte, appears in Brompt. Chon. amog the Decem Scriptores 
20g. I. 33. 34. And that it lay in Cleveland, and was founded by Robert de Breus in the time 

of H. 1. appears Ibid. 1018. 


[o. 34 E. 1.5. Theyte is a 2 arden of the conflable, marſhall, and 
ethers, and all others being of their icllowihip, confederacy and 
bond, and alſo to all others that hold 20 l. land in cur realm, 
whether they hold of us in chief or of other (that were appoint- 
ed at a day certain t5 þa 5 over with us into Flanders,) [ot] ihe 
ranccur and evil will denn again ' us, and all other offences that 


Oo 
they have done againit us 5 the making of this preſent 
charter. 
The opi- 10. 7 H. 4. Br. Tenures, 44. 73. By Thirning, a man is 
x n not bs ry to go with the K. ing le avar extra regnum, but 5 Wages 3 


irn! 8 
here i: :0 be but men are bound by their allegiance to 80 at the King $ com- 


underſtood mand quithin ile realm, and in defence of the realm their 
tus, that 4 


an Enif LCRUTES, ] 

ſubject is [ 14. 7 . Proteſt. 100. By Thirning, the King cannot 
not com». compel a man 1 go out of the realm. | 

rel able to 5 

g2 out of re. _ without wages, accortirg to the ſtatutes 1 E. 3. c. 7.13 B. 3... 7, 4 SEN 
S. 10 &c. 7 H 3 H. 6. C. ©, &c. in anno 25 ES. Big t Earl of N. S. and E:r! 
Maha! of F:ztacd, = Bohun Earl of II. aud Hl! Constable of England, " er bit a pe · 
wn ion to the King in French be Ld. Cake fays, he has ſcen ance: ly recorde 4), on the behalt 

= Commons of En-jand, concerning hav, ant in what fort tlie, ar: to be empioy's in his Ma- 

jetty” r out of the reaun & England, aud tlie reco:d faith, (hat poſt multas & varias alterca* 
tic” iz was reſolved, that they ourht to go, but in ſuch manuer and form as ater was declared 
by the 155 id ſtetutes, which ſcem t5 deb declatatwe of the commun law. Ani (after Citing Manny 
caſes) it was co::cluded, that 12 liegean on of a natural ber f bject was not local and coafin'd only 


to England, 7 Rep. 7. b. 8. 4. Trin. 6 Jac. in Calvii's Caſe. 


Where 1mpoits or in ypc! ſitions are generally named i 
divecie acts of parliament, the fame are to be intended of ner 
ful impoſitions, as of tonnage and poundage, or other ſubſidies. 
impoſcd by parliament, but none of thoſe acts or any other do 
give the King 0 at his plcaſure to impoſe. 2 Inſt. 64. 


pa , W9 — 


r .: 
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(Y) Money. 
Ei. Mor of Juſtices, fol. 3. b. It was ordained, that no 


King of this realm might change his money, nor impair, 
nor amend, ner make other money than of ſilver, * without the 
aiſent of all the counties. Rot. Parl. 17 E. 3. N. 15, 16. or- 
dains, that the money be F the allay of the ancient ęſterling, 
and that it ſhall r be || ranſported out of the realm. | 


$70 


Sec (K. a). 


S. P. 2 Inſt. 
576.—No 


ſubject can 


be inforc'd 
to take in 
buying or 
ſelling or 
other pay- 


ment an 
money made, but only of lawful metal, that is of ſilver and gold, as the Mirror hath told x 
2 Inſt. 577.-—-* 2 laſt, 576, cites Mirror, cap. 1. f. 3. and ſays, that the words (ſans Vaſſentde 
tout ics counties) ſignify without afſent of pailiament. } Prynne's Cotton's Records Abr. 37. 
No. 15, cites the tame Koll, that filver Le coin'd according to the old ſterling in poize and allay, to 
be current among he ſubjects, and not to be carried over upon pain of death. And if the Fleming 
ſhould coin their filver accordingly, that the ſame be current among merchants.—|| Tranſportation 
of money is an He againſt the itate, policy, and ſafety of the kingdom, and ſo puniſbable by the 


ce mon law. Hob. 270, Courteen's Caſe, —Ibid, 293. cites ſtat. 5 R. 2. 


[2. Rot. Parl. 20 E. 3. 17. The Commons pray, that the re- 
cervers of payments of our lord the King, receive of the people in 
every place as well geld as filver at the price aſſeſſed, “ as of the 
part of the people it is articled herein to receive for payment 
the change of money of gold, nor of ſilver, nor this do without 
aſſent of parliament. Anſwer, as to the firſt point of this arti- 
cle, be it held; as to the making exchanges, be the article ſhewn 
to our lord the King, and {as grants que font per deniers luy 
which they have ordained and conſented to. ] 


Prynne's © 
Cott, Rec. 
Abr. 48. 
No. 17. 
That the 
King's re- 
ceivers may 
receive as 
well gold as 
ſilver, and 
that the 


changers 


limited. Arg. PI. C. 316. in the Caſe of Mines. 


thereof be 
not without parliament. The anſwer was, that the firſt is granted, the ſecond reſpited.—“ Orig. 
(de ſicome le people eſt article de cel receiver pur payment la charge de money d'or ne d' argent ne 
cco face — t Quzre how to tranſlate this. 


[3- Rot. Parl. 25 E. 3. 2 Part, N. 38. The Commons pray, Fryane's 


that exchange of money ſhall ut be limited to any place in London, pre * 
but where every one liſts. The King aſſents to this, ] No. 38. 
| ſays, The 


print touching the exchange of gold and ſilver agreeth with the records 


4+ It appertains to the King enly 7s put a value to the coin, and 2 Init. 576. 


to make a price of the quantity, and to put a print to it, the ere 2 


which being done the coin is current for ſo much as the King has Dev. Rep. 
19. a. cites 
5. C.— 
It was reſolved, that as the King by his prerogative may make money of what matter and form be 
pleaſes, and eftabliſh thr flantara theresf, ſo may he change the money in ſubſtance and impreſſiong 
and inhance or abaſe the value thereof, or utterly decry and annul it, 24 to be only bullion, at his 
pleaſure. Et nota, that bullion eſt moneta defenſa & prohibita quæ, videlicet, uſu caret. Dav. 20. b. 
in the Caſe of Mixt Monies. | 


5. It was reſolved, that it bel;ngs ſolely to the King of Eng- 
land 7% make or coin money within his dominions, ſo that no 
other perſon can do it without ſpecial licence or command of 
the King; and if any preſumes to do it of his own head, this 
is treaſon againſt the perſon of the King by the common law z 
| and 
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and this appears by the ſtatute 25 E. 3: cap. 2. which is only a 
declaration of the common law; and by Glanvil, Britton, and 
Bracton, before this ſtatute. Dav. Rep. 19. a. Trin. 2 2 Jac. in 
the Caſe of Mixed Monies. 
6. As wax is not a {cal without a print, ſo metal is nt money 
evithout an impreſſion. Dav. Rep. 19. b. in Cafe of Mixed 
Montes, | 
{ 5-1 7. The King by his prerogative may put a price or val nation 
Every piece upon all coins, as appears by a notable caſe. 29 E. 3. fol. 90. b. 
% 227 Day. Rep. 20. a. in the Cate of Mixt Monies. 


ouzht to 

have its de- 
” P - . . . 7 . . 

nomination or ven, for which it ſhall be accepted cr paid, a: for a penny, a groat, or a ſhilling ; 


and all this oughit to de done by authority and command of the Prince, and cg te be pubiith'd by 
procleamatsr ot the P. ince; for before this the money is not current. Day, Rep. 19. b. inthe Cale 
ot Med! . his 7 clamatic „ A any corn lawful more 1 gland: 2 
jortiori he may, by his proclamation only, eſtabliſh; the ſtanda. d ol monies chin'd by h1s a ꝛority 


wichin his proper domintonz. Dav. Rep. oh b. in the Cale of Mixt Monies.—Cites 5 Rep. 114. d. 


8. 15 & 16 Ges. 2. makes i! high. treaſon to counterſcit the 
coin by wy bing, gildi; gy or curing any latefil or cgnunteafcit 
. 


foilling or ft x-pence, evith intent to make it reſemole ar paſs for a 
gurmes a Or . 740 inen; or to file or any ways alter, 70 aj, cr colour 
any L rr pe my or fartbing With inen. 7; make it reſemùle or paſs , or 
a foillirg 7 er a N. Nice. 
Aud any prrſon uttering falſe n92:ey enowingly, ſhall fuger , fin 
mull im progpumens : and find fecurity far tab years more 3 jor the 
fecond 05501 7 years mmiriſonment, and ſecurity for two years 
more; al rpg the third eff-nce Hail be adiudged gralty of felony 
 auit/) Ji 4e, 77 of 44%. 

And if fach perfun Hall ei ther the ſame day er quithin ten days 
next after utter any more ſtu hb ms zhiry Enowingl 'y, or ſpall, at the time 
of utieriis Fs Btw in his or per cuſtody cue or more piece or pieces of 
counterfeit money befides what avas jo uttered, then ſuch perſon full 
Ge deemed a common utterer, and being convifled ſhall ſuffer one vear”'s 
impriſeumeut, ana fiad ſecurity for tus years , and being a ſecontt time 


eonvifted of ſuch effence, Ib. all be ad deed rally of felony qvithout 
bent of clergy. 
lod not ts be corrupt: 1 ths ugh per ns 1 for tr eaſn or felony. 


Evidence ts be the jaine as now ved againſl counterfeiting the 
lawful cin. 

And any coining or counterfeiting any braſs or cap, her mey, and 
their abettors and pry ers, beihg convicted, ſhall fuſer two years 
impriſonment, ond Vin . ſecur: ity for teu years. 

: Perſons apps Bonding ſuch as have committed treaſen or felony by 
this act, or au have made or e ony ſuch copper money, 
and comvidting them, fhall receive of the ert fer every ſuch offe der 
cent ice of treaſun or felony 40 J. ond for every ſuch offender con- 

iced of counterfeiting the copper miney 10 1. auithin one month after 
cg v ic wel 5 demand Here made, tendering a certificate to the 
Sheriff r. from the Fudge or Juſtices. 

Sheriff reſiſing ts pay the reward according te the certificate, ſhall 
ferfeit t fach projecutor and proſecutors ſever ally dauòle the ſum er 

recle 
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rated by the ſaid certificate to be ſeverally paid to them, to be recovered 
in any of his Majeſty's Courts at Weſtminſter, by action of debt, bill, 
or information, with treble co/ls of ſuit. Sheriff to be allowed ſuch 
payment for rewards in his accounts. | | 

If «ffenders being out of priſon ſhall impeach two others, they ſball 
be pardoned. 

And if an perſen convicted of uttering any falſe or counterfeit 
money, ſhall afteravards be guilty of the like offence in any other county 
Sc. the clerk of aſſiſe, or clerk of the peace jar the county Fc. where 
ſuch pirft conviction «vas had, ſball at the requcſt of the proſecutor, or 
any 9ther en his Majeſty's behlf, certijy the fume by a tranſcript in 

eu words, containing the ect and tenor of fuch conviction, for 
which tas ſhillings and ſix-pence only ball be paid, and fuch certiſi— 
cate produced in Court fhall be ſufficient prof cf fuch former con- 
pic ii an. | h 


(Z) In what Courts he may ſue. . T 578 


II. TH E King may have a quare incumbravit in B. R. tho' it Fel. 167. 
| be a common plea. 17 E. 3. Fo. b.] — — 


[2. The King may have a * grare impedit in B. R. tho? it be * The King 


may have 
this and any 

E other action 
in B. R. or in what Court be will; per Fitzherbert. Br, Prerogative, pl. 127. cites F. N. B. 
fol. 32. 


a common plea. 17 E. 3. 50. b.] 


3. In quare impedit by the King, the defendant made title and tra- All that 
vers d the title of the King, and it was faid, that the King might K 
take his ſuit in the Exchequer, or in what Court he pleard, Br. in Me as 
Prerogative, pl. 73. cites 4 E. 3. 11. | vantage lies 
of the Court, and the g of tyther wvas try'd in the Exchequer per patriam for this cafe; 
by Doderidge J. 2 Roll. R. 295. in Sir Eduard Coke's Cale. —as 44 E. 3, 43. 


4. The King has a prerogative of ſuing in what Court he pleaſes, S. P. Jerk. 
Reſolved 9 Rep. 74. b. 75. a. Paſch. 13 Jac. in Magdalen Col- 4. 
lege's Cale. Hawk. Pl. 
C. 287. cap. 27.1. 27. 


A. a) Honours. Serjeants. | Puniſiment of Refuſal 
to be Serjeants at Law, pl. 1, 3. Knights, pl. 3, 
&c.] 


{1. De apprentices were called by the King, by the advice Prynne's 


of his counſel, 4% be ſerfeants at lax, and they refuſed it, From. * 
Abr. 5:2. 


upon which they were commanded in parliament by the King No. 10 cites 
to haſten to take this eſtate, and they pray'd reſpite till Trinity em Roll. 
Term, and promifed then to take it, the which is granted to 

them ; 


that Martin 
Babington, 


— 
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Poole, Wes. 
bury, Fame 
and Ralte 
apprentices 
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them; but if they do not then accordingly, that they ſhall Rand 


to the grace of the King. Rot. Parl. 5 H. 5. N. 10.] 


at law, and ſerjeants appointed, had reſuſed the ſame; where, upon the charge of the warden of 


England. they tos k the ſame upon them.——S, C. cited Dugd. * 


Jurid. 110, 111. who ſays, 


tat they declining to take upon them that n e and itate, bei ing eatien by writ n 3 H. 5. Mem- 


dran. 20. were complained agaiatt in the parlian 
0 ANG ſays, that the firit writ of ſummons 8 the degree of Serjeant which he had met with, 


there! 
was in 6 R. 


nt of 5 Hl. 5. whereupon they were compelled 


u: to Joh Cary, Edmond Clay, and John Hill ; cho“ Serjeants were before that time, 


they being ta taken notice of in the ſtatute of Weitm. t. a: E. t. — 4; to the Ancient: form and 
order in making them, fee Ibid. II. cap. 42. — And 23 to 8 0 after manner in H. 7th's time, 
Ibid. 113. 92 43.— Aud how afterwards, tee the next following chapters. 


Orig. is 
(vrociama- 
to) withou? 
the word 
(nat.) 
By 16 817 
Car. 1. cap. 
20. none 
ſhall be bere- 
after com- 
peiled by 
writ er 


c! berwiſe, 


© $73 1] 
to take uf on 
6imibecorder 
of knights 
ted, and 
«1 #7 zceed- 


"el 3 


np Þ th 
. 455 
Dold. And 
12 Car. 2. 
rap. 4. J. 1. 
3 that 
6 [ (enurer 
by knight” 7 
ſervice of 
the King or 
of au ether 
perſon, and 
by i night' 5 
erVv.acc i” 
—.— and 
47 fe<a ge in 
capite, ard 
the fruits 
and confee 
guentitbere- 
of happened, 


or which 


ſhall or may. 


Fercafter 
bappen er 
ar i/e there 


5%, or 


3 * If they d do not come at the fir /t day of the return, they {hall 
not be received ii have the order after, but thall be /ined for the con- 
tempt. 7 H. 6.15] 

[3- Rex &c. Salutem. Cum 18 die Feb. anno regni noſtri 
viceſimo tibi preccpd rimus quoc in pleno com. tuo proximo 
publice eee atio { tat} & omnibus illis de baltiva tua quo- 
rum intereſſet / ire faceres 3 arte noſtra quod illi de com. predict. 

gui haberent 481 terræ in he medic t. & 25 4 terram illam & 

eee per triennium ante diem pred. & ampuus tenuiſſent 
& milites eſſe debuifſent & nan erant arma nilit. reciperent ante 
feſtum Natalis Domini proximi jam preteritum licet t quidam de 
balliva tua arma militaria justa formam mandati noſtri predict. 
recepiſſe debuiſſent & tamen, ut accepirius, nondum receperunt 
in ejuſdem mandati noſtri con emptum ma nifeſtum per quod 
nos inde certiorari volumus, tibi precipimus quod inquifitum 
[fit] inde per facrum. tam milit. quam alto or. ProgOr. & lega- 
lium hominum de comitat. predict. per quos rei veritas &c. 
Dat..2 Jan. 2t E. 1.} 

{ 4+ And after the fer rf return'd on mgu:z/ tian indented of 
thoſe wao have 401. per annum, and then deduQed the charges 
iſſuing out of it; and fome ſheriſfs returned thoſe who have 
ſome land in his bayliwick, and CWEre | received to make it gol. 
Per annum in other counties. But diverſe re turned how much 
they have in his bayliw hp and that they are ignorant of the 
value of that in the other county. And the ſheriff of Oxon 

and Berks returned, thar . of their land cannot be 
3 1 ag his * but they returned their names, who are 
ſuppoſed to have 40 l. in Oxon and other counties, viz. in Scac- 
cario in Baga. ) 

5. 3 E. 1. Clauſ. Memb. 5. A man was amerced to 20 l. quia 
nondum miles. 

16. The Kin g may compel every man vho has land of inheri— 
tance to the value of 401. fer annum ts be a knight, or otherwiſe 
to be ſubject to a fine. H. 6. 14. b. 1 E. 2. Stat.] 

(7. H. 3. came into the Exchequer and cauſed the ſheriffs of 
the counties to be amerced; becauſe they had not diſtrained all 
thoſe that had ſuch eſtates as the law limits to be knights or to 
pay their fines. Speed. 533] 

(8. 6 E. 1. Rot. Claul. Aleub. . The King ſent to the 

ſheriff, 
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ſheriff, Jod omnes qui habent 201. terre vel feadum unus militis in- thereby, be 
tt _— l viginti libras per annum, & de nobis tenent in capite _— away 


dif. 
S milites eſſe debent & non gout , * ne dilaticne diſtringas ad arma charge 
mulitaria citra ſuch a & ay 4 u. 5 ſuſcipiendum, L allo guod ſum- ary law, 


rigneat all ſuch &c. de guocungue tenuerint, and there Memb. 6. Statute, cuſe 
quid certis de caufis rex uon * quad WW. H. diſbringat. ad arma 4 pl 168 
mil:taria ſuſc ipiendums mand atm of the ſherit gqued non Wc. di GRE 
tringat, 7 E. 1. Rot. Pat. Memb. 2 2 tem or uſage 


[9. 8 E. 1. Rot. Clauſ. Memb. 1 . Pro fine 20 Mar. given by 6 the con 


trary there 
W. the Ring gave him veſpectiuwan We ft e milite faciends from ſuch a 5 — p 


time to ſuch a time, and after he is amerced by the Juſtices wrwith- 
itinerants, becauſe 5 does not thew them his charter. fanding a 

ie. Rot. Clauſo Memb Cum de conſuetudine ½4½½. 

Be; * Rs 10 * 2 nures of any 
regni &c. qui * 20 libratas terre vel icodum milit. valens honours, 
20 libratas per annum diſtringerentur ad arma militaria ſiaſcipiend. _— 

, 1 * 717 * 1 3 x * AY a * 5 ” an 5 ne- 
nos, ob ſe rvitium: Kc. in M alan C: mmunitate regni noſtri, volu- b, 
mus quod non habentes tum Fhratas terre hac vice non diſtrin- Aitamente, 


gantur. } | | 72 
ö A A 14 1? 4+ Clan M. Q lor , VEN R 7 1ÞD&% 
[ I „„ . * Ir. CLI. 1748.10. 9 Ul 0 ſo. Preceptum eſt ritance at 


. * . 4 4 © * 4 ſrY * 
tngulss ViCeeCOMm., Per Fi 1 ani G ſulhie. Ceilrie quod procla- the Commun 
mari ſaceret, quod ces gite haben 40 !itrates ferræ in feodo & Ew beld 


: ; SRO. * either of the 

hereditate ſumerent militaria arma. 21 E. 1. Rot. Ein. Memb. 25, King VS 
+ + . / . * FE. SF 7 * 1 Fa 7 

eccordingly, and communced to ſeiſe the lands of thoſe that any etber 

i ' 3 . „ *1 I 

\+ 4) 110 IVC)! Lat: LIL Aenne . a& 0 | 406 is I: 0. + arl. 24. | perſon or 


4 ” a W + * * 1 N * 17 * CO An 18 Qui er ns, 
[ + a. dF 06 I. Sori. & «Lo 414% 3 Fa. Toke K 2 10 Jus Kc. Ula bodies fo. 


enrepiinins ptr inquthticneia oO 14d Forannes de G. non habet 20 litick or 


liorutuc terre Her tt rum ills int grum v lens 20 l. per annum. corporate, 
Conccllimus cidem Johanni quod de estero nan d: tftringatur a _— 
arma milifarim, contry voluntatem ſuam & Le.] be turned 

{12 | beret Are (e ys ral Wegial 8 rats tO diverſe nien that they _ free 
(hill not be compelled to be knights tor a time, and ſome me feel 
during their lives. 213 1. Pat. Siemb, 5 & 17.-] to all in- 


[ 1.1. i a 11M!) holds land un PUrgape {5 the * atlue of 201. per tents and 
zun. vet he is not compellable to be a knight. 1 E. 2. Stat. 2 

Is, None by rabem of any {1g which he holds in manors, ( $574 1 
which arc now it aticient eint fue of toe (1 Gly, AS A ſokeman, that the ſame 
and which land ought co give talla . when the demeſnes of the Hallferever 


h x | h 
King are tailed, thall be diſtrained to be a knight. 1 E. 2.3 
cap. 1. J Ie difſ- 


[ 16. lle that Le Ole 18 4 ANG in foca ge ＋ ther Manyrs than of the 2 of. 
ruaners of the King daing 19 foreign , {er ice, yet he 1s compellable F Fan 
by homagey 
to be a knight. V ide the Writ of Summons to be made knights, eſcuage, 
always is, Lud omnes qui habent 20 l. terre vel feodum milit. inte- v_—_— 
grum valent. 201. per annum c. So the firſt 201. before- e © 


. 4 charges fot 
mentioned, as it ſeems, cannot have other intendment but of the fame 


| ſocage land, Vide Stat. of 1 E. 2. cap. 1. De Militibus, where it . and 
is ſaid that the rolls of the Chancery ſhall be ſearched, and that 2 


= es in- 
it ſhall be done as it had uſed to be before. ] yr. to 
| tenure by 
knight ſervice; and of and from aid ta marry his pid, ee and aid to make his ſor a mw,” 
4. And that all tenures to be created by the Kingy his heirs er ſucceg/ors upon any grants 


7 
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of any an Sc. of any cfute of inheritance at the common law, ſhall be in free and common a 


«age, and jba.! be ſo adjudged, and not by kr (gs fervice or in eapite. 
J. 11. Provided that neib ig {berein conta. 4 11. 41! infrivt Ce cr hurt ar * title of hor: aur , feedal or 
, 5 WhicoO ary perſon baio 6 may hawe r. got ts jr in "Foy {Lord's H. fe of Parliament, as to bit 


rc lite of Eonar, or jilting in Part; Ante dia toe p it ilege * 2 te them as > hang 


(B. a) In the Sea. 


A: 3 TH, Not. Parl. 8. | HE Commons pray, that whereas the King 
n and his progenitors alw ays have been lord; 


et England, 
of the fe , and now it happened that the King is ird of the c | 


tde K: ng 
may inter of bat th ſides 7 the ſea 0a, and therefore pray tlie King to lay al 77m 


Sit: an» na- 
N tr „ * * * | 
don or peo- pofition upon jAYangers Pe; ing Over the tea. ] 


ple vhat- 
fo- ver to paſs thro” his frac; without leave firſt obtained to tae purpoſe ; and may viſit all ſhips, be 


er of war or traffick, that hai occur or be in the ſame. 2 Molloy 375. cap. 16. J. 2. 


f2. If the fea centers my land for 40 years, and efterrcard 
reflows again, 1 ſhall have my land, and not the King. NI. 7. Ja. B. 
per Coke and Foiter.] 
„i. e. Wt [Z. M. 23 E. 3. B. R. Rot. 25. Abbas Sancti Petri de burgo 
can implacitatur per preſentationem ſactam per diverſ. hundred. & 


dated land. 7 oh Ws N NE 5 
see Spelm. Wapent. quod perquiſivit 300 acres * aucrefti in Goſberlick in 


Gio. com. Lincolne /rcentin regie nan c enta &c. that they iet ut 

4 ay EY — patriæ e & ſuit a ter 20re quo &c. quo ol omnes (of 
O1. 16 

7 finguli C0117! manera Terra. tc 5 tene! . / er 4 cafles *44 1111'S 


*This word — 5 ulariter pabebunt warcctum I + fationem per fluxus 


8.5004 be 7 rej: N vi ſec UNA! 11 Viet 1 Of mm! *t Pro he tent M!, fu pro Do 
coftera, and egg & fie Gio, quo. A habet auoddam MANeriuii in predicta villa 


+4 bo aw Id 4 
1 2;fhes , * . 
_—_ on unde Plures 8 -5g ejuſdem adjacent coſtere maris & {ic habet 
maris circit . . . . acras warecti terris ſuis 


more. See per fluxus & refluxus mari 
3 adjacentes & per temporis incrementum fecundum patriæ con- 
rn ſuetudinem & abſque hoc quod perquifivit c. Ideo. ven. 
Goff. jur. &Cc. | 


This word 
auld be ſabulonem, and ſignifies ſea-ſand. 


This does [4. The King may dig the fil another man, ſcilicet, in the 


—_ Sel 1 91. -H. ci, but rot in tne dv: ems 22 NI. 10 Ta, ry per 


but to (K. 2) Curiam. is Robert Johnſon's Ce; . 


Ard tei] (5. Every water which flows 7 reflows is called arm of the 


5 fea 10 far as it flows. 22 All. 93- Da. Piſcar. Ban. 56. ſuch 


25 far as 5 
1575 J river participates of the nature of the fea, and is ſaid arm of the 


en fea ſo far as it flows.] 


Eurim & 
ref zum merit, It in the Kirge ard not in the lords of manors &c. without oreſcription. Sid. 149. 


Tria. 15 Car. 2. B. R. n Caſe ot Bulſtrode v. Hali. 


6. If the arm of the ſea runs between tavo ſeignoriet, and the ſeil 
of the one ſeigniory is taken arvay by the arm of the ſea, and the 
2:1 of the other ſcixniory ee whether the other lord {all 


toule his foil? 22 Af. 93. = 
4 _— 7. 8E 2 


4 
4 
4 
i 


# 


2 


. wy 


Prerogative ok the King, 


7. 8 E. 2. Tin. Canc. Corone 399. Nota by Stanton, that 
it is nol * the ſea where a man can fee that which is done of each 
fide of the water, as to ſee in rom the one land to the other, that 
the coroner ſtall con 10 in this caſe, and ſhall do his office; + as 


575 


* One 
4 — 
mere.) 


+ Orig. is 
where an adventure ! ns in an arm of the ſea, there another (2zuxy come 
man may ſee from the one part to the other, of the adventure 2 


that in this place ho opens the country may have conufance.] 
8. In the * ( 7 Jac. cap. 18. it is recited, that where 
diverſe in Devon and Cornwall, having lands adjoining to the 
fea-coalts there, have of late interrupted he bargemen, and ſuc? 
others as have uſed their free will a nd 1 5 2\ures to fetch the ſea- 
- and to rate the fa me under the fell ſea-mar ? A 45 they have 
heretofore uſed to do, unleſs they make compoſition v ith them 
at ſuch rates as they themſelves ſet down, tho' they have very 
ſmall or no damage thereby, to the great decay of bujoandry &e.- 
aud thereſore enacir, that it ſhall be lawful 46 take and fetch ſea- 


2 at all places under the fall ſeri-mark, where the fame is, or 


ſhall be, call by the ſea, and it thall be lawful to caſt on land 
one of their ſca-barges in ſuch places as it hath been uicd to be 
landed within 52 years lalt aſt. 24 

[o. l Re: gilter Ramſey cited D. 15. 16. El. 326. 2. 
Norit. de quodam proce/. de ſcaccario fact. verſus abbatem de 
Ramſey ad end. guare fo acres mariſei in manus regis non de- 
bent ſeiſiri quas abbas appropriavit f. 1 wade & domui ſuæ line licen- 
tia regis ſuper qu: adam 3 virtute cujufdam general. com- 


The Princa 
ſnall have 
al! lands 
lett by or 
gained from 
the fea, 


: D. 326 b. 

mill. de rerra a Te ge concelit. && 7 A e lt. Avbas Ft and. quod 1 ipſe pl. 2. marg. 

tenuit Masern de Branch cit quod 7 I1u, trum eft nuxia mare S' favs, he had 
ſcen and 


quo 9 77 70, Ot % U 126 e. US Gul aligu ang per 2 νν.ỹ· mars 

min;rat. & aliquand; per dfluxum maris auget. abſque hoc quod 

appropriatu um 1192 &c. Prout per pr eſent. predict. ſupponitur. 

And the att: orney of the King maintains the preten ment, and 

thereupon iiſue was joined, and a verdict for the abbot at Nift 

51 80 &c. 45 E. 3. and upon this judgment given, that cat 
ade fine dic lalvo c. | 


peruſed a 
treatile of 
it, and that 
there are 
ſcveral exe 
amples of 
Romuecy- 
march and 
B:oomhill 


in Kent, of 


which they are farmers to the King; and there js vouch'd a memorandum accordingiy. Trin. 
$3 E. 3. Rot. 3. ex parte Remems, Tue ſaur.—— It che . are gour, fo that it cannot be 
turn, in ſuch caic the land gaincd from the ſea belotues to tlic Ning; but it the fea covers the land 
at the dur of the ſea, aid reweats at the retiux, lo tiiat tlie Iea-markss ate known, it ſuch land be 
gain > irom the ſea, it belongs to the owner, D. 326. b. pt. 2. marg. Cites 8 Eliz, Corporation of 


Ruazuey's Cale, 


10. P. 17 El. in Scacc. Diggs informer for the Queen 
avainſt Hommond, for Marſh circa Sandwich, i in like manner as 
this before cited of 45 E. 3. anda verdict given for Hammond 
againit the Queen, which lee cited D. 15, 16 El. 326. 2.] 

LI. If the ja/t water of the fea /eaves a great quantity of land 
upon the ſhore, the King ſhall have this land by his prerogative, 
and the owner of“ the land next adjoining ſhall not have it as 


— 


Fol. 170. 


— 


It the lea 


a perquiſite. D. 15. 16 El. 326. 2. Davis Piſcar. de Bann. 56. | leaves wi 


land gra- 
dazu, and for out a lictle quantity, the owner of tha foi] ſball have it; butif in a great quantity, 


7 


1 K Mp. rs (nes 
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and at a time, it eoes to the King. 2 Vent. 188. 2 W. & M. C. B. in Cafe of Woodward v. Fox, 
eites Davy. 5. 6. ¶ but it ſhould de 56] and Sid. 86. and Dyer 126. bat it ſhould be 325, b. pl. 2. 


*[12. The i upon which the fea flows and reflows  ſcilicet, 
between Higlabuter mark and the lrwo-water mark, nm ay be parcel of 
a manor of a ſubject. 5 Rep. Sir Henry ( n/lable's Caſo 107. per 
—— = there "Ty that ſo it u 5 5 adjudged i in rad tos Cale. 
ST. 25 £4. DM. . 15 Car. in Ca. 5cacc. in the Cate between 
the Attorthe 1 t the Ki. 17 an a 855 . Rolle, Sir * 1 


e and Thomas ar Reſolved and ad yu: ged by de- 
eree of all the Baron, upoſt near ing oi the cauſe by En with bill. 


F* 4 1 5 75 * — i p 
(13. 1). 10 II. 32 . 2. 1 anuvione accrclccnt. & tiiuntd, - 
* * . 92 — * — * * 
— = _— * . 4], TEES _ » & = * # "2 1 4 > acts 7 
Font 77 =? fea * . 741 + & * SA a i (ito ray T. eee. 7 117 


ge 5 . Mes E * . . 
fe, es Y quando por natural, & ordinarios frixns MANIMGS, Vit 


. 
= 


© 13% 4 * + . 12 13a 4 /? 4 


ſprin, —— ies „qui ſiunt 318 que odlibet m. MAC hs, c M ia * GC} 
« ff 
— Ea 4g " 24 I . 7 3 7 4 bes ' » 7 
gaining 4} + 4+ IC 3 e i, or verloben Ct banks b whey . 1 
7 * 
4 


| 5 
metres and Kern in limits OY ITECS and bounds are utterly detaced 
by the {e1. | 


0 a „ 3 OY a2 Þ AS : * 12 
* [14 92 Re: Roxill iſe. rie 37 3 be Baue. 56. T. very naviga- 
* ne ov 22 36 * of +» * 
Kia: "4 ble river, {> Hor Tie 102 i] GNS and * (ic wy the rein, is lune 1 
Sa, - * 7 


intereit 17 FELL , 7 54 the 111 f 63 it $I alſo r 6 V38 Viſbiein Vs and! belongs 10 tl. CG 


* 7 * 25 — -. . % Nee 2 * WT 1 
lach nav; - King | by his prerogative. But in Every other river ut naviga- 


able river EO er PET 2 RE > 

— 125 25 ble, and in the minacry ot gucn nver /e 1crretenants 7 * either fide 
+& + * 3 ; . * 5 Y - - BY - 22 7 + 

the fra thercot have mterllt ot common rigiit. A ibidem the King” 5 


fows and Bench has the tame Unto raſt in the arms of the ſea and nav iga- 
— ble rivers 1 Itgh as 1 tea tows and relows in them, as it has 
cauſe ſuch in alto mari, appears hy tevcral authorities and records. 

river part!- - 

cipates of the nature of the ſea, aud is 14:4 a branch of the fea 22 high as it flows. Dar. 56. a. S. C. 


The King [15. And ibidem 97. Reſolved that the river of the Banne, ſo 
ſnall have far as the ſca Jov „ in +! 
the great ar as the Iva nos alu In OWs TICTEIN, 1< JSumen regule; 2 wad ne" 
ERS ni ookis "9%, 
fiſhes ofthe piſchary of Helm weichere, a rg, which b. longs to tl 
lea, 25 King as a feverat FE iy and not to thoſe who ha ave the loile c 
es 4 FA, 4e +7 8 

— ur: que parte to WC: 3 bur ot the other part it was agreed that 
ſturgeon⸗ j . 8 


; 8 7 7 ”* "Tr x 
Kc. which ebe) inland 77 , . NGU THO) Per Ns 4% the caviiers 2 ihe 77. 
are piices quhere it has ic“: curſe.) | 


regales, 2" 3 
no ſubject can have them withe: t ſpecial grant of te Ring. Hav. 56 2. in Cafe of he Rope! 


Piſchary of the Banne. Cites Irerog. Regis 5, cap. 11. Sranko d 37- ys. Bracton, lib. 3. cap. 
30 E. 3. 35: a. 


16. Rot. Pat. 23 E. 1. Licence given hominitus Holland, 

Zealand & Frinland "qued pil Jari poſſint in mari naſtro prope Ferne- 

mith & commodum fuum inde facere z et mandatum Johanni B. 

cuſtodi maritime fue jernemouth & ballivis Jernemouth quod 

ſemel vel bis in qualibet feptimana proclamari faciant ne quis eos 
moleſtiam inferrent &c. ] 

Pronne's [17. Rot. Parl. 3 H. 5. 1 Part, N. 33, The Commons pray 


Cott, Rec. - 
— £67. that where the lieges of England have iſbed in diverſe places for 


No. 33. fiſh, and for G or 7 years in land being of the parts of Norway 
from Denmark, have procured the King's prohibition to the 

+ 1 it be enacted that 

they 


Engliſh to fiſh 1 Ne thoſe parts, and pray 
| g 
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they may ſiſh there and in any place, any proclamation or ordi- 
nance to the contrary notwithſtanding. Anſwer, The King 
will be adviſed.] c | 
[18. 6 R. 2. Protect. 46. By Belknap, The ſea is of the li- The fea is 


Fa i ' t onl - 
geance of the Ring, as of the Crown of England.] 2 
| minion of 
tie King, as is ſaid 6 R. 2. Fitz. Protection 46. but it is alſo his proper inheritance ; and therefore 
te Ning ſhali have the land which is gained out of the ſea, Dav. 56. a. cites Dier 15 Elis. 
2:0, b. 22 All. p. 93. 


19. 17 E. 2. cap. 11. enacts, I hat the Xing ſhall have wreck 8 315. 
I as” Arg. in 
of the fea throughsut the realm ; * whales and + great ſturgeons the Cafe of 
ballen in the ſea, or elſeauhere within the realm, except in certain 577 
FER 7 7 5 . 7 . 
Places privileged by the King. Mynes ſays, 
that this is 
not + new law, but only a declaration of the common law before; and that Britton, who wrote long 
betore the treatiſe of Praeropativa Regis, ſhews in his chapterof Trover, that the King thould have all 
fin by the common law in his time.—Britt. 27. cap. 17.—The Lord of the Manor prefcribed to have 
roval fiſh, and thereby claimed a porpoiſe taken ; but by Belknap, where a fifh is taken in the high 
ſen, it belongs to the taker. 39 E. 3. 25. b.—— Br. Prerogative, pl. 35. cites S. C. 
* Of a whale, it-is ſufficient it the King has the bead and the Queen the tail. Seld. Fleta 67. 
lib. 1. cap. 46. + Rut of a ſturgeon the King tha have the whole by his royal privilege, Seldp 
Fleta 61. lib. 1. cap. 45. 


20. It was reſolved that the King ſhall! have Heiſam, fetſam, S. P. By his 
of 22 g CH 2 . prerogatise 
end {iran, when a ſhip perithes, or when the owner of the goods fu, thay. 
: N 4 -” LINK , il 
cannot be known 3 for in 46 E. 3 15. 10 appears Car goods call are in or 


into the fea for fear of a tempeſt, are not forteited. 5 Rep. 107. upon _ 
1 . 1 8 . Ll 33 3 ler; jor the 
a. b. Paſch. 43 Eliz. in Sir Henry Conitable's Cate. 1 


allegi 1) a 
1188 05 


of the King, and parcel of his Crown of England. Ibid. 108. b. in 8. C 


4 


the ſea and branches thereof, Dav. Rep. 56. a. cites 7 Rep. 
the Caſe of Swans, | 
22. Miet of the ſea is a perquiſite royal. Dav. Rep. 56. b. 


» 
l, 


5. 107. Sir Henry Conſtable's Calc. 


— 
* 


(C. a) In pcſitions. 
1 THERE is an ancient impoſition in Spur called the alen ; 
della, which is tlie tenth part of all that which is 

bought and fold. Lib. Succeſſ. 208. } 7 

2. The Kinos , France cannot juſtly impoſe taxes upon 
their ſubjects, hut the aſſent of the 3 eſtates, unlets it be in 
caſe of preſent neceſſity; and Lewes : 1th King of France was the 
firſt who uſurp'd this power. Philip de Commines, Lib. 5. 
fol. 197. ] | 


Vor. XVI. 7 i (D. a) 


— — i - 


=— Prerogative of the King. 


(D. a) Impoſitions. Cu/foms, IMA may impoſe 


them oe zake them. 


Eh IF a man tates 2d. r every barrel? Aale hich ſhall be lands 

ed at a certain place near the fea caſe, it is not lawful th it 
be his ot, land, and the parties cannot fell there without his 
conſent ; for it is leshing a new cuſi;m when he takes a conſtant 
certain ſum, which he c. innot do without the King's licence; 6#t 
he may "make particular agreements ith every - that comes there, 
for his conſent to land their goods there. P. 11 Car. B. R. 
between the King and Morgan, upon a trial at bar in an infor- 
mation againſt him, for levying of 2d. for every barrel landed 
at Crockerne pill in com. Somerſet near Briſtol ; reſolved per 
Curiam, an d he found guilty accordingly, and fined 100 
marks, and rung by j ju dgment of Court upon an informa— 
tion upon one of the articles in Eire, that it ſhall not be law— 
ful for any to raiſe a tax, rate or cuſtom upon the King's ſub- 
wrd in hi; own land.) 

2. Babington Ch. J. ſaid, that the Kings of England are inti- 
tled to have the petit cuſtom of mer, handizes, but nat the great 
er:/iom, and that he has it but for a certain time by act of par- 

L 578 ] hi ment; but this great cuſtom is caller 1 ſlfedy ; and ſo fee that 
King H. 6. had this ſubſiqy, and after King E. 3. obtained grant 
thercof by act of parliament for term of his life, and fo every 
King after him has obtained ſuch grant by parliament, eit 
granted to the intent that the King by Fis Adin wal keep the ſea 
that merchendizes may paſs and re-paſs in ſafety, Pr. Cuſtoms, 
pL 26. cites 9 H. 6. 12. | 


(E. a) Is Impoſitions the King may grant <vithout 


Parliament. 


dee 7 20. [I. ITE King may charge the ſubjet where it is for the ſubze'; 


he e bene7it, ſcilicet, 28 the ſubject has quid pro 19, 


charge them 13 H. 4. 14. b. ] 
without ſpe- | 
cial aſſentof parliament 70 their charge. 12 Rep. 22. cites 13 H. 4.16. For the benefit of the 
ſubject the King may make an impolition or toll witlin the cem, as, e revair highways, bridges, 
and to make walls for defence; but then the ſum impos'd ought to be propurtienable tg the brreftt. 
12 Rep. 34. cites 35 II. 4. 16.—Impoſitons, neither in the time of war or other the greateſt ne- 
ce. or occafion that may ! 


be (much leſs in the time of peace), neither upon foreign nor inland 
commodities of what nature ſoever, be they never ſo ſuperfluous or unnecelia;y, neither upon mer- 
chants, ſtrengers, nor denizens, may be Laid »y the King's abſolute power without aſſent of pariia- 
ment, be it vr never ſo ſnort a time. 2 Molloy 320. cap. 12.1. 1. 


2. As the King may grant lo another, that he ſhall incloſe a vill, 
and that he ſhall 79e a halj-penny or other ſum of every horſe 
and cart-load which paſles thro' the ſame vill for the incloſure. 


13 II. 4. 14. b.] 


[3. 85 
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3. $2 the King may grant bontage, and that he ſhall take of 
every * load a certain ſum for making the bridge with the ſame *. Oriz: 
money; for it is for the people's profit. 13 H. 4. 14. b.] n 

[4- So the King may grant that I ſhall have a * ferry over a * Og. 
certain water adjoining to my own land, and take of every one 1 
a half-penny more or leis; and this is good, becauſe thoſe who 
thall make the payment have grid pro geo. 13H. 4.15.3 | 

(5. 32 E. 1. Rot. Pat. M. 25. In ſchedula annexa quidam 
conſtituuntur ad atidendum tallage in civitat. burgis & domint- 
cis Regis per Angliam per capita vel in communt prout ad com- 
modum noitrum viderit expedire ſecundum facuitat. tenent. | 

(6. 9 IL. 1. Rot. Pat. Memb. 27. De ſubventiaue facienda pro * See pl. 7. 
- 34, 8 * . 7 1 It, 14.— 
roparaiigne * Pontis London.] ND 

| | Brid ze be- 

ing in great decay, and like to fall, not only K ing John by his charter 3 Johan. No. 2. command ed 
at to be repaired, but like iſe E. 1. grated a patent tor a charitable collection through all England 
towards ity reparation. And alſo impos'd a cuttum or impoktion of pontage for ſundry years upon ſe- 
ve ral commodrries, and on every cart, packhorſe, other carriages and patſengers, towards its 1epairsy 
Prynne's Animadv, on 4 inſt. 182, 184. cites Pat. 9 E. 1. M. 27 Pat. 10 E. 1. 8. and Pat, 10 E. 1. 
M. 18. and which are printed there at length, . 


[7. 14 E. 1. Rot. Wall. Memb. 6. in 19 E. 1. The King 
ranted #9 a vill cuſtom de rebus venalivus for ſuch time, ed tui- 
Yonem I fecuritatem partium illarum, and now recites, that the 
time is paſt, de gratia ampliori he grants it to them for other 
time ad ll. claudend. & pontes reparand. for four years, completo 
gutem termine ills difte conſuetudines penitus ceſſent & deleantur 
[8. 3 E. 1. Rot. Pat. Memb. 13. Villa Sap“ pavianda, the See pl. 10, 
King grants to the will te take fo much f all things fold there jor = = 
3 years & c. Ita quod completo termino it thould ceate &c.] was granted 
| the citizens 
of London to nave and mend tlie ſtreets and hehways, Femple- Bar, and Weſtminſter, Chancery- 
Lane, Shoe-Lane, better— Ine, trom Portvolhrig to 1 yburn, and trom London to Flighgate, 
Prynne's Animady. on 4 inf. 186. cites, Pat. 9 E. 2. Part 1. M. Te. ,, 36 = 7 
Part 2. N. 47. Pat. 40. 3 E. Part 2. M. 30. Pat. 51 E. 3. M. 7. Pat. 4 R. 2. Patt 1, L 579 


21. 


cg. 3 E. 1. Rot. Pat. Memb. %. Pro * murages cf a vill in * See pl. 125 
* 8 . bd F © 8 22 8 14. 
Treland, the King grants to the vill conſuctudin:m of things fed d ute 


f | ; 3 55 5 * for murase 
there for 7 years, ita quod completo termino 2: {Out ccaie & c. of the city 
M. 22. Grant of Cultom as above to the vill of Nottingham 3 

. fe . = { WiC: W4dS 
pro muragio for a certain term &c. j teu very 

| much out 

of reprir, Prynge's Animady. on 4inft. 184. cites Pat. 10 R. 2, Part r. M. zo. which is 
there tet forth at length. 


| Fro. 6 E. 1. Rot. Pat. Memb. 3. Toll for 5 rears granted to 


the burpeſles of Salop for pavins the vill, and the toll put in cer- = 


tain how much they ſhall take for every thing fold. } | , 
[11. Memb. 4. fol. 10. Toll to the town of Huntingdn pro 


reparatione pontis for three years.) 


a f . Le Animady. 
years to the mayor, ſhcriff, and citizens oi London of all mer- _ 4 
/ AS. 8, chand.zes 


[12. 7 E. 1. Rot. Pat. Memb. 22. Toll is granted for three Prinne“s 


Ns ſays, 
N ds an 
Itition 


ted 


tO 
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* * * . . 5 , * * 
chandizes 11 QUNIHULUM reharaligns irrer. C9 clanfurarum crvitat. 
7. > 
bredlictæ.] 


mY 


citizens of London by E. 2. towards the Euilding of a reww tetver on tho wvall near the Freer 


? 
+» #* & 
44: 


Fee pl. 


th to de 


of 


ry 
„* 


Par 10 E. . 4a. M. 1 


[ 13. I I. . Rot. at, . 1 Nr. NI. mb, 3 Conſuetudines granted 
de Fe HS VERN Lat = 97 as . a 


1 


C14. 18 5 Memb. 10. 12. & 1 E. 2. Pars 2. Memb. 11. accord. 
& Memb. Jr Murage, and „leib. 8. Laurage and Pont. ] 

[ 1 53» 10 1. 3 Rot. Fin. Neu. 1. D. Jglidis Cap tie ae fins 22 
d:liis dun d. F. ae ale, per mandatum domini regis, more 
at large 1 in 8 an @-1 

16. 18 — Rot. F Memb. 13. Cum Rex dudum pre cepiſ let 
ut 4 Alis vin no! i Sa: Ci Cumham & 3 alior. 


apud Petram i1xam vhl Ly: ernam Nat. & a terram regis 
U 


venientibus qu run! cund Uo \ Wort ad ODMUS regis O 5 CCT.aS ©: aulas 
CAapOrent: er alter (lH lterline ECON MANGCG-TO l-vy then! 45 


= 


arrearages. A. 18 Mail, 10 FE. 1. plus in 14 to ſuch purpoſe 
Cx C. | 
1 7 * + 
F157. 6 E. 3. Rot. Parl. Memb. 4. The parliament granted to 


5 ” © — » * #1 © 3 
the K mg 2 15th, ard me in at tue requeit OL them granted 
} 7 4> , ' 1 3 - a * . 1712 - H 8 by 7 FT EN 
that the conimihons act rated to ails e n al CITICSS 
Ne 15 ] » +4 Wo 1 » 4 = _ iy * i, * — | ALI TEL 3 
2 8 8 and Geiadcilles CLTUUZNOUR England mould CCale, and 
c- — 
the like ſhould be no more. 


1212250 — een * 5 A ent — . l . 
d of the laiety, fo as the King will! ve of his own without zrievin: his ſubiects with entragious 


- . 
res or lucnh 


' , "IE" . - 
- * _ . » m 5 % _ ” * - 9 - * . 5 9 ' . ” 
Ake; and HC UPON * N. eee 54 463 1110. 4 een þ4 alls =) 289 prou;ted 


— ö * . 4 } » © A . |} / " 9 
cc tortn 0 re Nile (Re lame acc | C6 1141 * 14 — 


Oe aled Oy 
E. 


. 


„ 


[18.3 Be ep. 7. Whereas c: mntthon ; have been awarded 
to certain people of 1 irres to prepare mon 5f arms, and lo convey 
ben to the H. __ ita Scotimnd or Gaſesi 211, © 1 wt ere, at the charge 
cf the ſhire, the King hath not before this time given any wages 
to the {aid preparers and 8 „ nor ſuldiers whom they 
have brought, wh reh je C COMMONS 0 1 the counties have been 
at great charge and much impoveritl.ed, the King wills that it 
ſhall be io done no more. 4 II. 4. Cap. 13. tlits ftatute is con- 
firmed ] 

F19- 14 E.3- cap. It is enacted upon the grant of the 
King, that the Pre/ater, Earls, Barons, aud Commonalty ſhall 
rt be from thenceic rtl charged or gricved 4% make any aid or 
ſuſtain charge if it be not by the cm aſſeut of the Prelates, Farls, 


Barons, and other great men and Commons of our faid realm of 


England, and that in the parliament. (This was upon a grand 


ſubſidy 8 to the King. } 
[20, The King cannet charge the ſubjects by an impoſition, une 
leſs it be Hs r the bene fit of the e ſubjects who fall be charged, and 


where they ſhall have quid pro quo. 13 II. 4. 14. b. Co. Li. 
Monop. 86. b. I 

L21. The hoſpital of St. Leonard of York was founded by the 
King & England, 10 end;wed by him Fa thrave of corn to be 


taken 


—w— A Up 


at. 


ery 
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taken yearly of every plngh earing within the counties of York, 
Cumberland, I emo, land, and Lancafter, avithin the rouge of 
York, of ehich thrave ou hoſpital avas ſeifed tinte cut of mine; 2, and 
after in time of H. 6. * deaicd to have this, 2 ef they have u * O 
ſufficient nor convenable r. medy ot the eemmont lavv, and for this (eien 
prayed aid by parhament, and it was granted. 2 H. 6. cap. 2.J 
22. Amd mo the ordi nanccs of $ L. 2. made by commiflaries, 
there i is fuch ordinance," Phat all manner of cue raiſed ſince the 
Fonatien of AE. I. be utterly void, notwith ltanding the — 
of E. 1. made to merch: unts-lirangers, becaule it was g, 
great charter, uud the * liberties of the city of Londan, and . * Fol. 


the aſient of the baronage, ſaving to the Ting for wool, leather, bin 
Kc. 

r * 

23. Not. Parl. 20 R. 3. N. 13. 14. e King confirms the Cour 

LS 2 6 . | ott. Kee. 
ordinance 6f the laft pariiameant, nat ta charge th be hd ects hs arms Abr. 
Kt. In he SEE: 3-0 5s 44-4 No. 5 

That 12 

as were fin'd zor not arraying of men may there: re be diſcharged; to which the King anſ e. 
that he will be adviſed Aid ibid. No. 4. is, That all within 6 mi 15 es ot the fea may have a {u, 


ſedeas ior arraying of men. The anlwer was, that fuch as keep the ſea coatts ſhall hate 
ſuperleatas. 


24. 25 E. 3. cap. 8. It is accorded and aifented, that #9 
man tha! ii be fg died. 2 i 4 men of arms, hoble IS, nor ar- 
chers, other than thoſe which Ae by tuch ſervice, if it be not 
by common ailent and grant made in parliament. 4 H. 4. cap. 
13. this ſtatute is confirmed. 

25. Rot. Scot. 8 E. 2. NM. 8. dorſo. The King prays every 
vill to ſend unum Haag | 


[26. 36 E. 3. cap. 11. Rot. Parl. 36 E. 3. N. 26. The Com- „ Orig. 

E %. (foreign: 

mons make a grant to the King of cle, leather, and qvoolfells & pra, 

for three years, but that it ſhall not be had in example or charge Cott. k 
of the commons in time to come, and that the merchants-deni- Abr. 

25,15, TO: 


zens may paſs with their wools as well as the“ merchants hs 


ſtrangers, without being reitr: ined, ; and that no ſubſidy or other wool me 
charge be laid or granted upon the wools by the e merchants, nor de 3 | 
by any other in time to come, „ the aflent of the parlia- es 
ment n 17 E. 3. Rot. Parl. N. Ihe merchants grant to the der, and * 
King a tax upon wools, and upon this the commons complain _ rg 


in parliament, becauſe the merchants gain by it, and the other ing dhe! 


commons of the realm pay for it, for the merchants fell more was d. 


dear, and for that reafon.] muy 
chan 


which bindeth not the commons. The anſwer was, that it cannot be hurttul to the commons, 
upon their price ict, oder was, that no man thould buy uuder, 


[27. Rot. Parl. 25 E. 3. 1 Part, N. 22. Commons com- Prynne”: 


plain of a grant of 40 6. wpgn « jack made by the merchants, Abr. 5 
which falls in charge of the people, and not of the mer- No. 2 
chants; but upon ſhewing of the neceſſity of the King, it is oY 
etitio!, 
granted to him for three years by p: arliament. | „ 
the ſu 


of wool, viz, of ever, ſack may cea'e, The .nſwer was, that the fame was granted ſor a tn 


enduring, 


2 2 3 


Abr. Na. 


"ET 


— 
nr. 
- 


— 
** 


e 
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C28. Rot. Parl. 22 E. 3. N. 4. Fifteenths granted to the 


King upon condition to be entred upon the roll in parliament, 

ſcilicet, among other things that the ſubſidy granted of 40s. 
8 wok; a ſack of wool for 3 years, ceaſe at the end of it, and 
1eficame.) that from henceforth no fuch grant be made by the merchants, 
+ Or:z. is ®fince it is only in grievance and charge of the commons, and 
pO not of the merchants who buy +for ſo much, be it better or 
meiux.; Worſe. Another condition is, that the merchants who have 

deceived the King in a ſack of wool be not pardoned Kc. 
IIe. foraſmuch as the more part of the 
cailed mala 
"ER commonalty of the realm find themſelves fore grieved with the 
when the * male-telt of wicls, that is to ſay, a toll of 405, for every ſack 


thing de. of wool, and have made petition to us for to releaſe the ſame, 
manged for 


e their requeſt have clearly releaſed it, and have granted 

merchan- for us and our heirs, that we ihall not take ſuch things with- 
- - C 

ee _ out their common aflent and good will, faving to us and our 

com modi. heirs the cuſtom of wool-tkins and cath. er granted before by 

ede the commonalty aforeſaid.] 

rent 

cannot have a convenient gain by trading therewith, and thereby the trade itſelf is loft or hindred. 

And in divers itatutcs _ out or maletot or maletut is a French word, 2nd fignifies an unjuſt vex- 

dien. 2 Init ED Ine King ca not c any Heri im peſi upon the merchant, and therefore the act 

9 H. >. cap. . oder nat on'y afirmatively, viz. per antijuas & ref! eonjuctudines, but 

wh wately 2 , 85 omn. dus malis 10:netis, with in which. 3 ned impoſiti ions are Included, and 


rity of parli ament. 2 La. > * tolt was au imp it upon taple 3 ties, per Fi eming 
Ch. B. who ſald, that a great ſubſidy was given to the King tor the repeal of this maletot, with this 
C:24fe, viz. that it ſhould never be drawn into precedent, which ſhews hat his malctot was rightly 
1m po! ed, or otherwite tlie parliame nt would nevet has gtwen erat a LAPS ce tor the abr gation 
of it. Lane 0. Mi ch. 4 Jac. in Scacc. in Bates's Caſe. — Pu taiterin the 11 E. 3 becaule it was T2 
thing ot 7 ſo great coull, ſequeace to the Crown, it was reviv'd and made 405. for wool and wol fell, and 
31. tor leather for denizens, and double tor ſtrangers; and in the 14 E. 2, a petition in partiament 
W25 to adate it, and fer a great ſubſidy it was feltaled; and in the 1 E. 3. it was reviv'd again, and 
2 ne petition vas made in parliament, and this petition was continued until the 36 E. 3. and then 
it was abated, ar.4 ailo by the 455, E. ;. it vas agun 25.ted flo that it ſeems that between theſa 
t.mes .t wa reviv'd), but it did riot continue long; tor in £% E. 3. it was egain reviv'd, and for 
wool tne impoit aas 575. & fic de fingulis. And ein 1 K. 2. after, it was anſwer's to the RE. a5 
apfezts in the a:counts here. And in © R. 2. it was again luppreſ- debe pariiameut for a ſubſidy 
granted to the King, with a ſaving of ancient rights. All tke'e ſtu ute prove exprefily, that the King 
had power to increate the import, and that upon commocites of the land, and that he continually 
uſes this power no:withitanding all acts of parizament agalnit it, ter Fleming Ch B. Laue 30. 


Bac 25 2 Cale. 


30. 34 1. cap. 3. thing from henceforth ſball be taken of 
s of 2 oy colour Gr 0c fon of maletat. It ſeems by 22 
; ot. Fin. Memb. 2. that this cuſtom was granted by the 
| „ Nts.,] 
The K 2 


. n (31 26 E. 1. cap. 5.6. Foraſmuch as divers people of our 
ed by realm are in fear that the aids and taſks which they have given 
confer; od to us before-time towards our wars, and other buſineſs of 
3 3 their own grant 2nd. good will (howſoerer they were made), 
= eter might turn to a bondage to them and their heirs, becauſe the 

» ds, ub mig at ancther time be found in the rolls, and likewiſe for 
hates Of the prites taken throughout the realm by our miniſters, We 
As have granted for us and gur heirs, that awe ' ſha 'l nit draw any 
* Fol. 74 fu 2 a,, tujhs ner priſes, into a cuſt;m, for any thing that hath 
dis. been dune heretofore, be it by roll or any * other precedent 


that 


— + tA — ä 


„ A — A 
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that may be found. And further we have granted to esl, the mainte- 


Spiritual, Temporal, and Commons, that for no bulinel; 
from henceforth ave fhall take ſuch manner of aids, taſks, ner priſes, 
butt by the common aſſent of all the realm, and for the common prefit 


nance of the 
his wars 

in foreign 
parts, which 
howfo: «cc 


theres, ſaving the ancient aids and priſes due and accultomed. | gs 
| ivy were 
| grante! in 
full parliament, yet (as here appeareth) many men doubted might turn in ſervage of the lubjects of 
the realm; for that it was holden that they ought not to contribute to the maintenance 
of the King's wars out of the realm; and thereupon Bohun Ear! of Hereford and Etlex, U 582 1 
High Conttable of Eneland, aud Bigor Earl of Norfolk and Suffolk, and Marſhal of England, (for 
that it concerned matter of arms and war) exhibited a petition to the King in French, in anno 25 E. 1. 
d{icre the making of this act, hich Lord Coke ſays he has ſeen a ciently recorded on behalf of the 
Commons of: England, conceriing the ſaid matter; and thereupon the King at this parliament 
vicldcd to this att, that ſuch aids, tatks or taxings thould not be drawn to cuſtom for any thing that 
had been done in that behalf. 2 lat. 528. 


32. 34 E. 1. cap. 1. No tallage er aid ſhall be taken or levied * 12 Rep. 


by us or our heirs in cur realm, without the good avill and aſſent 
of archbifhops, biſhops, earls, barons, knights, barzelos, and other 


2. * = 


freemen of the land. Rot. Parl. 25 E. 2. 2 Part. N. 12. ac- 


cordingly.) 

33. Rot. Parl. 22. E. 3. N. 4. That no impoſition, tallage, Pronne's 
nor charge * by way of loan or other whatſoever manner be _ —_ 
laid by the Privy Counci! of the King without the afſent of the No. 4 2 
Commons in parliament, } year and 

| roll. but 


not S. ?P,—* Orig. is (da preſter,) 


[34. Rot. Parl. 22 E. 3. N. 4. Upon grant of fifteenths, the 
Commons ſhew their great charges, fcilicet the reafonable aid 
which was pardoned by the ſtatute in the 14th year, whereby 
every fee is charged of 40s. without grant of the Commons, 
whereas by ſtatute the fee ſhould be charged but of 20s, 
* the which charges are levied of the Commons; and there- 
upon they granted the ſifteenths upon certain conditions.] 


L258. Rot. Parl. 8 H. 5. N. 6. The Commons pray, that 


where the King and his progenitors time out o mind have 


been lords of the fea, and now by the grace of God it is 
come to paſs, that our lord the King is lord of the coaſts on 
both parts of the ſea, to ordain, that upon al! rangers paſſing 
over the ſaid ſea ſueh impoſition to the uſe of the King [be laid] 
to take what to him ſhall- ſeem reaſonable for the ſafeguard of 
t he ſea. Anſwer. The King will be advifed.] 

[ 36. 2 . 22. Becauſe now of late diverſe commiſ//tons 
„ere made to diverſe cities, boroughs, and vills of the realm, 


| tr make certain barges and balingers without allent of parliament, 


and otherwiſe than has been done before this time, the ſame 
Commons pray the King, that the ſaid commiſſians be repealed, 
and that they be of no force nor effect. Lo which it was 
anſwered, that the ſaid King wills that the ſaid commiſſions be 
repealed in all points; but for great neceſſity which he has of 
ſuch veſſels for defence of the realm, in caſe the wars * happen, 
the King will commune of this matter with the Lords, and 
| | Z 2 4 then 


Prynne's 
Cort. Nee. 
Abr. 69. 
No. 4 — 
See ſupra, 
pl. 28.— 
* Orig. is 
(la que.) 


Prynne's 
Cott. Rec, 
Abr. 405. 
No. 22.— 
* Orig. ig 
(le preige 
neat.) 
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- 


then after ſhew it to the ſaid Commons for the having their 

counſel and advice thereupon.) 
Prynne's 37. Rot. Parl. 22. E. 3. N. 8. The Commons pray, that a/ 
Som _ age of wools and 5ther merchandizes be open qwithout making * loans 
No. B. That Over, and beſides the cuſtom from the merchants, and + other the 
all wooland cuſtoms of the King for a certainty, f the which loan turns all 
1 to the profit of the faid merchants in outra gious grievance and 
may freely Miſchief of your Commons. Anſwer, Be the paſſage open, 
pals without and that every one paſs freely, faving to the King that which 


an loans or: - 
Uther fob. is due to him.] 


ſidies over 
the due cuſtoms. 


Orig. is (Apprelts) + Orig is {aunt., t Orig. is (le a 


Prat.) 

We. [38. Rot. Parl. 38 E. 2. N. 11. enaqted, That merchants 
rig. is E i : 3 

(Ard) may freely merchand:ze all manner of merchandizes without being 


* confined to any, notwithſtanding any charter. 
139. Rot. Park 1 H.;. N. art. 1 he Commons pray that 
© Orig. is all merch ants may export ts any pl: ice From any place, ar 1mpe rt 
8 any gods {except g goods of the Haple at their pleaſure, paying the 
Cott. Rec. Cuſtoms and other duties dae to you, any proclamation to the con- 
Abr. 537. trary notwithitanding &c. 


No. 40 of 
the ſame year, ſeems to be ſame roll, and is as here, but ment! ons arfas in particular, and that 
they may ſell to all men except to the merchants of Jeane, paying their due cuſtoms : aud the 


anſwer was as in pl. 40. here. 


40. Anſwer. The King will be adviſed by his council. (It 
ſeems this was again/k companies ). | 
——  [41. Rot. Parl. 45 E. 3. N. 42. Pray that no impoſition or 
* 75. charge be laid upon 202 7 ells, * ww; als and hides, other than 
= the cuſto m and ſubũdy granted to the King, without aſſent of 
® Orig. is parliament. Anſwer, The King contents, and that none be laid 
(Lants & after the ſtatute be repealed, ] | 


Queres.) | 

Prynne's Cott. Rec. Abr. 114. No. 42. ſays, The print touching the impoſitions on wools, cap. 4. 
agrees with the record. Rot. lem. 45 E. 3. No imontion or charge &c. thali be ſer 
without alent of Parllan zent. 2 Inſt, 61. | 


42. 9 H. 6 13. Dy Bavington, in this grant (ſcilicet, of 
the ſubſidy of tennage and prundage) the Ling ir nt inherited but 
for certain time by authori ity of parliament z but of petit cuſftoius 
he is inherited. Br. Cuſtoms, 26. ] 


Prynse [43. Rot. Parl. 25 E. 3. 1 Part, N. 21. The Commons pray 
1 that where 6d. of the pound and 25. of a ſack of wool, aud 
No. 25 40d. a ton of wine, was granted by the merchants for hoving 


That the conduct over the ſea, for ſaving their lives and merchandizes 
ert there, whereas no conduc? at any time was, by which the mer- 
merchants 

for wafting Chants have loſt their lives and merchandizes, to great dif- 
ever their honour of our lord the King, undoing of the merchants, and 
=_ may to the great damage of his people, that it pleaſe the Ring that the 
Mr. Protne merchants may "ag beir own conduct for ſaving of their lives 


«dds, that and merchandizcs, and that the cuſtoms atoreſaid ceaſe, and 


Prerogative ot the King. 


* he not demanded. Anſwer. The King will be adviſed, and fuch pay- 


thereupon will anſwer them in + proper manner. ] 


a cuſtom called tonnage and poundage, 
rs (coveable.) 

44. 47 E. 3. A ſubſidy of 6d. of every pound of merchan- 
dize (except wools &c.) exported and imported, and 28. of 
every tun Of wine for one „car without conhtderation, but ſor 
the tecond year upon conſiderations, it the war continue &c. ] 

[45. 5 R. 2. cap. 3. Upon the prater made in A by the 
mariners of the vu, to make an ar my upon the | fea for tavo years, 
the Lords ana Cymmons grant t5 the King a JR l; of 28. upon 
every tun of wine, and 6d. of the pound for all merchandizes 
exported and imported as well of woollen clothes, as of other 
merchandizes (except wooks, woolfels, and leather), beſides 


the cuitoms due! by phe 0 yea! Ke. &, ata 1 that the money 
there of Comm r be nohs! i pplie d up: T7 the / / i e Ree Ping oF Us the ea, and 
12 7 art 462 ads £8 . at t! C requcſt o the CO the 


King * that two men there named thould be the receiv ers 
and keepers of the ſaid ſubſidy, and certain other perſons 0 
be aſſigned by the King to be comptrollers to che {aid col- 
lJectors ;; and the people be Ws in the faid army Shall have wholly all 
their gains and profits ts be parted betwixt them during the feid 
army avovelaid ; and the 4 2 „als and ether of the faid army hall 
be aſſured to fave the King's friends and allies uit haut damage t0 
be . to them or any of them by any way ; and it they 005 and 
that be duly proved, they ſhall bind them upan a grievous pain there- 
ef duly to make amends. | 

46. 50 E. 3. No. 182. Prynne's Cott. Rec. Abr. 138. The 
Commons pctition, that ſuch as ſhall of their own authority 
lay new impęſitians avithout aſſaut purliument, may loſe life, 
member, and other forſeitures. Antwer, Let the common 
law, heretofore uſed, run. 

47. In the Parliament Roll at large, of 51 E. 3. No. 25. the 
prelates, dukes, earls, barons, commons, cls burgeſſes, 
and merchanrs of England, in this parliament, petition the 
King not only for a pardon 1 in general, and of fines and amer- 
ciaments before the Jultices of Peace, not yet levied in (pecial 
(which Cotton's Abridgment only toucheth), but they likewiſe 
ſubjoin thereto this memorable requeſt (totally omitted by the 
Abridger), which Mr. Prynne ſays he thought meet here to 
ſupply; viz. That in time to come, your ſaid prelates, earls, &c. 
may not be henceforth charged, moleited, nor grieved /9 make any 


common aid, or ſuſtain any charge, unleſs it be by common af ut 


of the prelates, dukes, lords and barons, and other people of 
the commons of your realm of England, and that in full par- 
liament : nor no impoſitions put upon their wools, wool-fells, 
and leather, or any the ancient cuſtom ; that is to ſay, of one 
ſack of wool, half a mark, and of 300 wool-fells, half a mark; 
and of one Yaſt of ſkins, one mark of cuitom only; according 
to the itatute made the 14th year of your reign 3 ſaving to > 
the 
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2 Int. 63. 
Lord Coke 


favs. that 
the common 
opinion was, 
that tuls 
judgment 
was agaluſt 
law and di- 
vers ex;reſs 
acts of par- 
Tament. — 
But 12 Rep, 
22. Lord 
Coke ſays, 
Note, upon 
a conference 
between 
Popham Ch. 
J ard my- 
elf, upon a 
jedgment 
given lately 
concerning 
the impob- 
tion on cure 
rants; ard 
upon con n- 
&-ration of 
&Erverie 
hooks and 
Aatutes, and 
verre re- 
cords which 
we ke 
ſeen, it ap- 
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that the 
King cannot 
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dize to be 


Prerogative ot the King. 


the ſubſidy, granted unto you the laſt parliament for a certain 
time, and not yet lexied. Jo which laſt claufe the King then 
gave this anſwer; and as to that, That no charge be laid upon 


the people without common aſſent the King is not at all 


willing to do it without great neceſſity, and for the deſence of 
the realm, and where he may do it with reaſon. And as to 
that, That jmpoſitons be not laid upon their wools without 
aſtent of the prelates, dukes, earls, barons, and other people 
or the commons of his realm; there is a ſtatute already made, 
which the King wills that it thall itand in it's ſorce. Prynne's - 
Cott. Rec. Abr. 152. where Mr. Prynne deſires the Reader to 
take notice of this. | 

43. an information was exhibited againſt B. a merchant of 
tne Levant, reciting that the King by his letters patents under the 
great jeal, had commanded his treaſurer te command the cuſigmers 
and receivers 79 / and receive of every merchant denizen, aul 
brings within any port within his dominions currents, 5 5. 4 
bundred for inet above 24. Gel. which was the poundage by the 
ſtatute of every hundred; and it was alleged that B. had no- 
tice thereof, and that he had brought currants into the port of 
London, and refuſed to pay the ſaid 5s. in contempt of the 
King. B. pleaded that he is an Engliſh merchant, and an ad- 
yenturer, and a denizen, and that he made a voyage to Venice, 
and there bought currants, and imported them into England ; 
and recited the ſtatute 5 33. which grants 25. 6d. ſor pound- 


age, and ſaid that he had paid that, aud therefore refuſed to pay the 


65. becauſe it was impoſed unjuſtly and unduly againft the laws 
of the land; whereupon the King's attorney demurr'd. And 
Fleming Ch. B. in his argument ſaid, that the ſtate of the caſe 
is touching a new cuſtom; that impoſitions or cuſtoms are 
duties, or ſums of money newly impoſed by the King without 
parliament on merchandizes ; and that here the impoſition is 
not upon B. nor the Venetian merchants, but upon all meu 
who import currants. That the impoſition i, properly upon cur- 
rants, and for them, and nat upon the defendant nor his geads, 2b bb 
is a merchant ; for upon him no impoſition ſhall be b11z by parttament, 
And the Duke of Venice having impoted upon our merchants 
a ducat by the hundred, which was toreicen to be a means that 
in time would waſt the treaſure of the land, therefore Queen 
Elizabeth granted to the company of merchants of the Levant, 
that none ſhould bring currants bas by their licence, and they 
impos'd upon them who did import, and were not of their 
company, if he were a denizen 5 s. if he were a ſtranger 10s, 
and that this was paid by the merchants without contradiction, 
And after judgment was given for the King. Lane 22. to 31 
Mich. 4 Jac. in the Exchequer, Batcs's Caſe. 


imported to this kinglom, or exported, wnleſ7 it he for advancement of trade and traffick (which 
is the life of every iſland) pro bono publice ; as if in foreign parts any impoſition is put upon the 
merchailizes of cur merchants non pro bono publico, and to make equality, and advance trade 
and trafticx, the King may put an impoſition upon their merchandizes ; tor this is not againtt 
any of the dates, which are made for advancement of trade and merchandize, or of the ftatute of 
mug /d Cbaria (ap. JO. which is ft aliqui mercatores de terra contra nos guerring inveriantur in 


terra n ini prinicipie gerte, attachicniur &. Que mode mercatores terra noſira, trattantur, 


qui 
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uw? nunc unden untur in terra illa contra not guerrina ; et ſi noſtri ſunt ibj, illi ſalvi ſunt in terre 
w-/tra 7 for the end of all ſuch reſtraints is {alus popult; and fo in this caſe of currants the im- 
pon ion was impoſed upon the (aid rexton to male equality, and for the advancement of trade and 
eratiick ; and th-retore luch 1aquifition was lawtul. 8 5 8 
* * 

49. 1 .. M. Stat. 2. cap. 2. , 1. declared among other 

f a : 4 
things, that levying maney for the uiſe of the Crown by pretence of 
prerogative, without grant of parhament for langer time, or in ether 
manner than the ſame is or ball be granted, is illegal. h 


(F. a) * Tonnage and + Poundage. . 
ft. 1 H. 4. N. 508. upon ſack of wool granted in. na 


- , Ve : there ——— 
for three years. ] | Ta 
a ſubſidy out of wines of all ſorts, and was firſt granted by pariiament 5 R. 2. where. for 
every ton of wine, to be imported into England, was granted to th, Kiug ior 2 years ; and this 
was ter maintenance of a fleet upon the ſea, to ſuppreſs the pirates z bud atier by parliament 3 E 4. 
tonnage was granted to this King for term of his natural life in this manner, viz. os. tor every 
ton of wine, and (over and above thoſe 38.) for eve:y tun of ſweet wine 3s. more. See the ſtatute 
12 E. 4. cap. 3. And this ſublidy was granted to H. 8. and E., 6. with this addition in the ame 
of E. 6. that for every aum of Rheniſh wine, .allo 124d, ſhall be paid. And after the time of 
E. 6. this ſubſidy of tonnage was granted by feveral acts of parliament to Queen Mary, Queen 

Elizabeth, and King James, during their natural lives. Nav. Rep. 11. 4, b. Mich. 5 Jac. B. R. 
in the Cate of Cuſtoms. 2- Molloy 241. cap. 1. f. 8. S. P. 

+ Poundage is a ſubſidy granted out of all commoJities exported and imported, except wines and 
the ancient ttaple wares, and payable by all merchants, denizens aud aliens, and is the twentieth 
part of the value of merchandizes, viz. 12d. in the pound, and was fitſt granted by parliameat in 
England 31 H. 6 during the life of this King; which grant was immediately reſumed. But 
zfter this, viz. 3 E. 4. this ſubfidy of poundage was gramed to the ſaid King during his life; and 
the ſame grant was renewed to E. 6, Qieen Mary, Queen Elizabeth, and King James, during 
their teveral lives, by fever] acts of parliament. Dav. Rep. 11. b. in the Caſe of Cuttoms, 
2 Molloy 341. cap. 1. ſ. 8. S. P. . 


2. 2 II. 4. N. 9. For defence and good government of the Prynne's 
realm, 28. of evcry ton of Int, and 8d. or the pound of all Cott. Rec. 


f x 5 | Ahr. 40 
merchondizes (except wool-tkins and * ſheep-tkins &c.) granted 30; Nob 
to the King for two years.] ; „Orig. is 
a (peaux 

a launts) 
[3. Rot. Parl. 1 H. 5. N. 17. It was granted for * a year 2 
under certain conditzons, 2 H. 5. 2 Part. N. it Was e coo 
ranted for three years, 3 H. 5. 2. N. 5. it was granted for life, No. 17. fays 
2 that it ſhould not be put in example. J it was grants 
| ed for 4 
years. 


[A. Rot. Parl. 3 E. 4. N. 24. The ſubſidy of tonnage and Prynne's 


N 1: . | — 7.72 „ Ct. Ree. 
poundage granted by bill indented to Edward 4. for life, with Ahr No. 2 8 
grverſe previſe's added by the Commons.] but is there 
5 9 . mentioned 


as in 4 E. 4. and takes no notice of any proviſoes. 


[5. Rot. Parl. 14 E. 4. N. 46. The flatute of tonnage and © 585 J 
pountlage recites, that where it was enacted in the parliament held IH 
3 E. 4. whereas in the boot printed it is recited ta be held the 9 70. 
4. 4. | . k 
Prviine s 
Cott. Rec, Abr. 500. Ne. 46. ſays the print touching ſubſidies, cap, 3. agreeth with the record 


[6. Rot, Parl. 1 R. 3- The ſubſidy of tonnage and poundage 
granted to R. 3. for life, ſaving to the merchants of Caleis the 
cuſtoms of morling and ſhorling, and other proviſocs. ] 


4 (G. a) 


X.. -—- I Teac CIIVWP 
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SCuftoms (G. a) * Cuſtoms. 


ave ities 

certain and 
b [1. +4 H. 3. FF Aving confidered of the war of Scotland, and 
the K. N. 28. rebellion in W ales, and ſaſeguard of the ſea, 
25 int: 2 and of the marches of Calais, Guienne, and land of Ireland, 
tance ot his granted to the hy F W ally for the defence of the realm of 


Crow? tor 
merchan. England, 30 5. 4 fach of 2woet, delle, and of ſhins & c. for three 


dizes tranſ- years 3 and for defence of the ſaid realm 38. of every ton of 


1 wine (except thoſe which are taken to your uſe for priſe), and 
tm to i 2d. 2 pound (except the things afor eſaid, and || corn for 
another ; for cattle &c. but cloth is not excepted), to have * for two vears 
for tnines and a half. 


vendin'c by 
way of merchang1ze, S from one port to another within the Game realm by ſea or by land, 


ne merchant is dound to pay any cuſtom. Thoſe duties called cuſtoms are divided into three kinds. 
uit. Magna Satte cuſtuma. :2dly, Para & nova cuſtuma. gdiv. 1 „Age and butlerage. 
And in all thele the Crown has a certain and perperual inheritance. iſt. The grand and ancient 
of native or home-bred commodities of three forts, viz. wool, woolfels and 


cuſtom 3 + ee out of 
Bides. The new and Lee cuſtoms is 3d. in the pound, payable by merchant ſtrangers only 


r 
for all ar. ties by them imported and expcrted, as is expoſed in the charter of . 3s 
Prifaze is a cuſtom taken of wines of all forts, | for which ſee [R) ſupra ] Dav. Rep. 8. a. b. 
Mich. 5 Jac. B. R. in Ireland, in the Caſe of Cuttonmse. The ancient and grand cuſt m 1s 
parcel! of the ancient inheritance of the Crown, and is as ancient as the Crown itſelf ; inheret 
2 right, anJ by ae N and not by grant or benevolence of the 


ſceptro, any is due of common rig! 
merchants, or Jv act of partiament, Dav. Rep. 8. d. cites D. 1 Els. 165. b. But becauſe 


every thing which is due of commen right and by preſeription ought to have rea enable cauſe of come 
1 it was noted and obſerved tat this cuſton s firſt paid to the Crown 100 r four prin- 

pal cauſes or reaſons. 1it. For leave to gepart the . and to carry the comm dities of the 
7. al m out of it. Vide D. 1 If 2 165, b. a id the ſtatute of 18 E. 3.cap. 3. 2. For Crapo which 
the King has in the ſea, and in the arms thereoi. 22 Al pl. 93. 5 Eliz D. 326. 3. Becauſe 
the King is guardien of all Bhs ports and havens of the realm, which are oftia ſeu janmæ regni, 
and the Kine is cuitos totius regui. 4. For wailage and protect: on of merchants _ the ſea 
againſt the enemies of the realm, ind ai aint 5 who are common chemies to all nations. 
Dav. Rep. 9. b. in the Cate of Cuſtoms. --—— The petit and new quid ee * merchant 
ſtrangers oniy had commencement in the f time of E. 1. tor be ſore 5 is time the duties payable 
by mere hint ranger, tor ail fo eign commod tic ported (except wine) ant! bir all native come 
modities exported except the itaple-wafe 0; Mαα u Is and hides) were uncertain; for the 


ol, woo! t 5 
King by his prerogative took to his uſe and at his price, fo much aud ſuch portions of their 
mere! andize as he had need, oy name of prites, which were always uncertain. Dav. Rep. 9. b. 
in the Cate of Cuttoms.—Prifize of i ao a cuitom due by preicription, | but tor this 
oY (R.. ] Davy. Rep. 15. a. in ile Caſe of Cuitoms. 


No. 44. and fee ti charter at lars, and matters 1el1tin» thereto, Prynne's Animadv. 


* 


1 


5 ; f : C * | 11 , - ay 
ites the fame carter ; and ice 2 Molioy 327. 


? to 26, —2 Molloy 1 30 to 41. cites 
& 


E. 

nh. 2 

6. 7. 8. P. as to magna cultuma & antiqua & parva cuſtuma. 
e Cl 


Y J. B. ſid, that certainly a cuſtim was due to the King at the common law fer wool, 
wooltel's zu leather, long before the giving of halt a mark by the ſtatute of E. 1. and that 
appears by the Red Book in 1h. Exciicquer, but not according to the proportion ſettlzd by that 
Fatute ; but ſome cuiltom was due and paid. Hard. 2!4. Mich. 13 Car. 2. in Scacc. in Caſe of 
Vere v. Sampſon. But ſee Vaugh. 161. 162 Hill. 23 & 24 Car. 2. C. B. in Cafe of Suxr- 
ARD » Gn:x0LD, thit thoſ: c:toms called the old or antique cuſtumæ, were granted to King 
Kd. . in de third year of his reign by parliament as a new ti:ing, and was no duty belonging ta 


the Crown by the comn.e2 law. 
$ Prvnne*s Cot. Rec. Abr. 415, No. 28. mentions the grant, but not the reaſon of giving its 


— Orig. is {Blee Beitaile. 


Pronne's [2. 2 H. 4. N. 17. The Commons ſhew to the King, that 
Cort, dee. whereas at the Iaft parliament they granted the /irbfray of ae 
[ 587 J to continue for certain time c. and now lately the Commons 
No. 13 have underſtood, that the fame Ring has granted to diverſe perſons 
ſcems to be certain annuities to take for term of their lives of ſubſidies of 


eee wools againſt the form of the ſaid grant, and in very great 
diſcomfort 


Abr. 4-6. 


* ad 


alu ca. + 
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diſcomfort and deſolation of the ſaid Commons, by which the 
ſaid Commons pray, that all patents ſo granted of the ſaid an— 
nuities to take of the ſaid ſubſidies be utterly revoked and re- 
pealed, and hat the ſame ſubjidy be * diſpsfed of te the uſe for 
which it was granted, which prayer ſeems to our lord the King 
juſt and reaſonable, and he has confented to it. ] 

[3-.51 H. 3. 113. B. Stat. of the Exchequer, the two prin- 
cipal collectors of the cuſtom of wools ſhall pay all money 
which they have received of the faid cuftom, and ſhall make 
account from year to year of all parcels received in any ports 
or other places of the realm. Vide reſiduum. (It ſeems this 
cuſtom was given for a time., | 

LJ. Among the petitions of the parliament of the 18 E. 1. 
there is ſuch petition, Ball. Johanns de Brittan in com. 
Eborum exigunt novam cuilumam de qrolibet auimali, excepto 
&. videantur' recorda &c. & mandatur ſeneſchallo quod fit 
coram juſticiariis al -placita regis oſtenſurum &c. & interim 
nimalia replegientur. ] | 

[5.16 E. 1. Rot. Pat. M. 13. Cuſtodes nove cuſtume per 
totum regnum de lanis peilibus & coriis. 13 E. 1. Rot. Pat. 
NI. 5.] | 

6. 10 E. 1. Rot. Clauſo Memb. 4. Mandatur vic. Nor- 
thumb. de levanda pecunia nove cuſtume &e. & ſpecial. 

fuit ad Memb. 5. 24 E. 1. Rot. Clauſo. Memb. 5. 
collectoribus nove cuſtu e. . 

[L. 14 E. 3. 21. The Ring grants ſor him and his heirs nt 
lo demand, aſſeſs, or take, or tuiler to be taken of any Engliſh- 
man more cuſtam of a fack of ν,]⁰ than bs. 8d. and upon weoltels 


* 


8. > E. 1. Rot. Finium Nemb. 24. By the new cuſtom, 
which is granted by all the great men of the realm, and by the 
prayer of the commons of the merchants of all England it 1s 


provided, that in every in the vii] where 
C_ 4! 


the port is, mall be choſen two of the molt knowing and moſt. 


puiflant, that the one * picce {hall be in the cuſtody of one, 
and one who ſhall be aftigned by the King ſhall have another 
picce, and ſhall be ſworn, that they will duly receive and 
anſwer the King's money, that is to ſay, of every fack of wool 
half a mark, of every 300 +pelts, which are a fack, half a 
mark, and of every laſt of 5 hides a mark, ifluing out of the 
realm, as well in Ireland, in Wales, as in England, within 
franch. and without in every port, || where, if they may iſſue, 
mall be two honeſt men worn, who ſhall not ſufter the 
pelts nor hides &e. under pain of forfeiture &c. ib. eadem 
Memb. 1. in Latin more often called nova cujiuma. In 
dorſo & tota co munitate Angliæ. 

9. 25 E. x. cap. 7. Ihe King releafes the maletelt of wool, 
faving ile cuſtom of æν , Sc. granted before by the commonalty. 
Vid. fame Cuſtom mentioned in 27 E. 3. cap. 1. *Such Rot. 
Pat. 3 E. 1. Memb. 1, 2. Vide Rot. Fin. Memb. 24. in dorſo, 
this grant is recited, and the King demands ſuch grant to be 

8 made 
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made in Ireland &c. Convocatis omnibus &c. Ibidem in 
dorlo recited to be granted by parliament pluribus de canis aw 
| rogatiznem regis & c. three or four foris ibidem in dorto, and 
+ Orig. is wy nereof in Ireland by the — f E i 
N grant + thereof in Ireland by the parliament of England. 
(8 cela.) * . f "24 . . „ 8 * 
Note, that this grant was 2 E. 1. and his jucceſors & c. Vid. 
id Memb. 23. in dorſo plus &c. Vid. Memb. 25. 6 E. 1. Rot. 
Pat. Memb. 20. Collectors & cuſtodes made of this new cuſ- 
8 tom in Ircland &c. and vid: this 
[ 588 J 10. 10 E. 1. Rot. Fin, Mlemb. 5. De nova cuſtuma regis in 
Hibernia commiſſa &c.] 
C11. 10 E. 1. Rot. Fin. Memb. 4. the ſarac.) 
[12. 28 E. 1. Rot. Fin. Memb. 5. The King aſſigned one 
to receive cuſluma lang coricrum & c.] 2 
C's [13. 9 H. 6. 12. 'The Queen had an annuity granted to her 
O. ec. 2 — : . - N - 
Abr. os. by the King out of magna cuttuma, } 
No. 12. does | | , 
not touch this point. S. C. cites Day, Rep, g. a. b. in Tuz Casz or Cos ron :. And adds, 
chat this is an argument that the King has a greater ettate in the grand cuſtom than for his own lite, 


[14.36 E. 3, cap. 11. it is enacted, That after 3 years (which 
was the time that more was granted by the parliament) that- 
nething ſhall be taken or demanded of the commons, “gde the 
ancient citam of half a mart upon a fack of wwo:l &e.] 

f15. 1 L. 1. Rot. Pat. Memb. 5. Proclam. quod mereatore: 
exercoant per autiquas cenſueiugines ab/que onere novarum conjrietu- 
dinum & exactianum (Fc | 

£16. 22 E. 1. Rot. Fin. Memb. 2. Pro mercatoribus Hiberniæ 
de cuituma lan. peil. & corior. &c. licet in ſubſidium guerre 
quam pro recuperanda terram noitram Vaſcon. contra Gallicos 
movere intendimus mercatores regni noſtri gratanter conceſl. 
quod de quolibet ſacco lane fracte, que per biennium vet 
triennium, i tantum durant guerra noltra, de noſtro reguo ad 
partes tranſmarinas ducet. habeamus 5 marcas; & de quolibet 
ſacco lane alterius vel pellium janatarum que ſimilit. tranſdu— 
cent. tres marcas; & de quolibet laſto corior. quæ ſimilit. tranſ- 
ducent. quinque marcas; volentibus tamen mercatoribus Hibern. 
quibuſdam de cautis-gratiam in hac parte facere ſpecialem vobis 
mandamus quod de quolibet ſaceo lane vel petlium lanatarum 
& ſimilit. de quolibet laſto corior. de quibus dimid. marc. prius 
capi ſolebat ad cuſtuma, capi faclatis unam marcam durante 
guerra predicta &c.} | 

(17. 31 E. 1. Rot. Fin. Memb. 16. De nova cuftuma in 
Flibernia colligenda & c.] 

18. 35 E. 1. Rot. Fin. Memb. 13. De exittbus eiſtumæ 
vinorum in Ililernia Sc.] 

(19. 31 E. 1. Rot. Fin. Memb. 5. Cuſtomer aſſigned ad colli- 
gend. tam novas cuſtumas quam antiquas conceſſas &c. a mer- 
catoribus &c. Memb. 6. De ſupervidendo negot. nove cuſtume 

8— de mercatoribus Angl. colligend. at large throughout &c. 
. 1539. Memb. 12. De nova cuſtuma in London colligend. Memb. 20. 
bis, Of removing of othcers de “ nova cuſtuma, and making of 
S——— others &c. Memb. 14. De nova cuſtuma colligenda &c.] 
| „ (29, 
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(20. 31 E. 1. accordingly throughout. 1 E. 2. Memb. g. 
2 E. 2. M. 5.) | 

(21. 35 E. 1. Memb. 10. Recital of a grant f nova cuſtuma by 
the merchants Wc, Ibid. Memb. 11. which [was] granted pro 
libertatibus. ] 

[ 22. 30 E. 1. Rot. Pat. M. 1. 34 E. 1. Rot. Fin. M. 5. Grant 
of Cuſtom pro vino for liberties 4. in ducatu for all ſuch wine gued 
in regnum & unde fre!tum marinarits folvere tenebantur. 

[23. 16 E. 2. Rot. Fin. Memb. 4. De cuſtuma 28. de vinis 
colligend. 35 E. 1. Rot. Fin, M. 13. De exitibus cuſtume vinor. 
in Hibernia &c.J 

24. 4 E. 2. Rot. Fin. M. 14. De cuſtuma vini colligenda 
granted to E. 1 for liberties. ] 

(25. 31 E. 1. Rot. Chart. Nemb. 3. 44. King grants diverſe 
liberties to merchants-ſtrangers, ſor which the ſaid merchants 
grant to the King and his heirs increaſe of their ancient cuſtoms 
of wine, hides, pellium lanatarum &c. diverſe other things, 
and the time and in the end the King grants for him and his 
heirs, that nothing more ſha!l be impoſed &c. Vid. the Cuſtom of 
Srangers mentioned in 27 E. 3. cap. t. fcil. of every ſack of wool 

108. of every 300 woolfells 108. of every laſt of feather 208. ] 

26. 5. E. 3. Rot. Fin. M. 15. De novis cuſtumis colligendis 
recited to be granted to E. 1. pro libertatibus. ] 

27. 1 E. 2. Rot. Pat. Part 1. M. 4. conſirms novam cuſtu- 
mam lanar. pell. &c. ultra antiquam cuſtumam per mercatores 
alienigenos conceſſam &c.] 

28. Vid. 27 E. 3. cap. 26. mentions the charter made by his 

randfather to the mercliants ſtrangers, and by himſelf con- 

. by which 3d. in the pound 1s to be paid to him for 
merchandizes imported, | 

(29. 30 E. 1. Rot. Fin. Memb. 13. grants diam peſagii 
plumbi averii de fondere & tronagu lanarum „ villa noſtra de 
Kingſi;n ſuper Hull qui valent &c. rendring tarm &c,y 

[30. 33. E. 1. Rot. Fin. Memb. 16. De fallagis aflidend. in 
villa de Stamford & Grantham ad opus regis, que funt de an- 
tiquo dominico corone noſtre &c. | 

31. 2 E. 2. Rot. Fin. Memb. 5. De cuftedia peſagii de King- 
fon ſuper Hull cuſted. peſagii plumbi averit de pondere & tronagit 
lanarum Fc, 

[32. K. H. 3. granted 7 the Freres of St. Bartholomew of 
Smithfield de dugrus priſcibus de quolibet onere piſcium tranſeunt. 
Pont. Lond. verſus dict, civitat. quos reges ſemper habere ſole- 
bant &c. 4 E. 2. lib. Parl. fol. 83.) 

(33-1 E. 1. Rot. Pat. Memb 18. Cum rex novum auxilium 
in regus diverſis mereatoribus ad certum tenpius commiſerat ſalvis 
firis ſacluris ratione predict. auxil. extra regnum aſportat. vel 
etiam non ſolut. Commilhon was awarded to inquire of the 
forfeiture of which the merchants have not anſwered. ] 

34. 25 E. 1. 7. The cuitom of male-tclt of vue raiſed with- 
out parliament, diſcharged, and enacted that no ſuch cuſtom /hall 


be raiſed without their common aſſert, ſaving to us and our heirs. 


the 
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Prynne's 
Cott. Rec. 
Abr. 10. 
No. 15. does 
not concern 
this point. 


See pl. 31, 


See pl. 29. 


ay y — 
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che euſtom of wools, ſkins, and leather, granted before by the 
commonalty aforeſaid &c.}] 
Tho? the [35. 17 R. 2. 2. Every man may make and ſell clothes, as 
pers) well er eye as other, of /uch length and breadth as him pleaſe, 
i paying the aulnage, ſubſidy, aud ther dewvoyres, ſcilicet, of every 
this a, yet piece of cloth after the rate 17 R. 2. c 3. The merchants 
the Sener. and workers of clothes called worſted, may bring their bolts of 


ERA. 159, lingie worlted to what parties them pleafeth (taving to * the 


bis. King's enemies) paying the ſubſidies and cuſtoms thereof + 
—— without the dev oyres of Calice.] 
lity of the 


words cloths, as well keriies as others, ee all; and there cannot be more {giuihcarit and 


compre!: enſive words to include 2ll manner of cloths, Per Hile Ch. B. Haid, 215. Mich. 13 
Car. 2. ia Scacc. in Cale of Vere v. Sam; ſon & al. 


36. 27 L. 3 Cap. EE ſtat. 1. A ald, gran ite Me Ot CV CTV cloth 
ſold (in Lag and) to take of the ſeller over the cuitem: the reof 
(| ue 7 leilicet, cf eber 54 cloth of all; ic TL [> 0 in {br re 15 "1G 8 44777 c 40d. 


Kc. 
I 11 H. 6. cap. 9. recites divers ſtatutes of proviſo that 
der) ene may fel! clothes called firetts, paying to the King the aule 
wage, eb 5 cuitoms, and other deviires, that is to ſay, of 
every cloth, and of every piece of cloth after the rate contained 
in the ſaid matutes. (But nota, that no cuſtom nor ſublidy is 


Fe 


_ mentioned in any ot the ſtatutes there recited, but one of them 

L 599 J has the- clauſe, paying the auln nage, ſubſidy, and other de- 
voires, for eve! * 5 ce of cloth after the rate.)] 

By an act of 38. 31 H. Ip. 6. For 353. 4d. to be paid for 


. 
> V3 


EN. = ſack of woo! 5 y "the ſaid ſtatute of 31 H. 6. as had been paid 
ſubfidy was all the-lite of H. 6. but no antwer to it.] 


granted 0 Z 

the ſaid King of 4 s. and 4d. out of pack of wool, and <3s. and 4d. of every 240 woolſells; 
but after, in tic lame parliame tt, this. ſubſidy was absted, and reduced to s. aud 4d. tor a fack 
of woot, and :3+. 44. tor 20 wool-fels, and the payment limited for tive years only. Dav, Rep. 
II. a. Mich. 5. lac in the Cate vi Cuilms. 


39. The cuſtom of poundage in Ireland, ſcilicet, to give 
124. to the King for every pou nd of merchandize exported and 


imported, was not due by the common law before the ſtatute 
of 24 H. 6. but only by the on ſtatute. M. 6. Ja. in the Ex- 
chequer. ihe ( ity EF Dutblii's oy relolived. 2 Jac. cap. 


ordains that eren, "Fall not excend 24 jardin 2 and that 
for every kericy of 24 vards * e ſhall be paid as much in 
cuſtom and ſubſ dy ratably, as ſuch perfons ſhouid pay unto his 
Majeſty for one piece, and a third part of a piece containing 
18 yards, | 

[40. 12 E. 4. cap 3. Such cum and ſub/rdies due to the King 
for the ſam: clothes hal be paid. 11 HI. 7. 6. accordingly.] 

[41. 14 Kl. cap. 10. ATA made ts reform the lenzth and breadth 
of keriey s, and weight, and recites that the Due 71 ought to have 
cuflom and f::bjidy acc: rding to the qriantity of the cli th.) 

142. 27 E. cab. 18. tbr white reits in the laſt proviſo remedy 
is ordaincd agaiall dclrauding tic King of his cuitoms of it. 


[43 


3 


c ee 


=_ 
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[43- 14 E. 3. 21. The King conſents not to increaſe the cuſtom 
of wool fc. unleſs by affent of the parliament.) 

[44- 9 H. 5. 10. Of every chaldron of ſca-coal which ſhall be 
fold to the people not franchiſed in the port of the town of 
Newcaſtle upon Tyne 2d. be due to the King of cuſtom] 

[45. 21 E. 3. N. 31. Item pray the Commons that there Prynne's 


where the mercharits are wont to buy clothes, and are wont 72 Frogs 
557 . 


carry them over the ſea, and alſo merchants- ſtrangers who are 31. dt not 
wont to come into England to buy clothes, and by reaſon of a fo full.— 


cuſtom de novo made, ſcilicet of every cloth 14d. of merchants "Int 257. 


of England, and of ſtrangers 21d. ſo that by reaſon of this lgnittes a 
grievous cuſtom no ſtrangers come, and all the community of bed. 


the land, of merchants and labourers impoveriſhed, of which — 
V . 


they pray remedy, and that this cuſtom be ouſted. Item, for + Ogi 
clothes of worſted a new cuſtom levied upon every cloth 1d. (folonc 1a 


and of ſtrangers 1d. ob. and of every Lit. 10d. and of a _— 1 


ſtranger 15d. to great damage of the people and labourers, and qu fack) 
that this cuſtom be ouſted. Anſwer, It pleaſes our Lord the ratable the 


King, the prelates, counts and other people, that this cuſtom _ as the 


ſtand in force; for it is as good reaſon that he take ſuch profit prynn's 
of clothes + work'd within the realm, and carried out of the Abr. Cot. 
realm, as of wools carried out of the land, + according to the 57. No. 37. 


carrying of cloths made of ſack. ] 


(46. Rot. Parl. 21. E. 3. N. 18. A new cilſtom of wool and 8 
wine raiſed withaut aſſent of the Commons & c. See Anſwer to 2 ez 


this.] No. 11. 

| Whereas ia 
a council holden by Lionel the King's ſon, the guardian of England, it was in the 23ſt year of the 
King ordered without the Commons, that for keeping the realm and ſafe conduct of ſhips, ſhould 
be taken upon every lack of wool paſſing the ſeas, 28. upon every ton, 2s. upon every pound 
deſavoires brought back into the realm 6d, and this charge to continue until Michaelmas next 
coming, which charge is yet demanded; that the King will be pleaſed that the ſame charge may 
be let fall, and to wiite his letters to the collectors thereot, that it ceaſe. 


[47. Rot. Parl. 25 E. 3. 1 Part, N. 37. Touching the Prynne,s 


Cott. Rec. 
cuſtom of wool. ] aho.ot Ne. 


- 37. A colts 
plaint for taking 46 s. $4. for every 300 wool. ſells, where the old cuſtom was 38. 4d.for [ 591 ] 
every 100, The ailwer was, The old cuſtom received ought not to be withdrawn. 


[48. Rot. Parl. 43 E. 3. N. 10. A ſubſidy granted for three 8 


as . R ott, Rec, 
years, ſcilicet, 438. of every ſack of wool exported &c. ] Abr. 199. 
| No. 10. 
Upon declaration of the King's great neceſNity, the Lords and Commons granted to the King for 
3 years, of denizens for every fack of wool, 43+. 44d. of every 29 dozen of tells, 43 8. 4d. and 
of every laſt of ikins, 4!.—of aliens or every tack of wool, 3s. 4d. of every 20 dozen of fell 
$35. 4d. and ot every laſt of ſkins 51. Cs. d. ovcr the old cuſtoms, 


49. Rot. Parl. 25 E. 3. i Patt. N. 22. The Commons Em 
pray, that where the merchants have granted to the King 40g. F 1 
„% a fact of at which falls in charge of the people, and bt k- 
of the merchants, that it pleaſe the King, for relief of his PEeO- Prynn:'s 
ple, that the ſaid 408. be pot demanded, nor levied hence for- Cott. ws: 
ward & c. pray remedy &c. Anſwer, Becauſe the ſubſidy was No. 27.18 
granted to the King for great neceſſity, which yet continues, and only, that 


Vol. XVI. 3A is the ſublidy 
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ef woo!,viz. * is ſeen ten times more in other things, which things being ſnewn 
{: n, to the great men and commons at this parliament aſſembled, 
ceaſe; the the faid Lords and Commons of common aſſent have granted 
antwer was, to the King the faid ſubſidy to take from the Feaſt of St. Michael 
rocky next enſuing for two years.) 

me Vas 

grantes to the King tor a time yet enduring, —* Orig. is, (ſe moaſtre pluis de 10. en auter.) 


ag 50. Rot. Parl. 36 E. 3. N. 26, enafed, That where the 
8 == Commens have granted a great ſubf:dy, that it ſhall not be drawn 
No. 26. #r:t example, nor other thing demanded by grant of the merchant-:, 
The print or etheraife, but the ancient ciſtam of half a mark ef a ſack &c. 


agrees With © 2 0 
1 See thus print 36 E. 3. cap. 11.] 


3 (51. Rot Parl. 2H: c. 1 Part, N. 24. The Commons pray 
Abr. 541, that where the people of Devon and Cornwall have not uſed 
No. 34. is at any time palt to pay any cuſiom called cocket, of any cloth 
a difereat called ſtreit, the colour ruttet or white, be compelled to pay 
1 &c. pray remedy &c. Anſwer, The King will be adviſed.) 
3 52. Rot. Parl. 5 H. 5. N. 21. In a petition of the Com- 
N 755 mons it is, that the merchants ought not to be charged tor cuſ- 
No. 21. — toms ſhewing their cockets. Antwer, The licutenant will fend 
to the King to know what grace the King will make and grant. 
* 5H. 5. N. 20. pray the Commons that the merchants be not 
charged to pay the tenths, taxes, and tallages, but in the cities, 
vills, and burghs where they are reſiant. Anſwer, Be it done 
as has been uſed before this time. | 

[53- 18 E. 3. Stat. 2. cap. 3. That the fea be open t all 
manner of merchants to paſs with their merchand:zes where ſhall 
| | fleoje them.) h 
Ao : 54. 4 II. 4. N. 24. Upon the petition of the merchants of 
0 1:8 Jean, it was ordained by the King, that if they bring any mer- 
No. 24 is, Chandize to the vill of Szuthamptin, and there land them, and 
Dauer pay the cuſtoms due, and after bring the goods by land to the city 
74 by of Londen, they ought not to pay there the cuſtom called ſcawage. 
water to It is faid in the petition, that the ſaid cuſtom was once before 
e paid at Southampton, and that the city of London ought not of 
ag = right to have the ſard cuſtom of any merchandizes ſo brought 
ſcawaze, by land, nor by ſea, unleſs only of merchandizes coming over 


provized the fea to the ſaid city firſt, ] 
ey bring 


t:timeniais from the ctemers, at Southampton. 


* 1hi3. 1 do. 


22. 


1 (55. 1 H. 4 N. 114. The Commons pray that no cloth of 
Ade. 395. Rerjey, Kendall cloth, friſe of Coventry, cog ware, nor no other 
1 592 J ſtreite nor remnant of England, nor cloth of Wales not uſed to 
No 114. be ſealed of any ſerl ſmall nor great do not pay no cocket nor 
fay:, The other cuttom. And alſo no cloth of what * meaſure ſoever it be 
2 == ee not wont to be ſealed of any ſeal called the farthing ſeal, till 
„e for John Waltham late biſhop of *arum, in time of Rich. 2. was 
K - rfie*, treaſurer of England, made miniſters in all counties throughout 


Ae, vnn the realm to ſeal all manner of clothes aforeſaid, and all other 


whe record, Clothes which were wont to be ſcaled of cuſtom &c. And upon 


this 


Prerogative of the King. 


this petition it is anſwered by the King as it is imprinted by the 
ſtatute of 1 H. 4. 19. See 4 tl. 4. N. 45. This itatute prayed 
to be continued for the life of the King, but the King will be 
adviſed. Simile 5 H. 4. N. 70.] 
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— Orig. is 
[laieur) 
which in 
Richelet's 
French Dice 
tionary 


1732, ſignifies (metat- x.) 


56. Where one merchant cuſtamt his merchandizes in the name 
of ansther merchant, this is good; for the intent of the ſtatute is, 
that the King ſhall be ſurely ſerved of his cuſtom. Br. Cuſtoms, 


pl. 76. cites 2 H. 7. 14, 15. 


(H. a) For the Goods of whom Cuſtom ſhall be paid, 


[1. s 5 HE patentee of the King of the goods of pirates ſeiſed by 

him ſhall pay no cuſtom to the King; for the goods are 
given by the law to the King, and therefore he ſhall not have 
* cuſtom of his own goods. Mich. 5 Jac. in the Exchequer. 
Per Curiam.] By” 

2. Treſpaſs for taking of goods; the defendants plead Not 
guilty. The jury find that the plaintiff was ſeiſed of the manor 
of D. and that time out of mind he and all &c. had and uſed to 
have all goods &c. wreck'd upon the high fea caſt on ſhore upon 
the ſaid manor, as appertaining thereto: that the goods were 
wreck'd upon the ſaid manor, and that the plaintiff ſeiſed them as 
wreck. They further find, that by the act of 12 Car. 2. there 


Was granted to the King a ſublidy called poundage, viz. of all 


goods and merchandizes of every merchant, natural-born ſubject, 
denizen and alien, is be exported out of the kingdom of England, or 
any of the dominizns thereto belonging, or imported. ints the fame by 
Way of merchandize, of the value of 20 4. accordins to the particular 
rates and values of ſuch goods and merchand:zes as they are reſpectively 


rated and valued in the last of rates, intitled the rates mereban- 


dizes, after in the ſaid ac mentioned and referred to, to one ſhilling 
Sec. Then they find that at the time of the ſeifure of the goods, 
the defendants were the King's ofhcers duly appointed to col- 
lect the ſubſidy of poundage, by the ſaid act granted; and that 
for the duty of poundage not paid at the ſaid time, they ſeiſed 
and arreſted the ſaid goods untill the plaintiff had paid them the 
ſaid poundage. And whether the faid goods fo wreck'd as 
aforcſaid be chargeable with the ſaid duty of poundage, was the 
queſtion ? And per Vaughan Ch. J. in delivering the opinion of 
the Court, aorect'd gad are no goods imported within the intention 
4 tle at; and conſequently not to anſwer the King's duties; 
or goods as goods cannot offend, forfeit, unlade, pay duties, or 
the like, but men whoſe goods they are. And wrecked goods 
have not owners to do theſe oflices, when the act requires they 
ſhould be done; therefore the act intended not to charge the duty 
upon ſuch goods. And judgment for the plaintiff. Vaugh. 159. 
160. 172. Hill. 23 & 24 Car. 2. C. B. Sheppard v. Goſnold & al“. 


A2 2 (I. a) The 


S. P. Lane 
15. Hill. 4 
Jac. Anon. 
Sang 
* Fol 171. 
bis, 


— 
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(I. a) The Cauſe for which they were granted. 


[ I. HE ſubſidy of tonnage of wwines was granted to E. 4. in 

the fourth year of his reign in ſpecial, for the ſafeguard 
and cuſtody of the ſca, and this appears by the 12 E. 4. cap. 3. 
where proviſion is made to prevent the deſceit uſed not to pay 
the ſubſidy. B. Cuſtomes. 26. 9 H. 6. 12. 1 E. 6. cap. 13. re. 
cites that as well King II. 8. as H. 7. and other progenitors Kings 
of England time out of mind &c. have had granted unto them, 
and enj5y'd of the commons of this realm by authority of parliament 


fer the defence of the ſame, and keeping and ſafegiuard f the feas far 


the intercourſe f merchandize ſafely to come into the ſame your realms, 


and ta paſs out of the ſame, certain fums of money named ſubſudies, of 


all manner ef g::ds and merchandizes coming in and going out of the 
fame your realm, and now for the great charge of the King &c. 
grants the ſubſidy of tonnage &c. and if any be after robbed by 
pirates or loſes his goods by misfortune, he ſhall have power to 
ſhip ſo much again without paying cuſtom. 1 fa. cap. 18. 


fume ftatuic renewed, 1 El. 19. accordingly.) 


(I. a. 2) Cuſtoms, Deſfauding the King of his 
Cuſtoms ; purhed or relieved; and what ſhall 
be ſaid a Detrauding ; and Pleadings as to For- 
fettures. | 


1. A N information for the King for tranſporting 1200 clothes, 

the cuſtom not being paid; the defendant pleads, that he 
did nat tranſport any uncuſtom'd clothes; a verdict is Sens. that 
the defendant tranſported 1190 fatute clather, which amount 15 


the 1200 clothes mentioned in the count, and that the defendant 


has not paid cigſtam for Goo of theſe r109 clothes, and has paid 
cuſtom for the reſidue of them: the King had judgment for all 
the 1200 clothes, and affirmed in error. The defendant pleaded 
in the principal caſe, that he did not ſhip any that had not paid 


cuſtom, and it was found that he fhipped 6090, cuſtom not being 


paid. If he had pleaded Not guilty, the King had been barred for 
fo much as he had paid cuſtom for. Note, Neither the quality nor 
the meaſure of the clothes are mentioned i declaration z and 
yet it is well. In the principal caſe the verdict of the jury for 
Goo, that had not paid cuſtom, is a full verdict, which gives a 
forfeiture of the whole to the King. The finding that cuſtom 
was paid for $500 clothes is out of the iſſue, and ſurplufagc. 
Jenk. 191. pl. 96. cites 21 H. 7. 


2. The 


Fd 


hw 4 


W 
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2. The ſtatute of 1 E. 6. c. 12. ordains, That if any merchant The law 
wnlades any of his goods, the cuſt;m net being paid, ar the callector _— 1 
agreed with, the goss Hall be forfeited. Jenk. 207. pl. 38. 5 * 

that if any 
part be not 6170 omed, the whole 7s forfeited ; but met the . for a ſmall matter net cuſtamed, 
38 E. 3. Jenk. 191. pl. 95. | 
A merchant ſtranger in his voyage, by re»ſon of a great tempe// which happened to him in his 
voyage, te /ighter the ſhip threw jy much of his merchandize in the fea, that he did not certainly 
know how much it was; upon his arrival in port he ,t to the callectar, and they agrecd for 
ſo much, and if more was found 1a the ſhip, that lle ſouid pay for it. Reſolved that this uncertain 
Agreement was ſufficient, h-cauſe of the taid cafualty, aud the merchants invincis/e ignorance of 
the contents of the lading. Jenk. 297. pl. 35.—PI. C. 1. Mich. 2. E. 6. Reniger. v. togolla. 


3. A tinner articles to deliver tin to the merchant cuffomefree ; 
after delivery it is ſeiſed for cuſtom; and the merchant ſues to 
be relieved, but is not, but his bill difmiſled ; for it is in fraudem 
regis. Hill. 26 & 27 Car. 2. Chan. Caſes 256. Papilion v. Hix. 

[or mire of Cuſtoms &c. ſo the Acts 2 Parliament under 
that Flead, which are t59 many ts lake in here.] 


(K. a) Mines. 9 
t. 1 R OT: Fin. Memb. 15. De minera plumbi capta in 


manus Regis. | 

2. 1 E. 2. Rot. Chartar. Memb. g. pro Petro de Gaveſton 
comite Cornubie. The King granted totum comitatum &c. 
Petro Gaviſton militi &c. and the mines which were of ſuch 
county of Cornpall Sc. and that he ſhould be vitcount &c.J 

(Z. 3 E. 1. Rot. Pat. Memb. 29. De minera commiſla ren- 
dring rent &c. ] 

[4. 10 E. 1. Rot. Memb. 9. The King had minera de 
Aldeveſion i Cumberland. } 

ſ5. 8 E. 2. Rot. Pat. part 2. dorſo; Ne fennum ducatur ex- 
tra regnum anteqiam cuncot. apt Leſtauithiel. M. 4. and 7.] 

"6. Rot. Parl. 8 E. 2. Memd. 6. dorſo. Uyzu the petition of 
the toon of Loftevithiel in Cornell, it was ordained per auditores 
petitionum, hot lin ſhould be weighed, conied, fealed Sc. there Sc.] 

[7. Rot. Parl. 8 E. 2. Memb. 7. Upon the petition of the 
commons of eron, complaining that their arabie /ands were 
.vaſted by fuch as wr l'd 11 the Slannaries, J. de F. and Jo. de T. 
are peine ruordians of the itanneries to enquire of theſe come 
pluiuta, and do what thall be for the profit of the King and 
country. | 

8. Ibid. Menib. 12. Petition of the Commonalty of Corne— 
wall for the erdoring of the flanneries, where they complain that 
A. de Piſane, to whom the King had granted ſtanneries of the 
faid county, diſtreined them to weigh the tin at Loſtwithiel, and * Orig. is 
to ſell it to him weigl'd by unlawtul weight, and did not give (_ 
for the“ beſt but 40 8. where they might, of other merchants, ſeems 
take ſix marks, wherefore by reaſon that the tinners cannot have thould be. 
the +value of their workman{hip of the tin, by which, whereas (ines 


he had before 3000 tinners working in Cornwall for the profit 4 e. 1 


594 J 


of the King, now he has but 500 tinners, thereby the King wil 
A2 3 loſe 
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loſe this year Coo l. at leaſt, and more afterwards; and there 
they lay, that in taking 8 tin againſt their will, and by the 
ſaid faiſe weights he has gain'd 2000 l. and all taken for the 
King Kc. ſo that they cannot have other merchandizes for their 

tin &c. Vide this.) 
Orie. is {9. Other petition there is 77 have Ty Pices to come there every 
(que eſt icy year or once in tꝛus, to take inqueſts for the diſtance of the place 
81 Scene to go to the Courts pf the King's Bench, Common Pleas, and 
ds enqueits the Exchequer; - that it is the cuſtom here thar the people of in- 


4 cen queſts ought to come to the Courts &c. | 


e > ener 


les Courts Ae.) 

* This be- [10. Other petition, that where in all England, a man“ ought 

_ 3 not to take priſes of wines mill a ter the ſale of 10, and ꝗ ton and 

but to (K). AN half, and his miniſters in Cornwall take the priſes after the 
ſale of 9 ton and an half to the damage of the people, where- 

* Orig. is fore they pray that they may pay the common priſes as others 

_ in England. Other petition that the Juſtices. ſhould not come 
as they uicd to do in Auguſt, and in Lent, when the people 
ought to ſave, and get their living, to the great griev ance of the 
people &c. And that his miniſters and others in Cornwal do 


not uſe other meaſures than other people in other counties of 


England * now uſe &c.] 

[ £95 ] [11. Retponl. aſſignentur Jo. de Foyle & Rich. Pobhamp- 
ton ad inquirendum &c. veritat. & ſi ſit ad dampnum Regis & 
de eo, quad invencrint, certifcent Reg. & Conſil. 2 ulterius 
ibidem fiat quod de jure fuerit faciendum.} 

Prvnne's (12. Rot. Parl. 21 E. 3, N. 27. The Commons pray that the 
> Gag tin of Cornwall be fold ti all mercharits, and not that one alone 
No. 25. ſhall buy it in groſs, as they complain that one Tidman of Lin- 
* Pronne's borgh now does to the great damage of the merchants, To which 
8 8 the King anſwered, that it is the profit which belongs to tl. c 
No. 26. is Prince, and it is lau ſul ſor every lord to make his profit of what 
 d.ffereut is his. Simil. 22 E. 3. N. 25. and anſwer is, that this was 


S aniwered at the laſt parliament.) 
* Oriz, is It appears in Rot. Parl. E. 3. Anno 11 & 12, that the 
Ueer.“ 0010 * . furd to the Ring to dig üer in their own land. And 


ot. 


the refore it ſeems chat mis es of gold and filver belong to the 
King; and fo it is contained in Libro Raſtall de expoſitione termi- 
norum an Anpliz tit. Treaſure trove, and at the requeſt afore- 
fri d King E. 3. granted that they ſhall have it rendring to the King 
the third fort of U. ve fulver, and f/ that they make the reſt inis plate, 


and bring it after 5 his coinage for jtich a; 7508 ance as others have who 
bring plate to the mißt. And it ſeems that it is no ſtatute; for 


the King the 1 Lc rds ard the Prelates aſlented, and there is no 


mer tion that the Commons aſſented. Er. Preroganive, pl. 134. 
Br. Coro- 14. 4 "OT it 15 furthc r there agreed, that of ether treaſure the 
ne pl. 4 5 K: ne Hall have the 5re muity, and the cauner of the fol the ether 
oth her fe And 5 reſore it ſeems that mine of gold &c. is taken for 
. treaſure, ard in the reading of Fitzjames how that the preroga- 
1 tive of the K! ing is a tre arite of the common law, and not ltatute 
4. © ror declaration by parliament, and good proof of this there in 


1174 YT ww 1 ws 
Tron ils reading. And it {cems by Fitzjames that * mine of 


5 g:{d 


1, to lhe 
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gold and filver is the owner's of the eil; quære. Br. Prerogative, ns ofthe 

an 
pl. 134. the mines 
of gold and filver belorg to the Xing. a: appears Libro Raſtal, and by the records of the Tower. 

S. P. For if the ſubject ſhould have them, he by the law coz!/d not coin ſuch metals, nor put 2 
print nor value upon them. Dav. 1, a. Trin. 2 Jac. in che Cale of Mixt Monies; cites Pl. C. 316. 
The Caſe ot Mines. 

The money of England i is the treaſure of England, and nothing is ſaid to be treaſure trove hut 
gold and fiiver: and this is the reaſon that the /at doth give ts the King mines of gold and ſilver, 
thereof to make money, and net any wher metal which à ſubject may have, becaule thereet money 
cannot be made. 2 Iuſt. 577. 


100 © 


— (0 es 


All the Juitices and Barons agreed, that by the law all The King 
Cy nes of gull nd ſor within the realm, in whatſoever lands or , * 7 
t foil it be within the realm, belong by prerogative to the King, the ſubject 


evith liberty to dig and carry awry the ore, and other ſuch inci- for god and 


„6 ier; be- 
dents thereto, as are of neceſſity to get at the ore. Pl. C. 336. 4 . 


+; Mich. 9 & 10 Ez. in the Caſe of Mines. do lex ali- 


'S quid aſicui 
e concedit, conceJere videtur & id fine quo res ipſa eſſe non poteſt. 12 Rep. 13. Reſolved 4 Jace in 
e Parl. in the Cafe of Salt-petre, 
4 . 8 . 
- 16. If gold or ſilver be in ores, or mines of copper, or broſs, tin, =__ all 2 
FE lead, or ether bale metal in a ſubject's foil z in ſuch caſe, as well — - 
the gold and flver as alfo the baſe metal belongs de jure in- Barons con- 
: tirely to the fubject who 1s proprietor of the land, if the gold wa, * 
2 and fi! wer exceeds nat the value of the copper or other baſe metal. But ne 
x | gold orfilver 
_ / the value of the gold or filver exceeds the value of the copper is the baſe 
or other baſe metal, they were of opinion, that the Crown ſhould 8 the 
47 t un 
e pore as weil the baſe metal as the gold and filver; and that in hl — 
0 ich caſe it (hall be ſaid Mine Royal, or otherwiſe not. But if of les vas 
. the baſe metal exceeds the gold or Hlver, then it draws the pro- 5 than the 
, aſe meta! 
h perty of the whole to the proprietor of the land. Per Harper, ine 
> out hcot and Weſton J. But they three a 5 that be l che ba'e ne 
45 me mformation was, that the ore and mine F copper ce ntain'd 1 n it [ 599 J 
7 gold and Sebver, and the def: ant did not ot "ny On ow . ully c ne S ſd tal * the 
) n 1 2 NN 7 27 en, hs 5 or 
it, it ſhall l be taken that the gold ond fete 21 of the greater ker 
* . for the belt ſhall be taken for the Ning * intendment; in belong 
id and therefore they aſſented, with all the other Juſtices = by pre 
tive to the 
8 Barons. that judgment be given for the King. Pl. C. 33 Crown 
1. che Caſe Ol M:r nes. I1Serty to ig 
for ! 22 ,ames 
* and to lay it upon the land of the ſubjecd. and to carry it away ', and that in fuch cafe it ſhall! de ca!l's 
1 7 Mine R:yel. Pl. C. 236. b. inthe Cale of Mines. — But ibid. 3 8. b. tothe ca, I be Reporter ſeems 
ky to doubt of this; and "that if no regard ſhall be had to the quantity of the go! d or ft Rivers in the bate 
, metal (there bel! g ſome F in every baſe metal), the King would have all the mines of baſe 
10 metal in the rea m. and lo tun tion to no 2 e, here being according to Agticola ny ſuch 
Or mine e, and to the relclution ground: 5 on a detect ei knowing ihe nature ol bate mins. And there 
10 fore the CLINE ſays, it ſeems to him, that the nate ot bat mines 0 ht to be conſdered. and the 
| value of the goid and filter is the bale metal, aid that ih be at leatt of juch value as to countervall 
As the charge of "the getting it, or otherwiſe, in his opinion, there isn o reaſon that it ſhould Jr to the 
he Crown the property of the bate metal, but that the Proprietur of the vaſe meal ſhould hav: 0 e gol 
on and ſilver aiſo. But he ſays, that this preciſe point was no! put o the judges for thu uégmen- 
| For by the confeilal of the defendant, that the cre co: tained geld or liver, which fhovls be in- 
Or tended the beſt far the King, difchary'd them of this; tor the defendant or ghbt ts bave foerun that 
Us the ore Contain 'a fome jt: ver but not 11 greater value, nr ſo mich as wid arftier 1? Cn 8" 5 
te ab/que hoc that it contain'd giid or fiiver n t manner, aud then by this or the like pleading the 


, Ft dre muſt have taken notice thereof 11 point of judgment, which now by the pleading was pretci- 
in miued ; and tor the more clear underttanding, Wacther any baſe mine is Without any gold o. fiber, 


of it 
/ | 
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it is good to Know authors ane experience; for the truth of this matter ought fo direct the julge 
ments of the Judges. 


17. It ore or mine be 1 the /Til of a ſubje7, of copper, tin, lead 
er iron, in «ehich is mo gald or ſ ver, the proprietor of the foil 
ſhall have the ore and mine, and not the King by prerogative; 
for in ſuch iterile baſe mettal no prerogative is given to the 
King; agreed by all the Juſtices and Barons. Pl. C. 336. b. 
in the Caſe of Mines. | 

IN Jiu Roval rn rf 3 tal . 28 a 
But mines 18. 2. oyaty neter Ol Vale meta Contains 111 18 gold 
of gold and or ſilver, or be it of pure gold and ſilver, m2; b; graut of the 
Aver do xt We Le oeeranted t . } BEE Ea PM 
paſs 2 „. wo eue 0 7. om Ine UWIIT and gran Cd T0 anot der 5 IOT IT 15 
ext ſpecial not an incident infeparable, but that it may be fever'd by apt and 
1 "or prectſe cr; agreed by all the Juilices and Barons. Pl. C. 336. b. 
Ney con- . . . — 
denn the in the Caſe of Mines. 
King's prerogative. lenk. 277. pl. 99. 


Notoniy the 19. It was reſolved in the Star-Chamber, Mich. 4 Jac. That 
the King had not the pre-emption of fin in Cornwall by any 
their times, Prerogative, For ſtanni fodina, nor plumbi fodina &c. or other 
but ale tc ſuch ba/e mines, do not bebhbng to the King by his prerogative, but 
_— 32 to the ſubje which is o ˖i of the land. But the pre-empticn of 
their times, lin in Corneal! belongs to the King as an ancient right and in- 
hare had Heritance due to the King, as well of tin in the land of the ſub- 
ene ject, as in lis proper demeſnes. And tho' a reaſon cannot now 
tin; which be eaſily rendered of things done before time of memory, yet it 
s 2 privi- may well be, that all- the lands ot the county were the demeſnes 
13 of the King, and that upon grant of the land, the King referved 
ſerved unto the mines to himſelf; the mines of tin being of great antiquity z 
themſelves and as all land is mediately or immedlatcly derived from, and 
= held of, the Crown, fuch a prot apprender may have a rea- 
of liberties ſonable commencement, . And where ufage has allowed it to 
granted va- the King, it doth belong to him. "True it is that all the county 
OE of Coruwall was within the King's torclty and that it was diſ- 
peru afforcited by King Jolin, as appears by Campden. And what 
ruto them, conſideration the county gave for it to the King concerning ting 
= cannot now appcar; but it appears plainly, that * before the 


* 


fy * 7 0 * * 4 © 54/9 * 71 , lt; ” V' 2 
Ide liu in Cornavall and Dean adh, ts ⁊ e mnſeber the 
. Fox 


Rat kd cR land vel It ed, 6410551 rtained'ts he Ri +47 and this 15 proved by divers 
N at a 2 t xpreſs records, 1 2 Rep. 9 Mich. 4 Tac. he Cate of the 


* 
i Way 


* 
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Ss domin:s Stanneries ; where icycrmal ancient records are cited. 

1 7575552 N N 
tar: 04472 rationg prretezatite fur; not unlike that which other Kings have in foreign countries, 
on.  #kercof Catanens thus makes megtion, Præfertur princeps in emptione metillorum, al- 
1 ging an imperial comtmution of the code tor Hoof ther coſ; and of which pre- emp- 
on, 25 bv forte precedents ma be proved, iti: the Kings of England and Dukes of Cornwall have 
Made ue, when theewite they flood in need of money lor the managing their affairs, Dod. Hitt. 
. Princ:; iet Of! FIC GO Ge 69, G7 


Ja anſwcr to an ohjection tit this ſtatute extends only to tin within the land of the King him- 
0 was retolved, that dy the ſaid claule eie T fundere fla num terris noftris &7 vaſtis eit 
Y alterum quorumeungue Sc. fut antiguitas confurvit Sc.) it is manitelt that the King hath all 
rs tin, as well in the land of the ſubject 25 in his own proper land. It ſhall be abſurd that the 
Ming wall reſerve the emption of his own tia, The King grants ſtannatoribus noftris, divers liber- 

end immunities, which are all enjoy'd as well by the unners in the lands of the ſubjects as by 
denſe iu the lands vi due Bing &. 12 Reg. 11. the Cale of the Stannarics, 


20. The 
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20. The miniſters of the King cannot undermine, weaken, or 
z»7patr any of the walls or foundation of any houſes or out-houſes, 
or barnes, ſtables, dove-houſes, mills, or any other buildings, nor 
dig in the floor of any manſion-houſe. 12 Rep. 13. Reſolved 
in Parl. 4 Jac. in the Caſe of Saltpeter. 

21. Nor inthe floor of any bern imployed for houſing corn, hay, 

&c. But they may dig in the floors of tables and 5x-houſes ; fo that 
there be ſuthcient room left for the horſes &c, of the owner, 
and fo that they repair it in convenient time, in as good plight 
as it was before. Allo they may dig in the floors of cellars and 
vlt, ſo that there be ſullicient room for the neceſſaries of the 
owner, and ſo that the wine, beer, and other neceſſaries of the 
owner be not removed, or in any fort impaired; and they may 
dig any mudzalls, which are ut the walls of any manſion-houſe, fo 
that order be taken that the manſion-houſe be well defended as 
it was before; ſo they may dig in the ruins and decays of any 
houſe or buildings, which are nat preſerved for the neceſſary Habita- 
tion of men. 12 Rep. 13. Reſolved in the Caſe of Saltpeter. 

22. They cut to make the places, in which they dig, ſo well 
and commodious to the owner, as they were before. Reſolved. 
12 Rep. 14. Caſe of Saltpeter. 

23. And to work in the poſſeſſion of the ſubject, but betaveen 
| ſun-rifing aud ſun-ſetting, fo that the owner may make faſten the 
doors of his houſe, and put it in defence againſt mif-doers. 
Reſolved. 12 Rep. 14. in the Cafe of Saltpeter. 

24. And not to place or fix any furnace, veſſels, or other neceſ- 
ſaries in any houſe or building of the ſubject, without his conſent, 
or ſo near any manſion-houle as thereby it may receive preju- 
dice or diſquict. Reſolved. 12 Rep. 14. in the Cafe of Salt- 
peter. = 
25. Nor to continue in one place over a convenzent time, nor 
to return again into the ſame place before convenient time be 
paſſed. Refolv'd. 12 Rep. 14. in the Cale of Saltpetre. 

26. Reſolved a, that the owner of the land cannot be reftrain- 
ed from digging and making ſaltpetre; for the King hath not 
intereſt in it, as he hath in gold and ſilver in the land of the 
ſubject. For the King in caſe of faltpetre hath but“ purvey- see Pure 
ance, ſo that the property of it is in the owner, and for that he vey=uce. 
cannot be excluded of the commodity in his land. 12 Rep. 14. 
in the Cafe of Salt-petre. 

27. The King by his patents grants 4 A. ex mero netr ſprcial But if the 
gratia, & certa [ctentia, an honour in fee, and all mines there: n 
this grant does not paſs mines of gold or ſilver, or if they wich i 
are mixed with iron, or lead, or tin, ſo that the ſilver to be e # 167 
extracted exceeds the charge of getting it. If there be ſuch Fs. 7 
mixed mines in the land of a ſubject, and without ſuch pro- , in 


portion of ſilver in them as aforcfaid, they belong to the King. tis 9 
mines o 


Jenk. 277. pl. 99. col” 
ſilver paſs ; for the mentioning the lands of a ſubje& waives the Kipg!s prerogative in this caſe; ſor 


the King can havg no other mines in the lands ot a ſubject, Jenk, 277. pl. 99. 
2 | 28. 1 W. 
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28. 1 7. & MM. Stat. 1. cap. 30. .. 4. enacts, That mo mine of 


copper, tin, iron or lead ſball be adjudged a royal mine, alths' gold or 
filver may be extracted out of the fame. | 
29. 5M. 1M. cap. b. /. 3. enacts, That al! proprietors of mines 
auherein any ore ſba be found, in which there is copper, tin, iron, or 
lead, ſhall hold and enjoy the ſame, natwitlftanding that ſuch mines or 
ere ſhall be claimed to be reyal mines. | 
S. 3. Provided that their Majeſties, and all claiming royal mines 
under them, may have the ore of ſuch mines (other than tin ore in the 
counties of Devin and Cormuoall } paying ts the propriciors within 
o days after the ore is id upon the bants, and before the ſame be re- 
moved, the rates fellywing, vis. for all ore waſhed wherein is copper, 
161. per tun; and for all ore waſhed wherein ther? is tiny 40 f. per 
tun; and for all ore waſhed wherein there is iron 401. per tun; and 
for all ore waſhed wherein there is lead, gl. per tun ; and in default 
of payment, it Mall be lazvful for the preprieters to diſpaſc of the ore. 
S. 4. Neth ng in this act fhall alter the charters granted to the 
tinners of Devon and Cornwall, or any of their liberties, or male 
void the laws of the flannaries. | 


(K. a. 2) Relegation. 


(13-JN the time of E. 1. there was a mine of ſilver. 1 E. 2. 

Rot. Pat. 1 part. M. 4. 20 E. 2. Rot. Fin. M. 11. De 
minere auri colligend. pro Rege. Among the petitions in the 
parliament 18 E. 1. fol. 2. there is ſuch petition, Srephanut de 
Aſhby de Lenden petit, quod Rex ei miſercatur, & quod concedere velit 
gud peſſit ingredi civitatem ad ſupervidenda bona ſua que non vidit 
per quatuer annzs c. Jurat quod non facet quicquam contra Regem 
vel coranam, nec contra pacem, & Rex recipit eum ad gratiam, & ad 
moram in civilate. 

O4. 2 E. 1. Rot. Clauſo Memb. 13. Rex majori & viceco- 
mitibus London & Cc. Precipimus &c. quod fi Richardus A, 
& c. quos vos occaſione quarundam tranſgreſſionum eis im- 
poſit. cepiſtis & in priſona noſtra de Newgate detinetis, tactis 
ſacroſanctis evangeliis juraverint coram * quod it}; de caters 


in civitate prædict. moram non farient nec ad eandem {ine noſtra & 


Courts of 
Juttice are 


open, and 


civium ejuſdem civitatis licentia non revertentur, tunc eos a 
priſona predicta deliberetis & omnia bona & catalla ſua per vos 
occaſione prediaAa arreſtata reſtituatis eiſdem & c- 

15. Exile for a time is ſaid by ſome to be a relegation. Co. 
Litt. 133. | 


(L. a) * War. 


*When the [1,51 H. 3. 1 F Dit Kennilworth enacted inter alia, They that 
have nothing hall /avear, finding ſuſhcient 

ſurety, that from thenceforth they ſhall keep the peace, and ſuffer 
| ſatiſ- 


renn 


> 
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ſatisfaftion and penance after the judgment of the church, ex- the Judges 
J 


. a Mis 
cept perſons banuthed, to whom the King only may remit. } ages, * 


ſame may 


by law protect men from oppreſſion and violence, and diſtribute juſtice to all, it is ſaid to be time of 


peace. So when by invaſion, inſurrection, rebellions &c. the peaceable courſe of juſtice is diſ- 
turb'd and ſtopp'd, ſo as the Courts of Juſtice be as it were ſhut up, then 7? is ſaid to be time of war, 
And the trie/ hereof is by the *® Records and Judges of the Courts of Fuſtice ; for by them it will ap- 
pear whether juſtice had her equal courſe of proceedings at that time or no; and this ſhall not be 
tried by jury. Co. Lirt. 249. b. -—- To make a folemn war according to the law of nations, two 
things are required. iſt. That the waging thereof muſt on both fides be by the authority of ſuck 
as have the ſlupre me power in the commonwealth. 2. That certain rites or ceremonies be us'd 
therein, But of publick war leſs ſolemn, it is otherwiſe ; for they may be without thoſe cere- 
monies, and againſt private perſons, and be waged by any magiſtrate. See Grotius de jure Belli 
&c, if part, cap. 38.—Spelm. Glotf. verbo Guarra als. Guerra, tranſlates it Bellum, and that it 
ſignifies not only that publick war which is waged by Princes, but private war alſo, which is be- 
tween families, capitali inimicitia (quam ſaidam vocant) conſtitutas. 

The getting letters of repriſal azainft a nation, does not make a war between both States; ner 
can they be ſaid to be at enmity. Molloy 10. cap. Marg. 10. cites 12 E. 3. fol. 13. Coram Rege 


& Conciliv in Camera Stellarum, Mich. 2 R. 3. tot. 2. a. 


[2. And after, in the ſame ſtatute, if there be any of whom 
it is /uppoſed that he will make or procure war, the Lord Legate 
and the King ſhall provide ſuch ſurety as ſhall feem expedient, 
by /ending them out of the reatm for the time, or otherwiſe as they 
ſhall think convenient.) | 

3. P. 13. E. 2. B. R. Rot. 12. | he cuſtodes of the trace 
give licence to certain men t £9 and ſell and buy their merchan- 
dizes in Scotland, which was then enemy of the King. And for 
this the merchants were impleaded; and tho' the licence was 
void, yet they are pardoned by the King.] | 

[ 4- Rot. Parl. 3. H. 5. 2 Part. N. The Commons Ong. ts 
pray, that where any malefafrs take any gods * of one coming (iel un 
from Flanders, and any of them bring part of the goods, to the 
value of 405. to the vill of Sandwich ; and upon ſuggeſtion to 
the King a commilhon was granted to the conſtable of Dover, 
to levy of the vill atorefaid 801. (for fo much was ſuggeſted to 
be brought to the vill); and therefore pray that this commiſſion 
be repealed, becauſe it is againſt Magna Charta, upon ſug- 
geſtion wit!.0ut proof at the common law. Anſwer; Be the 
execution in the matter by the Chancellor of England, accord- 
ing to the form and effect of truces lately made between the 
realm of England and thoſe of Flanders.) 

[5. Rot. Parl. 42. E. 3. N. 25. The King granted to all his Pronne's 
lieges, that they ſhould hold to them and their heirs all lands, 2 
caſtles, cities &c. in France which they ſhould conquerthere &c. ] No 25. 

That they 


ſhould enjoy and bear all ſu h &c. except to the King, all royalties, and the lau of the church, 
and that every perſon of his own conguett and prowe!s ſhould have charters. 


6. 15 HI. 6. cap. 7. It was complained that alien friends 
fretghted the ſhips of alien enemies, in ſupportation of the ſaid 
enemies, by which it is enacted, Inaſmuch as it is not contrary 
to the league between the King and ſome of his alhes, that it 
it happen that any merchandizes of the aliens of the amity alore- 
ſaid, be taken by the ſaid lieges after &. or any ſhips or veilels 
of the ſaid enemies of the King, not being under the King's 

| 4 | . late 
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ſafe conduct and protection, that then the ſaid lieges may then 
retain and W without any impeachment or reſtitution thereof 


to be made. This was ordained to continue for two years, and 
longer if the King pleaſe. 18 H. 6. cap. 9. accordingly.) 

7. It is lawful to take the ſhips, goods and merchandizes of 
the King's enemies, if they have not /afe canducts inroll'd in 
Chancerz, 20 H. 6. cap. 1. 27 H. 3. Rot. Vaſcon. Charter and 
Patent. In Mr. Selden.] 


8. The King grants licence to to take the goods of 
his enemies by land and by fea, ſo that the King have the 
moiety.} | 


F Goo ] q. 2R. 3. 2. Per all the Juſtices in the Exchequer Chamber, 
The caſe if one enemy takes the goods of another enemy upon the ſea, 


2 oy ” this is not ſpoliatio nec depredatio, ſed legalis captio, prout 
chant quilibet inimicus capit ſuper unum & alterum.J 
brought a | 
bill in the Exchequer Chamber before the King and Council againſt divers Engliſhmen, ſetting 
forth, that deptædatus & ſpollatus fuit upon the fea juxta partes Britanniæ per quendam virum bel- 
licoſum de Britannia Ce quodam navi ard of divers merchandizes therein, which were brought into 
England, and came unto the hands of divers Englithmen, naming them; and had proceſs againſt 
them : they came in and pleaded, that in regard this depredation was done by a ſtranger, and not 
by the Kine's ſubjeQs, they ought not to be puniſhed ; for the ature 51 H. b. cap. 4. gives reſti- 
tution by the Chancellor in cancellaria ſibi vocato uno Judice de uno Banco, vel altero; and by the 
fratute 27 E. 3. cap. 13. that reſtitution may de made by the Chancellor himſelf without any 
Judge; it was reſolved, that {gquiſqurs ca, &c.) who brings his bill upon this ſtatute to have 
reſtitution, Sebet probari, guid tempcere captienis fuit de amicitia domini regis; and allo that he who 
took him and robb'd him was alfo ſub obedientia regis, vel de amicitia domini regis five princip 3 
querentis, becauſe it he was an enemy, and as iuch took the goods, then non tuit ſpoitatio, nec de- 
prædatio, ſed lega!is captio, prout quiiibet inimicus capit ſuper unum & alterum, And this was the 
opinion of all the Judges then in the Exchequer Chamber. Cited by Coke Ch. J. 3 Bulft. 25. 
Paſch. 13 Jac. in Marſh's Cafe — S. PF. in the Cate of Bamuel PELAGOUmäambaſſador from the 
King of Morocco to the States General, who in his return 2 a Spaniſh //p, Put there being 
open beftility between Spain and Mereccs, this in judgment of law is not Ipoliatio, but legalis captio. 
And it one enemy do take the goods of another, this is not felony. Cited by Coke Ch. J. 
3 Bulſt. 27. 23$,—5S. C. 4 loft. 152.——Koll. R. 175. S. C. by name of Patacnis's Caſe, 
cited by Coke. And itbeing agreed by the civiizans, that the Spaniſh ambaſiador might proceed 
civiliter againſt Felagii for the gocds here, becauſe they ate in ſolo amici, the Keporter lays quære; 
for it ſeems that by the /a3v of nian one enemy muy lawfully take from another.—4 Init. 154. 
favs it was refolved by Popham Ch. J. and the whole Court of B. K. Trin. 2 Jac. to be againit the 
Jaw of England, to proceed civiliter in the Admiralty; where the cafe was, That the King of 
England wes in league with Stain and the Hiillanders, and there was enmity berween the King of 
Spain and Hlellar; and a Fc/larder upen the kighſea in aperte prelic, tet the goods of a Spa 
niard, ard breught them into Erglard intra corpus (omitatus; and becaute the gods were in ſolo 
' amici, the Spaviard libelled tor them civiliter in the Admiralty, it wes refoived per tot. Cur. ot 
B. K. upon conterence ard geliberation, that the Spaniard had 1c the preperty ot the goods for 


ever, and Lay na remeCy in England tor them; ard relicd principally upon the book of 2 R. 3. 
| beii.g of great authority. And Lord Coke favs, That the Solicitor for the King of Spain was at 
rt much cffended with this reſolution of B. R. but when he had taken advice, and unde t ſtoed 


merci Ut ercot, he was well [atiaiied, 1.4 it was reſolved in Palachic's Calc, that had he 
mat beta as Aer, he could not be a pirate or a felou, Ibid, x 
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